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PITTMAN, Judge. 

T h i s a p p e a l p r e s e n t s a q u e s t i o n r e g a r d i n g the pr o p e r 

a p p l i c a t i o n of the "common-fund" e x c e p t i o n t o the s o - c a l l e d 

"American r u l e , " which g e n e r a l l y b a r s awards o f a t t o r n e y f e e s 

t o p r e v a i l i n g p a r t i e s , i n the c o n t e x t of a d i s p u t e between an 
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i n j u r e d i n s u r e d p a r t y and a su b r o g a t e d i n s u r a n c e c a r r i e r over 

whether the c a r r i e r i s r e s p o n s i b l e f o r a pro r a t a share of the 

i n s u r e d ' s a t t o r n e y f e e s i n c u r r e d i n the p r o c e s s of o b t a i n i n g 

a s e t t l e m e n t payment a g a i n s t which the c a r r i e r has a s s e r t e d a 

r i g h t of reimbursement. The common-fund e x c e p t i o n as 

r e c o g n i z e d i n Alabama i s d e r i v e d from n o t i o n s of e q u i t y and, 

i n m a t t e r s i n v o l v i n g i n s u r a n c e s u b r o g a t i o n , proceeds from the 

p r o p o s i t i o n t h a t when an i n s u r a n c e c a r r i e r " i s e n t i t l e d t o 

sha r e , t o the e x t e n t of i t s s u b r o g a t i o n i n t e r e s t , i n any 

r e c o v e r y i t s i n s u r e d a c h i e v e s a g a i n s t a t o r t f e a s o r , " t h a t 

c a r r i e r " s h o u l d bear a p r o p o r t i o n a t e share of the burden of 

a c h i e v i n g t h a t r e c o v e r y — i n c l u d i n g a pro r a t a share of the 

i n s u r e d ' s a t t o r n e y f e e . " Government Emps. I n s . Co. v.  

C a p u l l i , 859 So. 2d 1115, 1119 ( A l a . C i v . App. 2002). 

In the case g i v i n g r i s e t o t h i s a p p e a l , Tracy M i t c h e l l 

("the i n s u r e d " ) , who was i n s u r e d under an a u t o m o b i l e - i n s u r a n c e 

p o l i c y i s s u e d by S t a t e Farm Mutual Automobile Insurance 

Company ("State Farm"), was i n j u r e d , and her p r o p e r t y was 

damaged, i n a December 2008 aut o m o b i l e c o l l i s i o n when the 

v e h i c l e she was o c c u p y i n g was s t r u c k by a second au t o m o b i l e 

o p e r a t e d by Amy K i r k ("the d r i v e r " ) . The i n s u r e d then 
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r e t a i n e d c o u n s e l t o r e p r e s e n t h e r , who, a f t e r h a v i n g agreed t o 

a c o n t i n g e n t f e e of o n e - t h i r d of any r e c o v e r y by the i n s u r e d 

( p l u s expenses), i n t e r v i e w e d the i n s u r e d , i n v e s t i g a t e d the 

scene of the c o l l i s i o n , g a t h e r e d the i n s u r e d ' s m e d i c a l 

r e c o r d s , and rev i e w e d those r e c o r d s w i t h the i n s u r e d . 

The i n s u r e d a l s o made an i n s u r a n c e c l a i m t o S t a t e Farm, 

her own i n s u r e r , w i t h r e s p e c t t o the c o l l i s i o n ; p u r s u a n t t o 

the medical-payments, c o l l i s i o n , and r e n t a l - c a r coverage 

p r o v i s i o n s i n i t s p o l i c y , S t a t e Farm p a i d c e r t a i n sums on 

b e h a l f of the i n s u r e d , i n c l u d i n g $5,000 (the p e r t i n e n t 

coverage l i m i t ) i n m e d i c a l payments and $7,992.90 i n o t h e r 

payments. S t a t e Farm f u r t h e r a s c e r t a i n e d t h a t the d r i v e r was 

r e s p o n s i b l e f o r h a v i n g caused the c o l l i s i o n , and S t a t e Farm 

sent two l e t t e r s t o the d r i v e r ' s l i a b i l i t y i n s u r e r , C o t t o n 

S t a t e s Mutual Insu r a n c e Company ("Cotton S t a t e s " ) , i n which 

S t a t e Farm a s s e r t e d s u b r o g a t i o n r i g h t s a r i s i n g under the 

i n s u r e d ' s p o l i c y and demanded from C o t t o n S t a t e s a t o t a l 

payment of $12,992.50. C o t t o n S t a t e s acceded t o S t a t e Farm's 

demand as t o the $7,992.50 sought w i t h r e s p e c t t o payments 

made under coverages o t h e r than f o r m e d i c a l payments, but 

Co t t o n S t a t e s n o t i f i e d S t a t e Farm t h a t " [ t ] h e b a l a n c e of the 
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s u b r o g a t i o n f o r m e d i c a l payments coverages remains o u t s t a n d i n g 

pending the s e t t l e m [ e ] n t of the B o d i l y I n j u r y c l a i m w i t h [the 

i n s u r e d ] and her a t t o r n e y . " S t a t e Farm then n o t i f i e d the 

i n s u r e d ' s a t t o r n e y by l e t t e r t h a t i t " i n t e n d [ e d ] t o pursue a 

s u b r o g a t i o n c l a i m , w i t h o u t the need f o r you t o r e p r e s e n t S t a t e 

Farm, f o r t h e " $5,000 m e d i c a l payment; S t a t e Farm f u r t h e r 

r e q u e s t e d the a t t o r n e y not t o "ta k e any a c t i o n which may 

j e o p a r d i z e [ i t s ] s u b r o g a t i o n r i g h t s " and a d v i s e d t h a t i f i t 

" r e t a i n [ e d ] an a t t o r n e y t o r e p r e s e n t [ i t s ] i n t e r e s t s , " i t 

would a d v i s e the i n s u r e d ' s c o u n s e l of t h a t r e t e n t i o n . 

The i n s u r e d ' s a t t o r n e y , i n September 2009, p r e p a r e d and 

sent a demand-for-settlement l e t t e r t o C o t t o n S t a t e s s e e k i n g 

a payment of the l i m i t s of the d r i v e r ' s i n s u r a n c e p o l i c y . The 

i n s u r e d ' s a t t o r n e y ' s demand-for-settlement l e t t e r acknowledged 

awareness of p o t e n t i a l s u b r o g a t i o n c l a i m s and l i e n s and 

a s s u r e d C o t t o n S t a t e s t h a t i f a s e t t l e m e n t was reached, the 

i n s u r e d would s a t i s f y a l l such demands. The i n s u r e d ' s 

a t t o r n e y a l s o s e n t a copy of t h a t demand l e t t e r t o S t a t e Farm 

and n o t i f i e d S t a t e Farm of the i n s u r e d ' s i n t e n t t o make a 

c l a i m under the u n d e r i n s u r e d - m o t o r i s t coverage of the S t a t e 

Farm p o l i c y . 
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In October 2009, the i n s u r e d i n i t i a t e d her m u l t i c o u n t 

c i v i l a c t i o n a g a i n s t the d r i v e r , S t a t e Farm, and v a r i o u s 

f i c t i t i o u s l y named d e f e n d a n t s , s t a t i n g t o r t c l a i m s stemming 

from the c o l l i s i o n a g a i n s t the d r i v e r and the f i c t i t i o u s l y 

named de f e n d a n t s , a s s e r t i n g c l a i m s f o r u n d e r i n s u r e d - m o t o r i s t s 

("UIM") b e n e f i t s a g a i n s t S t a t e Farm, and, i n a t o r t count 

a g a i n s t S t a t e Farm, a l l e g i n g the e x i s t e n c e of b o t h a 

f r a u d u l e n t , b a d - f a i t h r e f u s a l t o pay an i n s u r a n c e c l a i m and a 

c o n v e r s i o n of funds stemming from S t a t e Farm's r e j e c t i o n of 

the p r o p o s i t i o n t h a t i t s s u b r o g a t i o n i n t e r e s t was s u b j e c t t o 

a r e d u c t i o n under the common-fund d o c t r i n e . S t a t e Farm moved 

t o d i s m i s s the c l a i m s a g a i n s t i t ; as t o the t o r t count, S t a t e 

Farm a v e r r e d b o t h t h a t the common-fund d o c t r i n e was 

i n a p p l i c a b l e and t h a t the i n d i v i d u a l t h e o r i e s p l e a d e d ( i . e . , 

c o n v e r s i o n , b a d - f a i t h r e f u s a l , and fraud) d i d not s t a t e v a l i d 

c l a i m s . The t r i a l c o u r t d e n i e d t h a t motion a f t e r a h e a r i n g . 

The i n s u r e d and C o t t o n S t a t e s , on b e h a l f of the d r i v e r , 

reached a t e n t a t i v e agreement w i t h the i n s u r e d r e g a r d i n g a 

s e t t l e m e n t of a l l a c t u a l and p o t e n t i a l c l a i m s a g a i n s t the 

d r i v e r i n exchange f o r a payment of $35,000. The i n s u r e d 

n o t i f i e d S t a t e Farm of the proposed s e t t l e m e n t , and S t a t e 

5 



2100184 

Farm, through i t s c o u n s e l , gave the i n s u r e d i t s consent t o 

e n t e r i n t o the s e t t l e m e n t , but i t r e q u e s t e d f u l l reimbursement 

of i t s $5,000 payment f o r the i n s u r e d ' s m e d i c a l expenses. 

T h e r e a f t e r , the d r i v e r f i l e d an unopposed motion s e e k i n g t o 

pay the d i s p u t e d $5,000 i n t o c o u r t p u r s u a n t t o Rule 22, A l a . 

R. C i v . P., g o v e r n i n g i n t e r p l e a d e r , and t o t h e r e a f t e r be 

d i s m i s s e d as a p a r t y ; the t r i a l c o u r t g r a n t e d t h a t motion, 

l e a v i n g S t a t e Farm as the o n l y named d e f e n d a n t . 1 

In June 2010, the i n s u r e d f i l e d a motion f o r a p a r t i a l 

summary judgment, c o n t e n d i n g t h a t , as a ma t t e r of law, S t a t e 

Farm's r i g h t t o r e c o v e r i t s $5,000 medical-expense payment was 

s u b j e c t t o a pro r a t a r e d u c t i o n f o r a t t o r n e y f e e s based upon 

the common-fund d o c t r i n e . S t a t e Farm f i l e d a response i n 

o p p o s i t i o n t o the i n s u r e d ' s motion, a c r o s s - m o t i o n s e e k i n g a 

p a r t i a l summary judgment i n i t s f a v o r on the t o r t count 

a s s e r t e d a g a i n s t S t a t e Farm, and a motion t o s e v e r the 

i n s u r e d ' s U I M - b e n e f i t s c l a i m s a g a i n s t S t a t e Farm from the 

a c t i o n p u r s u a n t t o Rule 21, A l a . R. C i v . P. A f t e r a h e a r i n g , 

the t r i a l c o u r t d e n i e d the i n s u r e d ' s motion and g r a n t e d S t a t e 

1 A l t h o u g h the d r i v e r was l i s t e d as an a p p e l l e e i n the 
i n s u r e d ' s n o t i c e of a p p e a l , we have r e s t y l e d the appea l t o 
r e f l e c t the s o l e r e m a i n i n g r e a l p a r t i e s i n i n t e r e s t . 
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Farm's c r o s s - m o t i o n on the b a s i s of t h a t c o u r t ' s c o n c l u s i o n 

t h a t the common-fund d o c t r i n e d i d not a p p l y ; i n the view of 

t h a t c o u r t , S t a t e Farm took s u f f i c i e n t a f f i r m a t i v e a c t i o n on 

i t s own b e h a l f t o a v o i d the a p p l i c a t i o n of the d o c t r i n e by 

v i r t u e of i t s statement t o c o u n s e l f o r the i n s u r e d t h a t S t a t e 

Farm would p r o t e c t i t s own i n t e r e s t s . The t r i a l c o u r t f u r t h e r 

d i r e c t e d the e n t r y of a f i n a l judgment p u r s u a n t t o Rule 5 4 ( b ) , 

A l a . R. C i v . P.; i t d i d not r u l e on the motion t o s e v e r . 2 

In t h e i r a p p e l l a t e b r i e f s , the p a r t i e s have l a r g e l y 

r e i t e r a t e d t h e i r opposing p o s i t i o n s r e g a r d i n g the common-fund 

d o c t r i n e t h a t t h e y advanced i n the t r i a l c o u r t . The i n s u r e d 

p o s i t s t h a t the common-fund d o c t r i n e a p p l i e s i n t h i s case and 

t h a t i t mandates t h a t S t a t e Farm's r i g h t t o r e c o v e r y of i t s 

2 A l t h o u g h the t r i a l c o u r t ' s judgment r e f e r s t o i t s 
judgment as b e i n g i n f a v o r of S t a t e Farm o n l y as t o "the i s s u e 
of the common fund d o c t r i n e " (emphasis added), and a l t h o u g h 
Rule 54(b) c e r t i f i c a t i o n s may not p r o p e r l y be made as t o o n l y 
p a r t of a c l a i m , see g e n e r a l l y C e r t a i n U n d e r w r i t e r s a t  
L l o y d ' s , London v. Southern N a t u r a l Gas Co., 939 So. 2d 21, 
27-29 ( A l a . 2006), the p r a c t i c a l e f f e c t of the t r i a l c o u r t ' s 
r u l i n g on the p a r t i e s ' summary-judgment motions, c o u p l e d w i t h 
i t s d e c i s i o n not t o r u l e on the c o n t r a c t c l a i m s a s s e r t e d 
a g a i n s t S t a t e Farm by the i n s u r e d , was t o p r e c l u d e the i n s u r e d 
from r e c o v e r i n g on any c l a i m s s t a t e d i n the t o r t count i n her 
c o m p l a i n t . We thus conclude t h a t the judgment from which the 
i n s u r e d has t i m e l y a p pealed i s f i n a l p u r s u a n t t o A l a . Code 
1975, § 12-21-2. 
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$5,000 payment be s u b j e c t t o a pro r a t a share of the a t t o r n e y 

f e e s i n c u r r e d i n o b t a i n i n g i t ; i n the i n s u r e d ' s view, the 

t r i a l c o u r t ' s judgment must be r e v e r s e d because the t r i a l 

c o u r t d i d not p r o p e r l y a p p l y the common-fund d o c t r i n e . S t a t e 

Farm defends the t r i a l c o u r t ' s judgment by r e j e c t i n g the 

i n s u r e d ' s premise t h a t the common-fund d o c t r i n e a p p l i e s , 

a r g u i n g t h a t (a) no "common fund" a r o s e ; (b) S t a t e Farm's 

a c t i v e p a r t i c i p a t i o n i n the s e t t l e m e n t p r o c e s s r e n d e r s the 

common-fund d o c t r i n e i n a p p l i c a b l e ; and (c) the p r o v i s i o n s of 

the S t a t e Farm p o l i c y a brogate any a p p l i c a t i o n of the common-

fund d o c t r i n e i n the c o n t e x t of the p a r t i e s ' d i s p u t e . 

As we h e l d i n C a p u l l i , s u p r a , t h e r e are but two core 

r e q u i r e m e n t s f o r a p p l y i n g the common-fund d o c t r i n e i n the 

c o n t e x t of an i n s u r e r ' s r i g h t of repayment stemming from i t s 

s u b r o g a t i o n t o the r i g h t s of i t s i n s u r e d by v i r t u e of p a y i n g 

a c l a i m under the a p p l i c a b l e p o l i c y of i n s u r a n c e : "(1) t h e r e 

must be a 'fund' from which t o compensate the a t t o r n e y ; and 

(2) the a t t o r n e y ' s s e r v i c e s must d i r e c t l y b e n e f i t the fund." 

859 So. 2d a t 1122. We d i s a g r e e w i t h S t a t e Farm t h a t , as a 

mat t e r of law, no "fund" came i n t o b e i n g i n t h i s case i n l i g h t 

of the u n d i s p u t e d f a c t s t h a t (a) the i n s u r e d r e t a i n e d c o u n s e l 
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t o r e p r e s e n t her i n t e r e s t s i n o b t a i n i n g compensation from the 

d r i v e r f o r the i n s u r e d ' s i n j u r i e s and l o s s e s stemming from the 

au t o m o b i l e c o l l i s i o n a t i s s u e ; (b) c o u n s e l f o r the i n s u r e d 

d i l i g e n t l y i n v e s t i g a t e d t he m e r i t s of the i n s u r e d ' s case 

a g a i n s t the d r i v e r , s e n t a demand l e t t e r t o the d r i v e r ' s 

l i a b i l i t y - i n s u r a n c e c a r r i e r (Cotton S t a t e s ) , and brought a 

c i v i l a c t i o n t o r e c o v e r damages on the i n s u r e d ' s b e h a l f ; and 

(c) c o u n s e l f o r the i n s u r e d u l t i m a t e l y s e c u r e d a $35,000 

s e t t l e m e n t from C o t t o n S t a t e s (of which $5,000 was l a t e r p a i d 

i n t o c o u r t t o be s u b j e c t e d t o the competing c l a i m s of the 

p a r t i e s t o t h i s a p p e a l ) . A l t h o u g h S t a t e Farm may be c o r r e c t 

i n n o t i n g t h a t C o t t o n S t a t e s had i n d i c a t e d t o S t a t e Farm i t s 

acceptance of the p r o p o s i t i o n t h a t the d r i v e r was a t f a u l t i n 

the c o l l i s i o n on January 9, 2009, a few days a f t e r the 

c o l l i s i o n , t h e r e i s no i n d i c a t i o n i n the r e c o r d t h a t b e f o r e 

the i n s u r e d h i r e d c o u n s e l on January 6, 2009, C o t t o n S t a t e s 

had agreed t o pay a n y t h i n g t o S t a t e Farm or t o the i n s u r e d ; 

f u r t h e r , t he r e c o r d a f f i r m a t i v e l y i n d i c a t e s t h a t C o t t o n S t a t e s 

d e c l i n e d t o meet S t a t e Farm's d i r e c t s u b r o g a t i o n demand 

a g a i n s t C o t t o n S t a t e s t o the e x t e n t t h a t S t a t e Farm sought 

repayment f o r i t s $5,000 m e d i c a l - b e n e f i t s payment on b e h a l f of 
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the i n s u r e d . We thus cannot agree w i t h t he p r o p o s i t i o n 

advanced by S t a t e Farm t h a t the i n s u r e d ' s a t t o r n e y d i d not 

e x e r t e f f o r t s t h a t gave r i s e t o a fund t h a t would u l t i m a t e l y 

have the c a p a c i t y t o b e n e f i t the i n t e r e s t s of b o t h the i n s u r e d 

and S t a t e Farm (which a s s e r t e d a c l a i m t o the fund i m m e d i a t e l y 

upon r e c e i v i n g n o t i c e t h a t a s e t t l e m e n t had been reached 

between the i n s u r e d and C o t t o n S t a t e s ) . 

Having d e t e r m i n e d t h a t a common fund d i d i n d e e d a r i s e , we 

next c o n s i d e r whether S t a t e Farm i s n o n e t h e l e s s e n t i t l e d t o 

a v o i d the e f f e c t of the common-fund d o c t r i n e based upon e i t h e r 

of the two r a t i o n a l e s i t has advanced. F i r s t , we note t h a t 

S t a t e Farm c o r r e c t l y c i t e s Ex p a r t e S t a t e Farm F i r e & C a s u a l t y  

Co. , 764 So. 2d 543 ( A l a . 2000), f o r the p r o p o s i t i o n t h a t 

l e g a l p r i n c i p l e s i n h e r i n g i n the law of s u b r o g a t i o n , such as 

the g e n e r a l p r e c e p t t h a t an i n s u r e r t h a t has p a i d c l a i m s of 

i t s i n s u r e d has no s u b r o g a t i o n r i g h t s a g a i n s t a t o r t f e a s o r who 

harmed the i n s u r e d u n t i l the i n s u r e d has been "made whole" 

( i . e . , has been f u l l y compensated), may p r o p e r l y be m o d i f i e d 

or a b r o g a t e d by c o n t r a r y p r o v i s i o n s agreed upon by p a r t i e s t o 

a w r i t t e n c o n t r a c t . A l t h o u g h we agree w i t h t h a t p r o p o s i t i o n , 

and note t h a t S t a t e Farm's p o l i c y c o n t a i n s language e x p r e s s l y 
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p r o v i d i n g t h a t S t a t e Farm's s u b r o g a t i o n r i g h t s as t o payments 

made on b e h a l f of any pe r s o n a p p l y " r e g a r d l e s s of whether or 

not the pers o n ... t o or f o r whom [ i t makes] payment i s f u l l y 

compensated f o r damages s u s t a i n e d , " we do not agree w i t h S t a t e 

Farm's u l t i m a t e c o n t e n t i o n t h a t i t s p o l i c y s i m i l a r l y a b rogates 

the common-fund d o c t r i n e . 

The p o l i c y language r e l i e d upon by S t a t e Farm i n t h i s 

c o n t e x t p r o v i d e s : 

" I f we are o b l i g a t e d under t h i s p o l i c y t o make 
payment t o or f o r a person or o r g a n i z a t i o n who has 
a l e g a l r i g h t t o c o l l e c t from another p e r s o n or 
o r g a n i z a t i o n , then we w i l l be s u b r o g a t e d t o t h a t 
r i g h t t o the e x t e n t of our payment. T h i s a p p l i e s 
r e g a r d l e s s of whether or not the pers o n or 
o r g a n i z a t i o n t o or f o r whom we make payment i s f u l l y 
compensated f o r damages s u s t a i n e d i n the a c c i d e n t . 

" I f we make payment under t h i s p o l i c y and the pe r s o n 
or o r g a n i z a t i o n t o or f o r whom we make payment 
r e c o v e r s or has r e c o v e r e d from another p e r s o n or 
o r g a n i z a t i o n , then the pers o n or o r g a n i z a t i o n t o or 
f o r whom we make payment must: 

"(1) h o l d i n t r u s t f o r us the proceeds of 
any r e c o v e r y ; and 

"(2) reimburse us t o the e x t e n t of our 
payment. 

"T h i s a p p l i e s r e g a r d l e s s of whether or not the 
per s o n or o r g a n i z a t i o n t o or f o r whom we make 
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payment i s f u l l y compensated f o r damages s u s t a i n e d 
i n t he a c c i d e n t . " 

(Emphasis omitted.) We note t h a t , u n l i k e the e x p r e s s n e g a t i o n 

of t he "make-whole" d o c t r i n e , the S t a t e Farm p o l i c y does not 

e x p r e s s l y r e f e r t o p o t e n t i a l a t t o r n e y - f e e c l a i m s i n any way. 

A l t h o u g h S t a t e Farm c i t e s t h r e e o p i n i o n s i s s u e d by 

v a r i o u s Alabama c i r c u i t - c o u r t judges t e n d i n g t o su p p o r t i t s 

p o s i t i o n t h a t the p o l i c y p r o v i s i o n s quoted h e r e i n negate the 

common-fund d o c t r i n e , "a c i r c u i t c o u r t case ... has no 

p r e c e d e n t i a l a u t h o r i t y . " T a y l o r v. S t a t e , [Ms. CR-05-0066, 

October 1, 2010] So. 3d , ( A l a . Crim. App. 2010). 

In f a c t , as t h i s c o u r t has noted, the e q u i t a b l e r i g h t of an 

i n s u r e d t o w i t h h o l d a pro r a t a a t t o r n e y f ee under the common-

fund d o c t r i n e " [ i ] n the case of an i n s u r e d ' s r e c o v e r y of 

damages i n which the i n s u r e r has an i n t e r e s t as subrogee a f t e r 

payment t o the i n s u r e d " may a r i s e " a s i d e from c o n t r a c t . " B l u e 

Cross & B l u e S h i e l d of Alabama v. Freeman, 447 So. 2d 757, 759 

( A l a . C i v . App. 1983) ( c i t i n g S t a t e Farm Mut. Auto. I n s . Co. 

v. C l i n t o n , 267 Or. 653, 518 P.2d 645 (1974)). No fewer than 

t h r e e s t a t e s ' h i g h e s t c o u r t s — those of Oregon ( C l i n t o n , 267 

Or. a t 662, 518 P.2d a t 649), Maine (York I n s . Group of Maine 

v. Van H a l l , 704 A.2d 366, 369 (Me. 1997)), and Vermont ( G u i e l 
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v. A l l s t a t e I n s . Co., 170 V t . 464, 469-70, 756 A.2d 781 

( 2 0 0 0 ) ) , 3 have h e l d t h a t g o v e r n i n g p r o v i s i o n s of s t a t u t e s o r 

c o n t r a c t s p r o v i d i n g f o r an i n s u r e r ' s r i g h t of reimbursement t o 

the e x t e n t of i t s payment do not unambiguously negate the 

a p p l i c a t i o n of the common-fund d o c t r i n e as t o any r e c o v e r y 

o b t a i n e d by an i n s u r e d t h a t i s t o be h e l d i n t r u s t f o r the 

b e n e f i t of t h a t i n s u r e r . In the absence of language i n the 

S t a t e Farm p o l i c y d e m o n s t r a t i n g a c l e a r i n t e n t t o negate the 

a p p l i c a t i o n of the common-fund d o c t r i n e t o an i n s u r e d ' s 

r e c o v e r y of damages from a t h i r d p a r t y , we are persuaded t h a t 

the mere presence of s u b r o g a t i o n and reimbursement c l a u s e s i n 

the S t a t e Farm p o l i c y do not su p p o r t the t r i a l c o u r t ' s summary 

judgment i n f a v o r of S t a t e Farm. 

We l a s t c o n s i d e r S t a t e Farm's argument t h a t , as a m a t t e r 

of law, the common-fund d o c t r i n e was negated by i t s " a c t i v e 

p a r t i c i p a t i o n . " As we noted i n C a p u l l i , the 

" a c t i v e - p a r t i c i p a t i o n " defense t o the a p p l i c a b i l i t y of the 

common-fund d o c t r i n e r e q u i r e s a showing t h a t "the p a r t y sought 

t o be charged w i t h the a t t o r n e y f e e a c t i v e l y p a r t i c i p a t e d i n 

3 I n C a p u l l i , we c i t e d G u i e l w i t h a p p r o v a l as t o s e v e r a l 
a s p e c t s of i t s d i s c u s s i o n of the common-fund d o c t r i n e . 
C a p u l l i , 859 So. 2d a t 1125, 1126. 
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p r o d u c i n g the fund," i . e . , t h a t the i n s u r e r " ' a c t i v e l y 

p a r t i c i p a t e d i n or i t s e f f o r t s s u b s t a n t i a l l y c o n t r i b u t e d t o 

the c r e a t i o n or p r e s e r v a t i o n of the s u b r o g a t e d f u n d . ' " 859 So. 

2d a t 1126 ( q u o t i n g Johnny P a r k e r , The Common Fund D o c t r i n e :  

Coming of Age i n the Law of Insurance S u b r o g a t i o n , 31 Ind. L. 

Rev. 313, 335 (1998)) (emphasis added). 

Here, as we have noted, the p e r t i n e n t "fund" i s the g r o s s 

$35,000 r e c o v e r y o b t a i n e d by the i n s u r e d , through her c o u n s e l , 

p u r s u a n t t o the s e t t l e m e n t reached w i t h the d r i v e r ' s i n s u r e r , 

C o t t o n S t a t e s . As t o t h a t r e c o v e r y , S t a t e Farm d i d n o t h i n g t o 

a i d the i n s u r e d or i t s a t t o r n e y ; f o r a l l t h a t appears i n the 

r e c o r d , S t a t e Farm d i d not a s s i s t the i n s u r e d ' s c o u n s e l i n 

i n v e s t i g a t i n g the i n s u r e d ' s p o t e n t i a l t o r t c l a i m a g a i n s t the 

d r i v e r or i n p r o s e c u t i n g the a c t i o n a g a i n s t the d r i v e r once i t 

was f i l e d . A l t h o u g h S t a t e Farm n o t i f i e d c o u n s e l f o r the 

i n s u r e d t h a t i t i n t e n d e d t o pursue i t s own s u b r o g a t i o n c l a i m 

and i n d i c a t e d t h a t c o u n s e l ' s s e r v i c e s on i t s b e h a l f would not 

be n e c e s s a r y 4 b e f o r e s u i t had been f i l e d and C o t t o n S t a t e s had 

4As the Supreme Court of Idaho noted i n Wensman v. Farmers  
In s . Co. of Idaho, 134 Idaho 148, 152, 997 P.2d 609, 613 
(2000) ( q u o t i n g Mahler v. Szucs, 135 Wash. 2d 398, 427, 957 
P.2d 632, 648 (1998)), S t a t e Farm's r e j e c t i o n of the i n s u r e d ' s 
a t t o r n e y as i t s own r e p r e s e n t a t i v e i s not p e r t i n e n t i n t h i s 
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agreed t o s e t t l e the i n s u r e d ' s c l a i m s a g a i n s t the d r i v e r , 

S t a t e Farm was c o n t e n t t o a s s e r t a c l a i m f o r f u l l 

reimbursement a g a i n s t the r e c o v e r y o b t a i n e d a f t e r the r e c o v e r y 

became a r e a l i t y r a t h e r than a c o n t i n g e n c y . S t a t e Farm's 

i n s i s t e n c e t h a t i t s s e p a r a t e e x t r a j u d i c i a l d e a l i n g s w i t h 

C o t t o n S t a t e s t o o b t a i n reimbursement, and i t s d e c l a r a t i o n s of 

i t s i n t e n t t o seek f u l l reimbursement, amount t o " a c t i v e 

p a r t i c i p a t i o n " s i m p l y does not comport w i t h the n e c e s s i t y t h a t 

the d o c t r i n e y i e l d o n l y t o a showing t h a t an i n s u r e r has 

h e l p e d c r e a t e or p r e s e r v e a s u b r o g a t e d fund; r a t h e r , i t 

appears from the r e c o r d i n t h i s case t h a t S t a t e Farm, as 

o c c u r r e d i n A l s t o n v. S t a t e Farm Mutual Automobile Insurance  

Co. , 660 So. 2d 1314, 1316 ( A l a . C i v . App. 1995), d i d n o t h i n g 

more of note than " r e l [ y ] on [an i n s u r e d ' s ] a t t o r n e y t o 

gene r a t e the b e n e f i t s t h a t i t r e c e i v e d from the common fund." 

Based upon the f o r e g o i n g f a c t s and a u t h o r i t i e s , we 

conclude t h a t the t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t t he 

common-fund d o c t r i n e d i d not a p p l y t o the $5,000 p a i d i n t o 

c o u r t by the d r i v e r p u r s u a n t t o the s e t t l e m e n t reached between 

r e g a r d : "'Consent t o c o u n s e l by the b e n e f i t e d p a r t y i s not 
r e q u i r e d i n common fund c a s e s . I f consent were r e q u i r e d , 
t h e r e would be no common fund r u l e a t a l l . ' " 
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the d r i v e r and the i n s u r e d . We r e v e r s e t h a t judgment, and we 

remand the case f o r f u r t h e r p r o c e e d i n g s . 

REVERSED AND REMANDED. 

Thompson, P.J., and Thomas and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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