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T h i s i s t h e t h i r d t i m e t h e s e p a r t i e s have been b e f o r e 

t h i s c o u r t . See M o b i l e C o u n t y Bd. o f S c h . Comm'rs v. Long, 46 
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So. 3d 6 ( A l a . C i v . App. 2010) ("Long I " ) ; and Ex p a r t e M o b i l e 

C o u n t y Bd. o f Sch. Comm'rs, [Ms. 2090759, A u g u s t 13, 2010] 

So. 3d ( A l a . C i v . App. 2010) ("Long I I " ) . We b r i e f l y 

r e c i t e t h e p e r t i n e n t p r o c e d u r a l h i s t o r y . The M o b i l e C o u n t y 

B o a r d o f S c h o o l C o m m i s s i o n e r s ("the B o a r d " ) v o t e d t o t e r m i n a t e 

t h e employment o f B a r r y L ong, a n o n p r o b a t i o n a r y employee u n d e r 

t h e F a i r D i s m i s s a l A c t , § 36-26-100 e t s e q . , A l a . Code 1975 

("the FDA"). Long c o n t e s t e d t h e B o a r d ' s a c t i o n , and a h e a r i n g 

o f f i c e r was s e l e c t e d t o c o n d u c t a de novo h e a r i n g . See A l a . 

Code 1975, §§ 36-26-103(b) and - 1 0 4 ( a ) . B e c a u s e Long 

c o n t e s t e d t h e B o a r d ' s d e c i s i o n t o d i s m i s s h im, h i s d i s m i s s a l 

c o u l d n o t be e f f e c t e d u n t i l t h e h e a r i n g o f f i c e r i s s u e d a 

d e c i s i o n . See § 36-26-103(b) ("No t e r m i n a t i o n s h a l l be 

e f f e c t e d ... , i f n o t i c e o f c o n t e s t i s f i l e d , ... u n t i l t h e 

h e a r i n g o f f i c e r has i s s u e d an o p i n i o n . " ) . F o l l o w i n g a 

h e a r i n g , t h e h e a r i n g o f f i c e r i s s u e d a d e c i s i o n on May 15, 

2009, o v e r t u r n i n g t h e B o a r d ' s d e c i s i o n t o d i s m i s s L ong. The 

B o a r d a p p e a l e d t h e h e a r i n g o f f i c e r ' s d e c i s i o n t o t h i s c o u r t , 

and t h i s c o u r t , on M a r c h 12, 2010, r e v e r s e d t h e d e c i s i o n and 

remanded t h e c a s e t o t h e h e a r i n g o f f i c e r . Long I . Long d i d 

n o t p e t i t i o n o u r supreme c o u r t f o r a w r i t o f c e r t i o r a r i i n 
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Long I , and t h i s c o u r t i s s u e d a c e r t i f i c a t e o f judgment i n 

Long I on M a r c h 31, 2010. 

On remand t o t h e h e a r i n g o f f i c e r f o l l o w i n g Long I , t h e 

B o a r d and Long d i s a g r e e d as t o w h e t h e r t h e h e a r i n g o f f i c e r may 

h o l d a n o t h e r e v i d e n t i a r y h e a r i n g . The h e a r i n g o f f i c e r 

d e t e r m i n e d t h a t t h i s c o u r t i n Long I had i n t e n d e d f o r t h e r e t o 

be an e v i d e n t i a r y h e a r i n g on remand. C o n s e q u e n t l y , t h e B o a r d 

p e t i t i o n e d t h i s c o u r t f o r a w r i t o f mandamus d i r e c t i n g t h e 

h e a r i n g o f f i c e r t o i s s u e a d e c i s i o n i n t h e B o a r d ' s f a v o r 

w i t h o u t h o l d i n g an e v i d e n t i a r y h e a r i n g . Long I I , So. 3d 

a t . I n Long I I , t h i s c o u r t c l a r i f i e d t h a t , i n Long I , we 

had d i r e c t e d t h e h e a r i n g o f f i c e r t o i s s u e a d e c i s i o n i n f a v o r 

o f t h e B o a r d w i t h o u t h o l d i n g an e v i d e n t i a r y h e a r i n g . So. 

3d a t . A c c o r d i n g l y , on A u g u s t 13, 2010, we g r a n t e d t h e 

p e t i t i o n and i s s u e d t h e w r i t d i r e c t i n g t h e h e a r i n g o f f i c e r t o 

i s s u e a d e c i s i o n i n f a v o r o f t h e B o a r d u p h o l d i n g Long's 

d i s m i s s a l . I d . On A u g u s t 20, 2010, t h e B o a r d t e r m i n a t e d 

Long's employment. Long t h e n p e t i t i o n e d t h e supreme c o u r t f o r 

a w r i t o f c e r t i o r a r i i n Long I I . On September 21, 2010, Long 

f i l e d a m o t i o n w i t h t h e h e a r i n g o f f i c e r , s e e k i n g an o r d e r 

d i r e c t i n g t h e B o a r d " t o r e i n s t a t e h i s pay r e t r o a c t i v e t o 
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A u g u s t 20, 2 0 1 0 [ , t h e d a t e o f Long's d i s m i s s a l , ] when h i s pay 

was c u t o f f . " On O c t o b e r 8, 2010, t h e supreme c o u r t d e n i e d 

L ong's p e t i t i o n f o r a w r i t o f c e r t i o r a r i i n Long I I , and t h i s 

c o u r t i s s u e d a c e r t i f i c a t e o f judgment i n Long I I on t h a t same 

d a t e . 

On November 16, 2010, t h e h e a r i n g o f f i c e r i s s u e d an o r d e r 

a f f i r m i n g Long's d i s m i s s a l . I n t h a t o r d e r t h e h e a r i n g o f f i c e r 

a l s o d e t e r m i n e d t h a t "Long's employment was w r o n g f u l l y and 

p r e m a t u r e l y d i s c o n t i n u e d on A u g u s t 20, 2010." T h e r e f o r e , t h e 

h e a r i n g o f f i c e r d e t e r m i n e d t h a t Long i s e n t i t l e d t o be p a i d by 

t h e B o a r d f o r t h e p e r i o d b e tween A u g u s t 20, 2010, and O c t o b e r 

8, 2010, t h e d a t e t h i s c o u r t i s s u e d i t s c e r t i f i c a t e o f 

j udgment i n Long I I . The B o a r d f i l e d a p e t i t i o n f o r a w r i t o f 

mandamus w i t h t h i s c o u r t t o v a c a t e t h e h e a r i n g o f f i c e r ' s o r d e r 

o f November 16, 2010, c o n t e n d i n g t h a t t h e h e a r i n g o f f i c e r 

e r r e d i n d e t e r m i n i n g t h a t Long i s e n t i t l e d t o be p a i d by t h e 

B o a r d f o r t h e p e r i o d b e tween A u g u s t 20, 2010, and O c t o b e r 8, 

2010. We g r a n t t h e p e t i t i o n and i s s u e t h e w r i t . 

"A w r i t o f mandamus i s an e x t r a o r d i n a r y remedy, 
and i t w i l l be ' i s s u e d o n l y when t h e r e i s : 1) a 
c l e a r l e g a l r i g h t i n t h e p e t i t i o n e r t o t h e o r d e r 
s o u g h t ; 2) an i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o 
p e r f o r m , a c c o m p a n i e d by a r e f u s a l t o do s o ; 3) t h e 
l a c k o f a n o t h e r a d e q u a t e remedy; and 4) p r o p e r l y 
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i n v o k e d j u r i s d i c t i o n o f t h e c o u r t . ' Ex p a r t e U n i t e d  
S e r v . S t a t i o n s , I n c . , 628 So. 2d 501, 503 ( A l a . 
1 9 9 3 ) . A w r i t o f mandamus w i l l i s s u e o n l y i n 
s i t u a t i o n s where o t h e r r e l i e f i s u n a v a i l a b l e o r i s 
i n a d e q u a t e , and i t c a n n o t be u s e d as a s u b s t i t u t e 
f o r a p p e a l . Ex p a r t e D r i l l P a r t s & S e r v . Co., 590 
So. 2d 252 ( A l a . 1 9 9 1 ) . " 

Ex p a r t e E m p i r e F i r e & M a r i n e I n s . Co., 720 So. 2d 893, 894 

( A l a . 1 9 9 8 ) . 

The h e a r i n g o f f i c e r l a c k e d t h e a u t h o r i t y u n d e r t h e FDA t o 

award Long pay f o r t h e p e r i o d b e tween A u g u s t 20, 2010, and 

O c t o b e r 8, 2010. S e c t i o n 3 6 - 2 6 - 1 0 3 ( b ) , A l a . Code 1975, 

p r o v i d e s : 

"The e m p l o y i n g b o a r d [ , s u c h as t h e B o a r d , ] may 
s u s p e n d t h e e mployee w i t h pay i f t h e a c t i o n i s t a k e n 
[by t h e e m p l o y i n g b o a r d t o d i s m i s s t h e e m p l o y e e ] . 
However, no pay s h a l l be p r o v i d e d i n c a s e s i n v o l v i n g 
m o r a l t u r p i t u d e . I f t h e b o a r d ' s a c t i o n i s o v e r t u r n e d 
on a p p e a l , pay s h a l l be r e i n s t a t e d . No t e r m i n a t i o n 
s h a l l be e f f e c t e d u n t i l t h e t i m e f o r f i l i n g n o t i c e 
o f c o n t e s t has e x p i r e d and, i f n o t i c e o f c o n t e s t i s 
f i l e d , n o t u n t i l t h e h e a r i n g o f f i c e r has i s s u e d an 
o p i n i o n . " 

Thus, by i t s p l a i n l a n g u a g e , § 36-26-103(b) e n t i t l e d Long t o 

r e c e i v e payment u n t i l t h e h e a r i n g o f f i c e r " i s s u e d an o p i n i o n . " 

The h e a r i n g o f f i c e r i s s u e d a d e c i s i o n o v e r t u r n i n g t h e B o a r d ' s 

d e c i s i o n t o d i s m i s s Long on May 15, 2009, and t h a t d e c i s i o n 

was r e v e r s e d by t h i s c o u r t i n Long I . L ong d i d n o t s e e k 

c e r t i o r a r i r e v i e w c h a l l e n g i n g Long I i n t h e supreme c o u r t , and 
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t h i s c o u r t i s s u e d a c e r t i f i c a t e o f judgment i n Long I on M a r c h 

31, 2010. N e i t h e r § 36-26-103(b) n o r any o t h e r p r o v i s i o n o f 

t h e FDA a u t h o r i z e s t h e h e a r i n g o f f i c e r t o award Long pay f o r 

a p e r i o d w e l l a f t e r t h i s c o u r t had f i n a l l y d e t e r m i n e d i n Long 

I t h a t t h e B o a r d was j u s t i f i e d i n d i s m i s s i n g L ong. As Long I I 

made c l e a r , t h e h e a r i n g o f f i c e r ' s o n l y r e m a i n i n g t a s k 

f o l l o w i n g Long I was t o e n t e r a d e c i s i o n i n f a v o r o f t h e 

B o a r d . 

Long c o n t e n d s t h a t R u l e 4 1 ( b ) , A l a . R. App. P., s u p p o r t s 

t h e h e a r i n g o f f i c e r ' s o r d e r a w a r d i n g him pay f o r t h e p e r i o d 

b e t ween A u g u s t 20, 2010, t h e d a t e t h e B o a r d d i s m i s s e d him, and 

O c t o b e r 8, 2010, t h e d a t e t h i s c o u r t i s s u e d a c e r t i f i c a t e o f 

judgment i n Long I I . R u l e 41(b) p r o v i d e s , i n p e r t i n e n t p a r t : 

"The t i m e l y f i l i n g o f a p e t i t i o n f o r c e r t i o r a r i i n t h e Supreme 

C o u r t s h a l l s t a y t h e i s s u a n c e o f t h e c e r t i f i c a t e o f judgment 

by t h e c o u r t s o f a p p e a l s , w h i c h s t a y s h a l l c o n t i n u e u n t i l t h e 

f i n a l d i s p o s i t i o n by t h e Supreme C o u r t . " Long a r g u e s t h a t he 

was e n t i t l e d t o r e c e i v e pay u n t i l t h e supreme c o u r t d e n i e d 

c e r t i o r a r i r e v i e w and t h i s c o u r t i s s u e d a c e r t i f i c a t e o f 

judgment i n Long I I on O c t o b e r 8, 2010. I n l i g h t o f o u r 

d i s c u s s i o n r e g a r d i n g t h e h e a r i n g o f f i c e r ' s l a c k o f a u t h o r i t y 
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t o award Long payment, t h e d a t e t h i s c o u r t i s s u e d a 

c e r t i f i c a t e o f judgment i n Long I I i s i r r e l e v a n t . Thus, R u l e 

41 has no b e a r i n g on t h i s c a s e . 

Long a l s o c i t e s Reneke v. Reneke, 920 So. 2d 579 ( A l a . 

C i v . App. 2 0 0 5 ) , i n s u p p o r t o f h i s p o s i t i o n . I n Reneke, 

f o l l o w i n g an i n i t i a l a p p e a l t o t h i s c o u r t , t h i s c o u r t 

d i s m i s s e d a s e c o n d a p p e a l f r o m a p r o b a t e c o u r t ' s o r d e r b e c a u s e 

t h a t o r d e r had been e n t e r e d b e f o r e t h i s c o u r t had i s s u e d a 

c e r t i f i c a t e o f judgment w i t h r e s p e c t t o t h e f i r s t a p p e a l . 

Reneke has no a p p l i c a t i o n t o t h e i s s u e w h e t h e r t h e h e a r i n g 

o f f i c e r i n t h i s c a s e e x c e e d e d h i s a u t h o r i t y i n a w a r d i n g Long 

pay. 

A c c o r d i n g l y , we g r a n t t h e p e t i t i o n f o r a w r i t o f mandamus 

and i s s u e t h e w r i t d i r e c t i n g t h e h e a r i n g o f f i c e r t o v a c a t e i t s 

o r d e r o f November 16, 2010, and t o i s s u e a d e c i s i o n i n f a v o r 

o f t h e B o a r d u p h o l d i n g Long's d i s m i s s a l . 

PETITION GRANTED; WRIT ISSUED. 
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