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THOMAS, Judge. 

Mary Ann W i l k i n s o n was employed by the Board of D e n t a l 

Examiners of Alabama ("the Board") f o r s e v e r a l y e a r s , u n t i l 

the Board t e r m i n a t e d her employment i n December 2009. D u r i n g 

her t e n u r e w i t h the Board, W i l k i n s o n was employed p u r s u a n t t o 
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y e a r l y c o n t r a c t s . W i l k i n s o n ' s employment c o n t r a c t s p r o v i d e d 

t h a t the " s o l e remedy f o r the s e t t l e m e n t of any and a l l 

d i s p u t e s a r i s i n g under the terms of t h i s agreement s h a l l be 

l i m i t e d t o the f i l i n g of a c l a i m w i t h the Board of Adjustment 

f o r the S t a t e of Alabama." 

I n J u l y 2010, W i l k i n s o n sued the Board, s e e k i n g 

compensation she a l l e g e d was due t o her p u r s u a n t t o her 

employment c o n t r a c t s . W i l k i n s o n based her b r e a c h - o f - c o n t r a c t 

c l a i m on an a u d i t of the Board c o v e r i n g the p e r i o d between 

October 2003 and September 2007 co n d u c t e d by the Department of 

Examiners of P u b l i c Accounts of Alabama, which was completed 

i n F e b r u a r y 2009. W i l k i n s o n a l l e g e d t h a t the a u d i t had 

r e v e a l e d t h a t the Board had not p a i d W i l k i n s o n f o r her 

attendance a t Board meetings between October 2004 and 

September 2007 and t h a t the Board had o v e r p a i d W i l k i n s o n o t h e r 

compensation. A c c o r d i n g t o W i l k i n s o n ' s c o m p l a i n t , the a u d i t 

d e t ermined t h a t the Board had u n d e r p a i d W i l k i n s o n $31,950 and 

had o v e r p a i d W i l k i n s o n $21,787.92. Thus, W i l k i n s o n contended 

i n her c o m p l a i n t t h a t the Board owed her $10,162.08. She a l s o 

r e q u e s t e d a f u r t h e r a u d i t and compensation f o r her attendance 

a t Board meetings between October 2007 and December 2009. 
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The Board f i l e d a motion t o d i s m i s s W i l k i n s o n ' s 

c o m p l a i n t , i n which i t a l l e g e d t h a t the c o m p l a i n t s h o u l d be 

d i s m i s s e d p u r s u a n t t o R u l e 1 2 ( b ) ( 1 ) , A l a . R. C i v . P., on the 

ground t h a t the t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n 

because the Board, as a S t a t e agency, i s immune from s u i t 

under A l a . Const. 1901, A r t . I , § 14; t h a t the c o m p l a i n t 

s h o u l d be d i s m i s s e d p u r s u a n t t o R u l e 1 2 ( b ) ( 6 ) , A l a . R. C i v . 

P., because i t f a i l e d t o s t a t e a c l a i m ; and t h a t the c o m p l a i n t 

s h o u l d be d i s m i s s e d p u r s u a n t t o Rule 1 2 ( b ) ( 3 ) , A l a . R. C i v . 

P., f o r improper venue. The motion t o d i s m i s s c o n t a i n e d l e g a l 

argument c o n c e r n i n g o n l y the immunity i s s u e and whether the 

employment c o n t r a c t s , which p r o v i d e d t h a t W i l k i n s o n ' s s o l e 

remedy would l i e w i t h the Board of Adjustment, b a r r e d her 

c o m p l a i n t i n the c i r c u i t c o u r t . W i l k i n s o n responded t o the 

Board's motion t o d i s m i s s w i t h a d e t a i l e d b r i e f , 1 a r g u i n g t h a t 

1 W i l k i n s o n a l s o a t t a c h e d t o her response documentary 
e v i d e n c e i n d i c a t i n g t h a t the Board was s e l f - s u p p o r t i n g . 
However, t h a t e v i d e n c e d i d not c o n v e r t the Board's motion t o 
d i s m i s s i n t o a motion f o r a summary judgment because the 
motion was, by and l a r g e , a motion s e e k i n g d i s m i s s a l p u r s u a n t 
t o R u l e 12(b)(1) and a t t a c k i n g the t r i a l c o u r t ' s s u b j e c t -
m a t t e r j u r i s d i c t i o n based on the Board's a s s e r t i o n of § 14 
immunity. See W i l l i a m s v. S k y s i t e Commc'ns. Corp., 781 So. 2d 
241, 245 ( A l a . C i v . App. 2000) ( " E v i d e n t i a r y m a t t e r s may be 
f r e e l y s u b m i t t e d on a motion t o d i s m i s s t h a t a t t a c k s 
j u r i s d i c t i o n . " ) . None of the arguments made by the Board was 
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the Board d i d not q u a l i f y f o r immunity under § 14 and t h a t , 

t h e r e f o r e , her c l a i m c o u l d not be h e a r d by the Board of 

Adjustment. See A l a . Code 1975, § 41-9-62(b) ( s t a t i n g t h a t 

the Board of Adjustment has no j u r i s d i c t i o n " t o s e t t l e or 

a d j u s t any matter or c l a i m of which the c o u r t s of t h i s s t a t e 

have or had j u r i s d i c t i o n " ) ; see a l s o Lee v. Cunningham, 234 

A l a . 639, 641, 176 So. 477, 479 (1937); and Vaughan v. S i b l e y , 

709 So. 2d 482, 486 ( A l a . C i v . App. 1997) ("The Board of 

Adjustment has j u r i s d i c t i o n over c l a i m s a g a i n s t the s t a t e t h a t 

are not j u s t i c i a b l e i n the c o u r t s because of the s t a t e ' s 

c o n s t i t u t i o n a l immunity from b e i n g made a d e f e n d a n t . " ) . A f t e r 

the Board r e p l i e d t o W i l k i n s o n ' s response and a f t e r a h e a r i n g , 

the t r i a l c o u r t d i s m i s s e d W i l k i n s o n ' s c o m p l a i n t , f i n d i n g i n 

i t s o r d e r t h a t the Board was a S t a t e agency because "the funds 

r a i s e d by the Board are a p p r o p r i a t e d by the S t a t e t o the Board 

f o r use as p r o v i d e d by s t a t u t e . " W i l k i n s o n t i m e l y a p p e a l e d t o 

t h i s c o u r t . 

" I n Newman v. Savas, 878 So. 2d 1147[, 1148-49] 
( A l a . 2003), t h i s C ourt s e t out the s t a n d a r d of 
re v i e w of a r u l i n g on a motion t o d i s m i s s f o r l a c k 
of s u b j e c t - m a t t e r j u r i s d i c t i o n : 

an argument t h a t the c o m p l a i n t f a i l e d t o s t a t e a c l a i m . 
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"'A r u l i n g on a motion t o d i s m i s s i s 
r e v i e w e d w i t h o u t a presumption of 
c o r r e c t n e s s . Nance v. Matthews, 622 So. 2d 
297, 299 ( A l a . 1993). T h i s Court must 
ac c e p t the a l l e g a t i o n s of the c o m p l a i n t as 
t r u e . C r e o l a Land Dev., I n c . v. Bentbrooke  
Housing, L.L.C., 828 So. 2d 285, 288 ( A l a . 
2002). Furthermore, i n r e v i e w i n g a r u l i n g 
on a motion t o d i s m i s s we w i l l not c o n s i d e r 
whether the p l e a d e r w i l l u l t i m a t e l y p r e v a i l 
but whether the p l e a d e r may p o s s i b l y 
p r e v a i l . Nance, 622 So. 2d a t 299.'" 

P o n t i u s v. S t a t e Farm Mut. Auto. I n s . Co., 915 So. 2d 557, 563 

( A l a . 2005). 

On a p p e a l , W i l k i n s o n c h a l l e n g e s the Board's e n t i t l e m e n t 

t o § 14 immunity. 

" S e c t i o n 14 of the Alabama C o n s t i t u t i o n p r o v i d e s 
' t h a t the S t a t e of Alabama s h a l l never be made a 
defendant i n any c o u r t of law or e q u i t y . ' T h i s c o u r t 
has h e l d t h a t the use of the word ' S t a t e ' i n S e c t i o n 
14 was i n t e n d e d t o p r o t e c t from s u i t o n l y immediate 
and s t r i c t l y governmental a g e n c i e s of the S t a t e . Ex 
p a r t e Board of S c h o o l Commissioners of M o b i l e  
County, 230 A l a . 304, 161 So. 108 (1935)." 

Thomas v. Alabama Mun. E l e c . Auth., 432 So. 2d 470, 480 ( A l a . 

1983). W i l k i n s o n argues t h a t the Board i s not an "immediate 

and s t r i c t l y governmental agenc[y] of the S t a t e , " and, 

t h e r e f o r e , t h a t i t i s not e n t i t l e d t o § 14 immunity. 

The Board r e l i e s on Delavan v. Board of D e n t a l Examiners 

of Alabama, 620 So. 2d 13, 18 ( A l a . C i v . App. 1992), and 
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V i n i n g v. Board of D e n t a l Examiners of Alabama, 492 So. 2d 

607, 610 ( A l a . C i v . App. 1985). In bot h cases, t h i s c o u r t 

d e s c r i b e d the Board as a S t a t e agency. In n e i t h e r case was 

the immunity of the Board an i s s u e , and i n n e i t h e r case, as 

W i l k i n s o n a p t l y p o i n t s out, d i d t h i s c o u r t undertake an 

a n a l y s i s of the f a c t o r s r e l e v a n t t o a d e t e r m i n a t i o n whether 

the Board i s an "agency" e n t i t l e d t o § 14 immunity. Thus, we 

agree w i t h W i l k i n s o n t h a t our i n q u i r y cannot end w i t h Delavan 

and V i n i n g . 

Alabama c o u r t s have spent c o n s i d e r a b l e time d e v e l o p i n g a 

method f o r d e t e r m i n i n g when an e n t i t y c r e a t e d by the 

l e g i s l a t u r e i s an "immediate and s t r i c t l y governmental 

agenc[y] of the S t a t e " f o r purposes of § 14 immunity. 

"Whether a l a w s u i t a g a i n s t a body c r e a t e d by 
l e g i s l a t i v e enactment i s a s u i t a g a i n s t the s t a t e 
depends on the c h a r a c t e r of power d e l e g a t e d t o the 
body, the r e l a t i o n of the body t o the s t a t e , and the 
na t u r e of the f u n c t i o n performed by the body. A l l 
f a c t o r s i n the r e l a t i o n s h i p must be examined t o 
determine whether the s u i t i s a g a i n s t an arm of the 
s t a t e or mere l y a g a i n s t a f r a n c h i s e e l i c e n s e d f o r 
some b e n e f i c i a l purpose." 

Armory Comm'n of Alabama v. St a u d t , 388 So. 2d 991, 993 ( A l a . 

1980) ( c i t i n g S t a t e Docks Comm'n v. Barnes, 225 A l a . 403, 

406-07, 143 So. 581, 584 (1932)). In St a u d t , the supreme 
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c o u r t was c a l l e d upon t o determine whether the Armory 

Commission of Alabama ("the commission") was immune from a 

s u i t a r i s i n g from a s l i p and f a l l on the premises of a 

N a t i o n a l Guard Armory. S t a u d t , 388 So. 2d a t 992. The 

s t a t u t e c r e a t i n g the Commission p e r m i t t e d i t t o i n c o r p o r a t e 

and t o sue or be sued i n i t s own name. I d . However, the 

supreme c o u r t n oted t h a t the s t a t u t e p e r m i t t i n g the Commission 

t o sue or be sued c o u l d not waive § 14 immunity i f the 

Commission were a S t a t e agency e n t i t l e d t o such immunity. I d . 

The mere f a c t t h a t the Commission was a c o r p o r a t e body was not 

d e t e r m i n a t i v e , s a i d the c o u r t ; i n s t e a d , as quoted above, the 

c o u r t i n d i c a t e d t h a t t h r e e main f a c t o r s s h o u l d be c o n s i d e r e d 

when d e t e r m i n i n g whether a c e r t a i n e n t i t y i s immune from s u i t 

under § 14: "the c h a r a c t e r of power d e l e g a t e d t o the body, the 

r e l a t i o n of the body t o the s t a t e , and the n a t u r e of the 

f u n c t i o n performed by the body." I d . a t 993. Because the 

S t a t e a p p r o p r i a t e d money t o the Commission and because the 

governor was a u t h o r i z e d t o use o t h e r S t a t e funds t o pay any 

expenses or o b l i g a t i o n s of the Commission i f the a p p r o p r i a t i o n 

were i n s u f f i c i e n t , the Stau d t c o u r t d e t ermined t h a t the 

Commission was, ind e e d , an agency of the S t a t e , i n l a r g e p a r t 
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because a s u i t a g a i n s t the Commission had the a b i l i t y t o 

impact the S t a t e t r e a s u r y . I d . a t 993-94. 

The Board r e l i e s on language quoted i n S t a u d t , 388 So. 2d 

a t 993-94, which f i r s t appeared i n White v. Alabama Insane 

H o s p i t a l , 138 A l a . 479, 482, 35 So. 454, 454 (1903), as a 

b a s i s f o r i t s argument t h a t i t i s e n t i t l e d t o § 14 immunity: 

"There i s a c l e a r d i s t i n c t i o n between t h a t c l a s s 
of i n c o r p o r a t e d i n s t i t u t i o n s b e l o n g i n g [to] and 
c o n t r o l l e d by the S t a t e and p r i v a t e i n c o r p o r a t i o n s , 
i n the f a c t t h a t the o n l y p r o p e r t y i n t e r e s t v e s t e d 
i n t h e former b e l o n g e d t o the S t a t e . So, t o o , t h e r e 
i s a d i s t i n c t i o n between t h i s c l a s s , of 
i n c o r p o r a t i o n s and m u n i c i p a l c o r p o r a t i o n s . Note on 
page 378 of 29 L. R. A. 

"The power of the S t a t e t o c r e a t e a body 
c o r p o r a t e as i t s agent t o c a r r y on c e r t a i n s p e c i a l 
k i n d s of work f o r i t s b e n e f i t or f o r the p u b l i c 
i n t e r e s t can not be doubted. And where t h i s power i s 
e x e r c i s e d the i n s t i t u t i o n thus e s t a b l i s h e d i s i n 
e v e r y sense a S t a t e i n s t i t u t i o n and b e l o n g s t o the 
S t a t e , a l t h o u g h managed and i t s a f f a i r s a d m i n i s t e r e d 
under the s u p e r v i s i o n of t r u s t e e s of the body 
c o r p o r a t e c r e a t e d f o r t h a t purpose. Who doubts the 
r i g h t of the S t a t e t o c r e a t e a c o r p o r a t i o n f o r the 
management of an i n s a n e h o s p i t a l , or a deaf and dumb 
asylum, or an i n s t i t u t i o n of l e a r n i n g ? And where 
the y are c r e a t e d , who has the p r o p e r t y i n t e r e s t i n 
these i n s t i t u t i o n s ? C l e a r l y the S t a t e . In the 
e x e r c i s e of i t s r i g h t of s o v e r e i g n t y i t e s t a b l i s h e d 
them f o r p u b l i c purposes; i t donates the p r o p e r t y or 
the funds t o purchase i t upon which th e y are b u i l t , 
[and] s u p p l i e s the means by which t h e y are 
m a i n t a i n e d and o p e r a t e d . They have no c a p i t a l s t o c k , 
or shares h e l d by i n d i v i d u a l s . Indeed, t h e y have no 
membership or s t o c k h o l d e r s . They are not c r e a t e d f o r 

8 



2100175 

p r o f i t , b ut s o l e l y as p u b l i c b e n e f a c t o r s , the 
b e n e f i c i a r i e s b e i n g the peo p l e who compose the 

S t a t e . " 

White, 138 A l a . a t 481-82, 35 So. a t 454. In White, the 

supreme c o u r t d e t e r m i n e d t h a t the Alabama Insane H o s p i t a l 

("the h o s p i t a l " ) was immune from s u i t . The c o u r t d e s c r i b e d 

the H o s p i t a l as "a mere s t a t e agency c r e a t e d f o r the purpose 

of [] c a r i n g f o r and t r e a t i n g the u n f o r t u n a t e i n s a n e c i t i z e n s 

of the S t a t e -- a p u r e l y governmental f u n c t i o n , wise and 

b e n e f i c i a l . " I d . a t 483, 35 So. 2d a t 454. However, the 

c o u r t based i t s d e c i s i o n on the f a c t s t h a t the H o s p i t a l was an 

" i n c o r p o r a t e d i n s t i t u t i o n [] b e l o n g i n g [to] and c o n t r o l l e d by 

the S t a t e , " t h a t the p r o p e r t y on which i t o p e r a t e d was owned 

by the S t a t e , and t h a t the S t a t e p r o v i d e d the means f o r i t s 

o p e r a t i o n . I d . a t 481, 35 So. 2d a t 454. 

Based on the above-quoted language from White, and the 

outcome i n S t a u d t , the Board argues t h a t i t , l i k e o t h e r 

a g e n c i e s c r e a t e d f o r purposes b e n e f i t i n g the p u b l i c i n t e r e s t , 

i s immune under § 14 by v i r t u e of i t s c r e a t i o n by the 

l e g i s l a t u r e . The Board, however, misunderstands the t e s t 

e n u n c i a t e d i n Staudt and f o l l o w e d s i n c e , which f o c u s e s on much 
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more than whether the a l l e g e d "agency" was c r e a t e d by the 

l e g i s l a t u r e f o r some purpose of b e n e f i t t o the p u b l i c . 

To be su r e , the f u n c t i o n s and purpose of an e n t i t y 

s e e k i n g immunity i s an i m p o r t a n t f a c t o r under the S t a u d t t e s t ; 

however, our supreme c o u r t has e x p l a i n e d t h a t the main, but 

not s o l e , f o c u s of the immunity d e t e r m i n a t i o n must be whether 

the l i a b i l i t y of the e n t i t y would r e s u l t i n l i a b i l i t y f o r the 

S t a t e and thus p o t e n t i a l l y impact the S t a t e t r e a s u r y . Ex  

p a r t e G r e a t e r Mobile-Washington County M e n t a l H e a l t h - M e n t a l  

R e t a r d a t i o n Bd., I n c . , 940 So. 2d 990, 1004 ( A l a . 2006) ("MH- 

MRB " ) . As e x p l a i n e d i n MH-MRB, i n most e v e r y case d e c i d e d 

a f t e r S t a u d t , the " t r e a s u r y f a c t o r " has been, i f not the 

d e t e r m i n a t i v e f a c t o r , one of the d e t e r m i n a t i v e f a c t o r s i n 

d e c i d i n g whether an e n t i t y was a S t a t e agency e n t i t l e d t o § 14 

immunity. MH-MRB, 940 So. 2d a t 1004. Immunity i s d e s i g n e d 

t o s h i e l d the S t a t e t r e a s u r y , not t o a f f o r d immunity t o each 

and e v e r y e n t i t y c r e a t e d by s t a t u t e , even i f the purpose o f 

the e n t i t y i s t o p r o t e c t the p u b l i c w e l f a r e . 

Based on Staud t and as e x p l a i n e d i n MH-MRB, we must 

examine the "complete r e l a t i o n s h i p between the S t a t e and the 

Board," MH-MRB, 940 So. 2d a t 1005, and we b e g i n by f i r s t 
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n o t i n g t h a t , d e s p i t e the t r i a l c o u r t ' s f i n d i n g t h a t "the funds 

r a i s e d by the Board are a p p r o p r i a t e d by the S t a t e t o the 

Board," i t does not appear t h a t the Board r e c e i v e s any S t a t e 

funds a t a l l . One of the s t a t u t e s c r e a t i n g the Board does 

c o n t a i n language i n d i c a t i n g t h a t a l l money c o l l e c t e d by the 

Board i s " a p p r o p r i a t e d " t o the Board. A l a . Code 1975, § 34-9¬

41. However, t h a t same s t a t u t e f u r t h e r p r o v i d e s t h a t the 

money c o l l e c t e d by the Board f o r f e e s and o t h e r r e c e i p t s i s 

p a i d t o the s e c r e t a r y - t r e a s u r e r of the Board and i s d e p o s i t e d 

i n a bank s e l e c t e d by the members of the Board. I d . The 

money c o l l e c t e d by the Board i s never p l a c e d i n the S t a t e 

t r e a s u r y . Cf. A l a . Code 1975, § 34-43-14 ( e s t a b l i s h i n g a 

s p e c i a l revenue fund i n the S t a t e t r e a s u r y f o r the Alabama 

Board of Massage Therapy Fund) . The Board, from a l l t h a t 

appears i n the r e c o r d , i s f u l l y s e l f - s u p p o r t i n g , and no a c t u a l 

a p p r o p r i a t i o n of funds t o the Board from the S t a t e appears t o 

be r e q u i r e d i n o r d e r f o r i t t o p e r f o r m i t s f u n c t i o n s . Thus, 

the S t a t e does not " ' s u p p l [ y ] the means' by which [the Board 

i s ] m a i n t a i n e d and o p e r a t e d . " MH-MRB, 940 So. 2d a t 1004 

( q u o t i n g White, 138 A l a . a t 482, 35 So. a t 454). 
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Another f a c t o r t h a t the c o u r t s have found r e l e v a n t t o the 

immunity i s s u e i s whether the s t a t u t e c r e a t i n g the e n t i t y 

s p e c i f i c a l l y c h a r a c t e r i z e s the e n t i t y as an agency of the 

S t a t e . MH-MRB, 940 So. 2d a t 1005. The s t a t u t e s c r e a t i n g the 

Board do n o t . L i k e w i s e , we must l o o k t o the a u t h o r i t y and 

power g r a n t e d the Board and the l e v e l of S t a t e o v e r s i g h t of 

the Board and i t s f u n c t i o n s . I d . a t 1003. N o t h i n g i n the 

p e r t i n e n t s t a t u t e s or the r e c o r d i n d i c a t e s t h a t the S t a t e 

o v e r s e e s the f u n c t i o n s of the Board, which i n c l u d e , among 

o t h e r t h i n g s , a d m i n i s t e r i n g e x a m i n a t i o n s t o those s e e k i n g a 

l i c e n s e t o p r a c t i c e d e n t i s t r y or d e n t a l hygiene and 

i n v e s t i g a t i n g v i o l a t i o n s of laws or r e g u l a t i o n s g o v e r n i n g the 

p r a c t i c e of d e n t i s t r y and d e n t a l h y g i e n e . A l a . Code 1975, §§ 

34-9-43 & -43.1. 2 The Board does not appear t o have any 

2 S e c t i o n 34-9-43 p r o v i d e s : 

"The b o a r d s h a l l e x e r c i s e , s u b j e c t t o t h i s 
c h a p t e r , the f o l l o w i n g powers and d u t i e s : 

"(1) Adopt r u l e s f o r i t s government as 
deemed n e c e s s a r y and p r o p e r . 

"(2) P r e s c r i b e r u l e s f o r q u a l i f i c a t i o n 
and l i c e n s i n g of d e n t i s t s and d e n t a l 
h y g i e n i s t s . 

"(3) Conduct e x a m i n a t i o n s t o a s c e r t a i n 
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the q u a l i f i c a t i o n and f i t n e s s of a p p l i c a n t s 
f o r l i c e n s e s as d e n t i s t s and d e n t a l 
h y g i e n i s t s . 

"(4) Make r u l e s and r e g u l a t i o n s 
r e g a r d i n g s a n i t a t i o n . 

"(5) Formulate r u l e s and r e g u l a t i o n s 
by which d e n t a l s c h o o l s and c o l l e g e s are 
approved, and f o r m u l a t e r u l e s and 
r e g u l a t i o n s by which t r a i n i n g , e d u c a t i o n a l , 
t e c h n i c a l , v o c a t i o n a l , or any o t h e r 
i n s t i t u t i o n which p r o v i d e s i n s t r u c t i o n f o r 
d e n t a l a s s i s t a n t s , d e n t a l l a b o r a t o r y 
t e c h n i c i a n s , or any o t h e r p a r a d e n t a l are 
approved. 

"(6) Grant l i c e n s e s , i s s u e l i c e n s e 
c e r t i f i c a t e s , t e a c h i n g p e r m i t s , and annual 
r e g i s t r a t i o n c e r t i f i c a t e s i n c o n f o r m i t y 
w i t h t h i s c h a p t e r t o such q u a l i f i e d 
d e n t i s t s and d e n t a l h y g i e n i s t s . 

"(7) Conduct h e a r i n g s or p r o c e e d i n g s 
t o impose the p e n a l t i e s s p e c i f i e d i n 
S e c t i o n 34-9-18. 

" ( 8 ) a . Employ n e c e s s a r y persons t o 
a s s i s t i n p e r f o r m i n g i t s d u t i e s i n the 
a d m i n i s t r a t i o n and enforcement of t h i s 
c h a p t e r , and t o p r o v i d e o f f i c e s , f u r n i t u r e , 
f i x t u r e s , s u p p l i e s , p r i n t i n g , o r 
s e c r e t a r i a l s e r v i c e t o these persons and 
expend n e c e s s a r y funds. 

"b. Employ an a t t o r n e y or a t t o r n e y s , 
s u b j e c t t o the a p p r o v a l of the A t t o r n e y 
G e n e r a l , t o a d v i s e and a s s i s t i n the 
c a r r y i n g out and e n f o r c i n g of the 
p r o v i s i o n s of t h i s c h a p t e r . P r o v i d e d , 
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or 
r s o n s 

however, i f the b o a r d c o n t r a c t s w i t h an 
o u t s i d e a t t o r n e y t o be g e n e r a l c o u n s e l t o 
the board, t h a t a t t o r n e y or any member of 
a law f i r m w i t h which he or she i s 
a s s o c i a t e d s h a l l not f u n c t i o n as the 
board's p r o s e c u t o r a t d i s c i p l i n a r y 
h e a r i n g s . 

" ( 9 ) a . I n v e s t i g a t e a l l e g e d v i o l a t i o n s 
of t h i s c h a p t e r and i n s t i t u t e or have 
i n s t i t u t e d b e f o r e the b o a r d or the p r o p e r 
c o u r t a p p r o p r i a t e p r o c e e d i n g s r e g a r d i n g the 
v i o l a t i o n . 

"b. A u t h o r i z e and employ i n v e s t i g a t o r s 
who comply w i t h the Peace O f f i c e r s ' Minimum 
Standards and T r a i n i n g A c t t o e x e r c i s e the 
powers of a peace o f f i c e r i n i n v e s t i g a t i n g 
a l l e g e d v i o l a t i o n s of the drug 
c o n t r o l l e d s u bstances laws by pe 
l i c e n s e d p u r s u a n t t o t h i s c h a p t e r , 
i n c l u d i n g the powers of a r r e s t and 
i n s p e c t i o n o f d ocuments. These 
i n v e s t i g a t o r s s h a l l not be p a i d a 
s u b s i s t e n c e a l l o w a n c e by the board. 

"(10) Adopt r u l e s and r e g u l a t i o n s t o 
implement t h i s c h a p t e r . 

"(11) P u b l i s h , on a q u a r t e r l y b a s i s , 
a l l m inutes, except minutes of e x e c u t i v e 
s e s s i o n s , f i n a n c i a l r e p o r t s , s c h e d u l e s of 
meetings, i n c l u d i n g a n t i c i p a t e d e x e c u t i v e 
s e s s i o n s , and o t h e r p e r t i n e n t i n f o r m a t i o n 
on the board's w e b s i t e no l a t e r than 90 
days f o l l o w i n g the date of o c c u r r e n c e . In 
a d d i t i o n , p u b l i s h a n n u a l l y the r u l e s and 
r e g u l a t i o n s promulgated by the board, a 
copy of the D e n t a l P r a c t i c e A c t , and a l i s t 
o f a l l persons l i c e n s e d t o p r a c t i c e under 
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power t o own or s e l l p r o p e r t y i n i t s own name, a f a c t o r t h a t 

has been c o n s i d e r e d r e l e v a n t i n o t h e r c a s e s . See, e.g., 

Rodgers v. Hopper, 768 So. 2d 963, 967 ( A l a . 2000); 

T a l l a s e e h a t c h i e Creek Watershed Conservancy D i s t . v. A l l r e d , 

620 So. 2d 628, 630 ( A l a . 1993). The Board can e n t e r i n t o 

c e r t a i n c o n t r a c t s , i n c l u d i n g employment c o n t r a c t s r e l a t i n g t o 

a d m i n i s t r a t i v e and i n v e s t i g a t i v e s e r v i c e s and c o n t r a c t s f o r 

l e g a l s e r v i c e s , a power t h a t has been c o n s i d e r e d as i n d i c i u m 

t h a t the a l l e g e d agency i s a c t u a l l y a s e p a r a t e e n t i t y . 

Rodgers, 768 So. 2d a t 967; A l l r e d , 620 So. 2d a t 630. 

C o n t r a c t s f o r l e g a l s e r v i c e s , however, must be approved 

by the a t t o r n e y g e n e r a l , a f a c t t h a t i n d i c a t e s i n c i d e n t a l 

c o n t r o l over t h a t a s p e c t of the Board's powers. A l a . Code 

1975, § 34-9-43(8)b. A d d i t i o n a l l y , the Board's accounts must 

t h i s c h a p t e r . 

"(12) A t t e n d meetings, seminars, work 
shops, or events t h a t may improve the 
f u n c t i o n and e f f i c i e n c y of the b o a r d or 
improve the a b i l i t y of the b o a r d t o e n f o r c e 
and a d m i n i s t e r t h i s c h a p t e r . " 

S e c t i o n 34-9-43.1 p r o v i d e s f u r t h e r t h a t the Board may employ 
a t t o r n e y s , i n v e s t i g a t o r s , agents, and c o n s u l t a n t s and 
s p e c i f i e s what compensation c o n s u l t a n t s may r e c e i v e . 
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be a u d i t e d by a c e r t i f i e d p u b l i c a c c o u n t a n t of the S t a t e , and 

r e p o r t s of the money r e c e i v e d and d i s b u r s e d and of the 

a c t i v i t i e s of the Board t o g e t h e r w i t h the a u d i t must be f i l e d 

w i t h the S t a t e F i n a n c e Department. A l a . Code 1975, § 34-9-42. 

The l e v e l of o v e r s i g h t over the Board by the S t a t e would 

appear t o be m i n i m a l , which, a c c o r d i n g t o the MH-MRB c o u r t , i s 

not i n d i c a t i v e of State-a g e n c y s t a t u s . MH-MRB, 940 So. 2d a t 

1004. 

Based on our c o n s i d e r a t i o n of the r e l e v a n t f a c t o r s under 

St a u d t as a p p l i e d i n d e t a i l by our supreme c o u r t i n MH-MRB, we 

conclude t h a t the Board does not q u a l i f y as an "immediate and 

s t r i c t l y governmental agenc[y] of the S t a t e " and, t h e r e f o r e , 

t h a t i t i s not e n t i t l e d t o § 14 immunity. Thomas, 432 So. 2d 

at 480. Based on t h a t c o n c l u s i o n , we must a l s o agree w i t h 

W i l k i n s o n t h a t , d e s p i t e the language c o n t a i n e d i n her 

employment c o n t r a c t s , the Board of Adjustment i s not the 

a p p r o p r i a t e forum f o r her c l a i m s a g a i n s t the Board, because 

the Board of Adjustment p r o v i d e s a forum f o r a d d r e s s i n g those 

c l a i m s o t h e r w i s e b a r r e d by § 14 immunity and has a b s o l u t e l y no 

j u r i s d i c t i o n over c l a i m s or a c t i o n s t h a t may be brought i n the 

c o u r t s of t h i s S t a t e . § 41-9-62(b); see a l s o Lee, 234 A l a . a t 
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641, 176 So. a t 479; and Vaughan, 709 So. 2d a t 486. 

A c c o r d i n g l y , we r e v e r s e the judgment of the t r i a l c o u r t 

d i s m i s s i n g W i l k i n s o n ' s c o m p l a i n t a g a i n s t the Board, and we 

remand the cause f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and Moore, J . , concur. 

P i t t m a n and Bryan, J J . , d i s s e n t , w i t h o u t w r i t i n g s . 
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