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BRYAN, Judge. 

Brandy Lee Thurman ("the mother") appeals from a judgment 

e n t e r e d by the Dale C i r c u i t C ourt ("the t r i a l c o u r t " ) i n s o f a r 

as i t d e n i e d her p e t i t i o n f o r r e l i e f from a judgment and 

r e f u s e d t o h o l d James Ron a l d Thurman, J r . ("the f a t h e r " ) , i n 
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contempt. 

Background and P r o c e d u r a l H i s t o r y 

The r e c o r d i n d i c a t e s t h a t the t r i a l c o u r t e n t e r e d a 

judgment d i v o r c i n g the p a r t i e s on September 5, 2008. The 

d i v o r c e judgment i n c o r p o r a t e d an agreement e n t e r e d i n t o by the 

p a r t i e s i n J u l y 2008 r e g a r d i n g , among o t h e r t h i n g s , the 

d i v i s i o n of t h e i r m a r i t a l p r o p e r t y and cus t o d y of the t h r e e 

c h i l d r e n born d u r i n g the m a r r i a g e . Pursuant t o the agreement, 

the p a r t i e s m a i n t a i n e d j o i n t l e g a l c u s t o d y of the c h i l d r e n and 

the mother was awarded p r i m a r y p h y s i c a l c u s t o d y of the 

c h i l d r e n , s u b j e c t t o the f a t h e r ' s v i s i t a t i o n r i g h t s . 

On November 7, 2008, the f a t h e r f i l e d a motion p u r s u a n t 

t o Rule 6 0 ( b ) , A l a . R. C i v . P., r e q u e s t i n g r e l i e f from the 

c u s t o d i a l p r o v i s i o n s of the d i v o r c e judgment. The p a r t i e s 

s u b s e q u e n t l y e n t e r e d i n t o an agreement on November 24, 2008, 

which was r a t i f i e d by the t r i a l c o u r t on or about December 1, 

2008, t h a t awarded the f a t h e r p r i m a r y p h y s i c a l c u s t o d y of the 

p a r t i e s ' two o l d e s t c h i l d r e n , T.T. and J.T. The mother 

m a i n t a i n e d p r i m a r y p h y s i c a l c u s t o d y of the p a r t i e s ' youngest 

c h i l d , M.T. 

On August 24, 2009, the mother f i l e d a p e t i t i o n f o r a 
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r u l e n i s i and a p e t i t i o n t o modify cu s t o d y . The mother 

r e q u e s t e d , among o t h e r t h i n g s , t h a t the t r i a l c o u r t h o l d the 

f a t h e r i n contempt f o r f a i l u r e t o a b i d e by the v i s i t a t i o n 

p r o v i s i o n s i n the d i v o r c e judgment and t h a t the t r i a l c o u r t 

award her the c a r e , c u s t o d y , and c o n t r o l of a l l the c h i l d r e n . 

The mother a l l e g e d t h a t the f a t h e r ' s November 2008 Rule 60(b) 

motion had c o n t a i n e d f a l s e a l l e g a t i o n s and t h a t the f a t h e r had 

c o e r c e d the mother i n t o s i g n i n g the c u s t o d y - m o d i f i c a t i o n 

agreement t h a t was r a t i f i e d by the t r i a l c o u r t on December 1, 

2008. The f a t h e r s u b s e q u e n t l y f i l e d an answer and a 

c o u n t e r c l a i m s e e k i n g a m o d i f i c a t i o n of the December 2008 

judgment so t h a t he was awarded s o l e p h y s i c a l c u s t o d y of M.T. 

On September 25, 2009, the mother f i l e d a motion f o r 

immediate r e t u r n of p e r s o n a l p r o p e r t y . The mother a l l e g e d 

t h a t the f a t h e r had r e f u s e d t o a l l o w her t o r e t r i e v e a l l the 

p e r s o n a l p r o p e r t y t h a t she had been awarded p u r s u a n t t o t h e i r 

d i v o r c e judgment. The t r i a l c o u r t s u b s e q u e n t l y e n t e r e d an 

or d e r s t a t i n g the mother s h o u l d make an e f f o r t t o r e s o l v e the 

i s s u e b e f o r e t r i a l but t h a t i t would address the i s s u e of the 

f a t h e r ' s a l l e g e d contempt a t t r i a l i f the i s s u e was not 

r e s o l v e d b e f o r e t h a t t i m e . The f a t h e r s u b s e q u e n t l y f i l e d an 
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amended c o u n t e r c l a i m a l l e g i n g t h a t the mother was i n contempt 

of the d i v o r c e judgment because she had f a i l e d t o r e f i n a n c e 

her v e h i c l e as o r d e r e d i n the d i v o r c e judgment and because she 

had r e l o c a t e d w i t h M.T., the p a r t i e s ' youngest c h i l d , o u t s i d e 

Dothan w i t h o u t h i s p r i o r w r i t t e n consent, as r e q u i r e d by the 

d i v o r c e judgment. 

The t r i a l c o u r t conducted an ore tenus p r o c e e d i n g on 

December 21, 2009, and F e b r u a r y 17, 2010, and i t p u r p o r t e d t o 

e n t e r a f i n a l judgment on March 5, 2010. The t r i a l c o u r t 

d e n i e d the mother's c u s t o d y - m o d i f i c a t i o n p e t i t i o n , but i t 

g r a n t e d the f a t h e r ' s c o u n t e r c l a i m s e e k i n g m o d i f i c a t i o n of 

c u s t o d y - m o d i f i c a t i o n . The t r i a l c o u r t a l s o d e n i e d the 

f a t h e r ' s r e q u e s t t o h o l d the mother i n contempt and i t d e n i e d 

an a s p e c t of the mother's p e t i t i o n t o modify t h a t i t c o n s t r u e d 

as a r e q u e s t f o r r e l i e f p u r s u a n t t o Rule 6 0 ( b ) , A l a . R. C i v . 

P.1 However, t h a t judgment d i d not d i s p o s e of the mother's 

1The t r i a l c o u r t t r e a t e d the mother's August 2009 p e t i t i o n 
t o modify, i n s o f a r as i t a s s e r t e d t h a t the f a t h e r ' s Rule 60(b) 
motion had c o n t a i n e d f a l s e a l l e g a t i o n s and t h a t the f a t h e r had 
c o e r c e d her i n t o s i g n i n g the c u s t o d y - m o d i f i c a t i o n agreement, 
as a Rule 60(b) motion because i t a l l e g e d grounds t h a t c o u l d 
have f a l l e n w i t h i n the parameters of a Rule 60(b) motion f o r 
r e l i e f from a judgment. See Jones v. Regions Bank, 25 So. 3d 
427, 441 n. 9 ( A l a . 2009) ( c i t i n g Ex p a r t e Lang, 500 So. 2d 3 
( A l a . 1986); and Campbell v. Campbell, 718 So. 2d 76 ( A l a . 
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p e t i t i o n s t o h o l d the f a t h e r i n contempt. 2 On October 18, 

2010, the t r i a l c o u r t e n t e r e d an o r d e r f i n d i n g t h a t the f a t h e r 

was not i n contempt of the d i v o r c e judgment. Without f i l i n g 

a postjudgment motion, the mother t i m e l y appealed. 

I s s u e s 

On a p p e a l , the mother contends t h a t the t r i a l c o u r t e r r e d 

by f a i l i n g t o g r a n t her r e q u e s t f o r r e l i e f p u r s u a n t t o Rule 

6 0 ( b ) ( 6 ) , A l a . R. C i v . P., and t h a t the t r i a l c o u r t e r r e d by 

f a i l i n g t o use i t s contempt powers t o compel the f a t h e r t o 

r e t u r n the p e r s o n a l p r o p e r t y t h a t she was awarded i n the 

d i v o r c e judgment. 

F a c t s 

A t the time of t r i a l i n December 2009, T.T. was seven 

y e a r s o l d , J.T. was f i v e y e a r s o l d , and M.T. was t h r e e y e a r s 

C i v . App. 1998)) ("It i s w e l l s e t t l e d t h a t the substance of a 
motion, not i t s nomenclature, i s c o n t r o l l i n g ; the r e l i e f 
sought i n a motion determines how the motion i s t r e a t e d . " ) . 

2The mother appealed from the March 2010 o r d e r , b u t , on 
September 27, 2010, t h i s c o u r t d i s m i s s e d the mother's a p p e a l 
based on the p a r t i e s ' j o i n t motion t o d i s m i s s the a p p e a l 
because i t was taken from a n o n f i n a l judgment. See Decker v.  
Decker, 984 So. 2d 1216, 1220 ( A l a . C i v . App. 2007) ("[D]uring 
a p o s t d i v o r c e p r o c e e d i n g , [ i f ] the t r i a l c o u r t f a i l s t o r u l e 
on e v e r y pending contempt motion, i t s f a i l u r e t o do so does 
a f f e c t the f i n a l i t y of the d i v o r c e judgment."). 
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o l d . 

The mother s t a t e d t h a t , a t the time the f a t h e r f i l e d h i s 

Rule 60(b) motion i n November 2008, she was l i v i n g w i t h her 

mother and s t e p f a t h e r and l i v i n g o f f of o n l y the $1,029.49 

t h a t the f a t h e r p a i d her i n c h i l d s u p p o r t each month. She had 

s t a r t e d an embroidery b u s i n e s s a f t e r the p a r t i e s d i v o r c e d , but 

the r e c o r d i n d i c a t e s t h a t mother earned o n l y $10,000 a y e a r 

through t h a t b u s i n e s s . At the time of the December 2009 

h e a r i n g , the mother had c l o s e d her b u s i n e s s . She a l l e g e d t h a t 

the f a t h e r would not h e l p her pay f o r day c a r e f o r the 

c h i l d r e n , and she s t a t e d t h a t she had asked the f a t h e r f o r 

a d d i t i o n a l funds t o a s s i s t w i t h s c h o o l s u p p l i e s and c l o t h i n g 

f o r the c h i l d r e n i n 2008, but the f a t h e r had r e f u s e d . 

The mother s t a t e d t h a t the f a t h e r d i d not pay her c h i l d 

s u p p o r t i n November 2008, which a f f e c t e d her a b i l i t y t o o b t a i n 

l e g a l c o u n s e l t o defend h i s November 2008 Rule 60(b) motion. 

The mother a l s o s t a t e d t h a t the f a t h e r had asked her t o r e f u n d 

some of h i s c h i l d - s u p p o r t payment from October 2008 because 

T.T. and J.T., around mid-September 2008, had begun spending 

the n i g h t a t the f a t h e r ' s house on weeknights so t h a t t h e y 

c o u l d c a t c h a bus t o s c h o o l from the f a t h e r ' s house. The 
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mother s t a t e d t h a t the p a r t i e s had e n t e r e d i n t o t h i s 

arrangement t o save money on g a s o l i n e . 

The f a t h e r p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t he had p a i d 

c h i l d s u p p o r t t o the mother i n September, October, and 

November 2008, e i t h e r on the f i r s t of the month or a few days 

b e f o r e the f i r s t of the month. The f a t h e r t e s t i f i e d t h a t , 

b e g i n n i n g near the end of J u l y 2008, the c h i l d r e n had s t a y e d 

a t h i s home almost e v e r y n i g h t but t h a t he had s t i l l p a i d the 

mother the c h i l d - s u p p o r t payments t h a t he was r e q u i r e d t o make 

pu r s u a n t t o the d i v o r c e judgment. 

A c c o r d i n g t o the mother, a f t e r the p a r t i e s d i v o r c e d but 

b e f o r e she s i g n e d the c u s t o d y - m o d i f i c a t i o n agreement i n 

November 2008, the f a t h e r had t h r e a t e n e d t o take the c h i l d r e n 

away from her i f she d i d not agree t o r e u n i t e t h e i r f a m i l y . 

The mother s t a t e d t h a t , on October 31, 2008, the f a t h e r 

punched the windows of her v e h i c l e and s a i d v u l g a r t h i n g s when 

he saw t h a t the mother had brought her b o y f r i e n d , K e v i n , t o a 

v i s i t a t i o n exchange. The mother m a r r i e d K e v i n i n September 

2009, and the mother s t a t e d t h a t the f a t h e r had t h r e a t e n e d 

K e v i n by t e l l i n g him t h a t he would ensure t h a t K e v i n would not 

succeed i n h i s c a r e e r . 
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A p p a r e n t l y , the f a t h e r and K e v i n were f r i e n d s and worked 

t o g e t h e r a t F o r t Rucker, an Army base near Dothan, b e f o r e the 

p a r t i e s d i v o r c e d . The f a t h e r a d m i t t e d t h a t he had shouted a t 

K e v i n and t h a t he had h i t the mother's v e h i c l e w i t h h i s hands 

on t h a t o c c a s i o n on October 31, 2008, but he s t a t e d t h a t he 

had j u s t been t o l d t h a t the mother and K e v i n had had an a f f a i r 

b e f o r e the p a r t i e s d i v o r c e d and t h a t he had asked the mother 

not t o b r i n g K e v i n t o v i s i t a t i o n exchanges. 

The mother produced s e v e r a l w i t n e s s e s t o p r e s e n t e v i d e n c e 

i n d i c a t i n g t h a t some of the a l l e g a t i o n s made by the f a t h e r i n 

h i s November 2008 Rule 60(b) motion were f a l s e . However, the 

f a t h e r s t a t e d t h a t he d i d not put any a l l e g a t i o n i n h i s 

November 2008 Rule 60(b) motion t h a t was f a l s e . The f a t h e r 

t e s t i f i e d t h a t he and the mother d i s c u s s e d h i s R u l e 60(b) 

motion a f t e r i t was f i l e d , and the f a t h e r a l l e g e d t h a t the 

c u s t o d y - m o d i f i c a t i o n agreement was the mother's i d e a . The 

f a t h e r s t a t e d t h a t he was p r e s e n t w i t h the mother a t h i s 

a t t o r n e y ' s o f f i c e when the mother s i g n e d the c u s t o d y -

m o d i f i c a t i o n agreement, t h a t h i s a t t o r n e y went over the 

agreement i n d e t a i l w i t h the mother, t h a t h i s a t t o r n e y had 

p o i n t e d a t him and asked the mother i f the f a t h e r had c o e r c e d 
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her i n t o r e a c h i n g an agreement, and t h a t the mother had s t a t e d 

t h a t she had not been c o e r c e d . A c c o r d i n g t o the f a t h e r , h i s 

a t t o r n e y e x p l a i n e d t o the mother the consequences o f s i g n i n g 

the c u s t o d y - m o d i f i c a t i o n agreement and the mother s t a t e d t h a t 

she u n d e r s t o o d the consequences o f s i g n i n g the agreement. The 

f a t h e r s t a t e d t h a t the mother never complained about not 

h a v i n g an a t t o r n e y . 

The mother s t a t e d t h a t , when she s i g n e d the c u s t o d y -

m o d i f i c a t i o n agreement i n November 2008, she u n d e r s t o o d the 

l e g a l e f f e c t o f her s i g n a t u r e , and she a d m i t t e d t h a t the 

f a t h e r ' s a t t o r n e y had asked her i f anyone had c o e r c e d her i n t o 

s i g n i n g the c u s t o d y - m o d i f i c a t i o n agreement. However, she 

d e n i e d s t a t i n g t h a t the f a t h e r had not c o e r c e d h e r , and she 

s t a t e d t h a t she had t o l d the f a t h e r ' s a t t o r n e y t h a t she had no 

o t h e r c h o i c e but t o s i g n the c u s t o d y - m o d i f i c a t i o n agreement. 

The mother a l s o a d m i t t e d t h a t she u n d e r s t o o d t h a t by s i g n i n g 

the c u s t o d y - m o d i f i c a t i o n agreement she was g i v i n g up the r i g h t 

t o c h a l l e n g e the a l l e g e d l y f a l s e a l l e g a t i o n s made i n the 

f a t h e r ' s November 2008 Rule 60(b) motion. 

The mother s t a t e d t h a t she had been awarded a t r a m p o l i n e , 

a swing s e t , and the c h i l d r e n ' s t e l e v i s i o n s , b e d s , c l o t h i n g , 
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and t o y s i n the d i v o r c e judgment but t h a t the f a t h e r had not 

a l l o w e d the mother t o r e t r i e v e those items from the former 

m a r i t a l r e s i d e n c e , where the f a t h e r l i v e d . The f a t h e r 

p r e s e n t e d documentary e v i d e n c e of a l e t t e r sent v i a f a c s i m i l e 

t r a n s m i s s i o n from h i s a t t o r n e y t o the mother's a t t o r n e y on 

September 1 1 , 2009, a p p r o x i m a t e l y t h r e e months b e f o r e the 

f i r s t ore tenus h e a r i n g i n t h i s m a t t e r , i n d i c a t i n g t h a t the 

f a t h e r had t r i e d t o r e t u r n the b e l o n g i n g s the mother r e q u e s t e d 

on two p r i o r o c c a s i o n s . The l e t t e r f u r t h e r s t a t e d t h a t the 

mother c o u l d come t o the f a t h e r ' s home t o r e t r i e v e the items 

on September 19 or 26, 2009. The mother t e s t i f i e d t h a t her 

a t t o r n e y ' s s e c r e t a r y f a i l e d t o i n f o r m her t h a t she needed t o 

c o n f i r m the s c h e d u l e d p i c k - u p time w i t h the f a t h e r , and she 

a d m i t t e d t h a t i t was not the f a t h e r ' s f a u l t t h a t she d i d not 

get her p r o p e r t y back. However, she a l s o a l l e g e d t h a t the 

l e t t e r o n l y r e f e r e n c e d her daughter's p r o p e r t y and not a l l the 

p r o p e r t y awarded t o her i n the d i v o r c e judgment. 3 

The f a t h e r s t a t e d t h a t he had attempted t o s e t up a time 

f o r the mother t o r e t r i e v e the c h i l d r e n ' s b e l o n g i n g s but t h a t 

3The mother had c u s t o d y of her d a u g h t e r , who i s not the 
b i o l o g i c a l or adopted c h i l d of the f a t h e r . 
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the mother had f a i l e d t o r e t r i e v e them. The f a t h e r a l s o 

s t a t e d t h a t , a f t e r the p a r t i e s had s i g n e d the c u s t o d y -

m o d i f i c a t i o n agreement, the mother s t a t e d t h a t she d i d not 

want the t r a m p o l i n e or the swing s e t because the f a t h e r had 

c u s t o d y of the p a r t i e s ' o l d e r c h i l d r e n . 

D i s c u s s i o n 

I n i t i a l l y , we note t h a t the mother does not c o n t e n d on 

a p p e a l t h a t the t r i a l c o u r t s h o u l d have g r a n t e d her r e l i e f 

from the December 2008 judgment on the grounds t h a t i t was 

o b t a i n e d by the f a t h e r ' s a l l e g e d l y f r a u d u l e n t a l l e g a t i o n s . See 

Rule 6 0 ( b ) ( 3 ) , A l a . R. C i v . P. The mother argues o n l y t h a t 

the t r i a l c o u r t e r r e d by d e n y ing her r e q u e s t f o r r e l i e f from 

the December 2008 c u s t o d y - m o d i f i c a t i o n judgment under Rule 

6 0 ( b ) ( 6 ) . Rule 60(b) p r o v i d e s , i n p e r t i n e n t p a r t : 

"On motion and upon such terms as are j u s t , the 
c o u r t may r e l i e v e a p a r t y or a p a r t y ' s l e g a l 
r e p r e s e n t a t i v e from a f i n a l judgment, o r d e r , or 
p r o c e e d i n g f o r the f o l l o w i n g reasons:(1) m i s t a k e , 
i n a d v e r t e n c e , s u r p r i s e , or e x c u s a b l e n e g l e c t ; (2) 
newly d i s c o v e r e d e v i d e n c e which by due d i l i g e n c e 
c o u l d not have been d i s c o v e r e d i n time t o move f o r 
a new t r i a l under Rule 5 9 ( b ) ; (3) f r a u d (whether 
h e r e t o f o r e denominated i n t r i n s i c or e x t r i n s i c ) , 
m i s r e p r e s e n t a t i o n , or o t h e r misconduct of an adverse 
p a r t y ; (4) the judgment i s v o i d ; (5) the judgment 
has been s a t i s f i e d , r e l e a s e d , or d i s c h a r g e d , or a 
p r i o r judgment upon which i t i s based has been 
r e v e r s e d or o t h e r w i s e v a c a t e d , or i t i s no l o n g e r 
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e q u i t a b l e t h a t the judgment s h o u l d have p r o s p e c t i v e 
a p p l i c a t i o n ; or (6) any o t h e r reason j u s t i f y i n g 
r e l i e f from the o p e r a t i o n of the judgment. The 
motion s h a l l be made w i t h i n a r e a s o n a b l e t i m e , and 
f o r reasons ( 1 ) , ( 2 ) , and (3) not more than f o u r (4) 
months a f t e r the judgment, o r d e r , or p r o c e e d i n g was 
e n t e r e d or t a k e n . " 4 

Our supreme c o u r t has h e l d t h a t " ' " [ r ] e l i e f under Rule 

60(b)(6) i s r e s e r v e d f o r e x t r a o r d i n a r y c i r c u m s t a n c e s , and i s 

a v a i l a b l e o n l y i n ca s e s of extreme h a r d s h i p or i n j u s t i c e . " ' " 

Ex p a r t e H i c k s , [Ms. 1100136, January 14, 2011] So. 3d 

, ( A l a . 2011) ( q u o t i n g Chambers County Comm'rs v. 

Walker, 459 So. 2d 861, 866 ( A l a . 1984), q u o t i n g i n t u r n 

Douglass v. C a p i t a l C i t y Church of Nazarene, 443 So. 2d 917, 

920 ( A l a . 1983)). Furthermore, 

" [ t ] h e d e c i s i o n t o g r a n t or deny a Rule 60(b) (6) 
motion i s w i t h i n the d i s c r e t i o n of the t r i a l judge. 
Ex p a r t e Wal-Mart S t o r e s , I n c . , 725 So. 2d 279, 283 
(A l a . 1998). The o n l y i s s u e we c o n s i d e r on an ap p e a l 
from the d e n i a l of a Rule 60(b) motion i s whether, 
by d e n y i n g the motion, the t r i a l c o u r t abused i t s 
d i s c r e t i o n . I d . T h e r e f o r e , an appeal from the d e n i a l 
of a Rule 60(b)(6) motion 'does not p r e s e n t f o r 
re v i e w the c o r r e c t n e s s of the judgment t h a t the 
movant seeks t o s e t a s i d e , but p r e s e n t s f o r r e v i e w 

4Because the mother i s r e l y i n g on Rule 60(b)(6) f o r r e l i e f 
from the December 2008 judgment, the mother's August 2009 Rule 
60(b) motion i s not s u b j e c t t o the four-month time l i m i t a t i o n 
s e t f o r t h i n Rule 6 0 ( b ) . For purposes of t h i s a p p e a l , we w i l l 
assume, w i t h o u t d e c i d i n g , t h a t the mother's Rule 60(b) motion 
was f i l e d w i t h i n a r e a s o n a b l e t i m e . 
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o n l y the c o r r e c t n e s s of the o r d e r from which the 
ap p e a l i s t a k e n . ' S a t t e r f i e l d v. Winston Indus., 
I n c . , 553 So. 2d 61, 63 ( A l a . 1989). 

"Rule 60(b)(6) i s an extreme remedy and r e l i e f 
under Rule 60(b)(6) w i l l be g r a n t e d o n l y ' i n unique 
s i t u a t i o n s where a p a r t y can show e x c e p t i o n a l 
c i r c u m s t a n c e s s u f f i c i e n t t o e n t i t l e him t o r e l i e f . ' 
N o w l i n v. D r u i d C i t y Hosp. Bd., 475 So. 2d 469, 471 
( A l a . 1985). The purpose of Rule 60(b)(6) i s not t o 
r e l i e v e a p a r t y from a f r e e and d e l i b e r a t e c h o i c e 
the p a r t y has p r e v i o u s l y made. C i t y of Daphne v.  
C a f f e y , 410 So. 2d 8, 10 ( A l a . 1981)." 

Wood v. Wade, 853 So. 2d 909, 912-13 ( A l a . 2002) . 

" I n a d d i t i o n , under Rule 6 0 ( b ) ( 6 ) , r e l i e f i s 
g r a n t e d o n l y i n those e x t r a o r d i n a r y and c o m p e l l i n g 
c i r c u m s t a n c e s when the p a r t y can show the c o u r t 
s u f f i c i e n t e q u i t a b l e grounds t o e n t i t l e him t o 
r e l i e f , but r e l i e f s h o u l d not be g r a n t e d t o a p a r t y 
who has f a i l e d t o do e v e r y t h i n g r e a s o n a b l y w i t h i n 
h i s power t o a c h i e v e a f a v o r a b l e r e s u l t b e f o r e the 
judgment becomes f i n a l ; o t h e r w i s e , a motion f o r such 
r e l i e f from a f i n a l judgment would l i k e l y become a 
mere s u b s t i t u t e f o r appea l and would s u b v e r t the 
p r i n c i p l e of f i n a l i t y of judgments." 

P a t t e r s o n v. Hays, 623 So. 2d 1142, 1145 ( A l a . 1993). 

A l s o , "where t h e r e are d i s p u t e d i s s u e s of f a c t t o be 

r e s o l v e d and the t r i a l c o u r t has r e c e i v e d ore tenus e v i d e n c e , 

the ore tenus r u l e i s a p p l i c a b l e t o our r e v i e w of a r u l i n g on 

a Rule 60(b) (6) motion." Ex p a r t e A & B Transp., I n c . , 8 So. 

3d 924, 932 ( A l a . 2007) ( c i t i n g Shipe v. Sh i p e , 477 So. 2d 

430, 432 ( A l a . C i v . App. 1985)). "'[W]hen a t r i a l c o u r t hears 
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ore tenus t e s t i m o n y , i t s f i n d i n g s on d i s p u t e d f a c t s are 

presumed c o r r e c t and i t s judgment based on those f i n d i n g s w i l l 

not be r e v e r s e d u n l e s s the judgment i s p a l p a b l y erroneous or 

m a n i f e s t l y u n j u s t . ' " F a d a l l a v. F a d a l l a , 929 So. 2d 429, 433 

( A l a . 2005) ( q u o t i n g P h i l p o t v. S t a t e , 843 So. 2d 122, 125 

( A l a . 2 0 02)). Furthermore, when a judgment f a i l s t o i n c l u d e 

s p e c i f i c f i n d i n g s of f a c t , " a p p e l l a t e c o u r t s w i l l assume t h a t 

the t r i a l c o u r t made those f i n d i n g s n e c e s s a r y t o s u p p o r t i t s 

judgment, u n l e s s such f i n d i n g s would be c l e a r l y e r r o n e o u s . " Ex 

p a r t e Bryowsky, 676 So. 2d 1322, 1324 ( A l a . 1996). 

A f t e r a r e v i e w of the r e c o r d , and c o n s i d e r i n g the 

mother's arguments on a p p e a l , we cannot conclude t h a t the 

t r i a l c o u r t exceeded i t s d i s c r e t i o n i n d e n y ing the mother's 

Rule 60(b)(6) motion f o r r e l i e f from the December 2008 

c u s t o d y - m o d i f i c a t i o n judgment on the b a s i s t h a t she was 

c o e r c e d i n t o s i g n i n g the u n d e r l y i n g c u s t o d y - m o d i f i c a t i o n 

agreement. A l t h o u g h the mother p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t she d i d not have the f i n a n c i a l means t o o b t a i n an 

a t t o r n e y t o defend the f a t h e r ' s Rule 60(b) motion and t h a t the 

f a t h e r had t h r e a t e n e d her and K e v i n i n the p e r i o d l e a d i n g up 

t o the f i l i n g of h i s November 2008 Rule 60(b) motion, the 
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t r i a l c o u r t c o u l d have c o n c l u d e d t h a t the mother d i d not 

p r e s e n t e v i d e n c e of e x t r a o r d i n a r y or c o m p e l l i n g c i r c u m s t a n c e s 

s u f f i c i e n t t o g r a n t her Rule 60(b)(6) motion f o r r e l i e f from 

the December 2008 c u s t o d y - m o d i f i c a t i o n judgment. The f a t h e r 

t e s t i f i e d t h a t the mother had f r e e l y s i g n e d the c u s t o d y -

m o d i f i c a t i o n agreement and t h a t she had s p e c i f i c a l l y t o l d h i s 

a t t o r n e y t h a t the f a t h e r had not c o e r c e d her i n t o s i g n i n g the 

agreement. A c c o r d i n g l y , we a f f i r m t h a t a s p e c t of the t r i a l 

c o u r t ' s judgment denying the mother's Rule 60(b)(6) motion f o r 

r e l i e f from the December 2008 c u s t o d y - m o d i f i c a t i o n judgment. 

The mother a l s o argues t h a t the t r i a l c o u r t e r r e d by 

f a i l i n g t o use i t s contempt power t o compel the f a t h e r t o 

r e t u r n the p e r s o n a l p r o p e r t y t h a t was awarded t o the mother i n 

the p a r t i e s ' d i v o r c e judgment. 

" ' C i v i l contempt' i s d e f i n e d as a ' w i l l f u l , 
c o n t i n u i n g f a i l u r e or r e f u s a l of any p e r s o n t o 
comply w i t h a c o u r t ' s l a w f u l w r i t , subpoena, 
p r o c e s s , o r d e r , r u l e , or command t h a t by i t s n a t u r e 
i s s t i l l c a p able of b e i n g c o m p l i e d w i t h . ' Rule 
7 0 A ( a ) ( 2 ) ( D ) , A l a . R. C i v . P. The d e t e r m i n a t i o n of 
whether a p a r t y i s i n contempt i s w i t h i n the sound 
d i s c r e t i o n o f the t r i a l c o u r t , and t h a t 
d e t e r m i n a t i o n w i l l not be r e v e r s e d absent a showing 
t h a t the c o u r t exceeded the l i m i t s of i t s 
d i s c r e t i o n . S t ack v. S t a c k , 646 So. 2d 51 ( A l a . C i v . 
App. 19 94). 
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"... '... In r e v i e w i n g a case a l l e g i n g contempt, 
our r e v i e w of the r e c o r d i s l i m i t e d s o l e l y t o 
d e t e r m i n i n g i f t h e r e i s su p p o r t f o r the t r i a l 
c o u r t ' s o r d e r . ' Grant v. Grant, 849 So. 2d 186, 188 
( A l a . C i v . App. 2 002)." 

Routzong v. Baker, 20 So. 3d 802, 810 ( A l a . C i v . App. 2009). 

The t r i a l c o u r t h e a r d e v i d e n c e i n d i c a t i n g t h a t the f a t h e r 

had attempted, on more than one o c c a s i o n , t o arrange f o r the 

mother t o come t o h i s home t o r e t r i e v e her p e r s o n a l p r o p e r t y . 

Because the r e c o r d c o n t a i n s e v i d e n c e s u p p o r t i n g the t r i a l 

c o u r t ' s d e t e r m i n a t i o n t h a t the f a t h e r had not w i l l f u l l y f a i l e d 

or r e f u s e d t o comply w i t h the d i v o r c e judgment, we h o l d t h a t 

the t r i a l c o u r t d i d not exceed i t s d i s c r e t i o n by c o n c l u d i n g 

t h a t the f a t h e r was not i n contempt. 

The mother f u r t h e r contends t h a t the t r i a l c o u r t s h o u l d 

have e n t e r e d an o r d e r c o m p e l l i n g the f a t h e r t o a l l o w her t o 

r e t r i e v e her p e r s o n a l p r o p e r t y and t h a t , by f a i l i n g t o compel 

the f a t h e r t o a l l o w her t o r e t r i e v e the p e r s o n a l p r o p e r t y , the 

t r i a l c o u r t i m p e r m i s s i b l y m o d i f i e d the p r o p e r t y - d i v i s i o n 

p r o v i s i o n s o f the d i v o r c e judgment. We d i s a g r e e t h a t the 

t r i a l c o u r t ' s judgment has m o d i f i e d any p a r t of the p r o p e r t y -

d i v i s i o n p r o v i s i o n s of the d i v o r c e judgment. See Rhyne v.  

Rhyne, 564 So. 2d 966, 967 ( A l a . C i v . App. 1989) ( h o l d i n g t h a t 
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the apparent d e n i a l of the husband's r e q u e s t f o r an o r d e r 

c o m p e l l i n g the w i f e t o d e l i v e r t o him the p e r s o n a l p r o p e r t y he 

had been awarded i n t h e i r d i v o r c e judgment d i d not c o n s t i t u t e 

a m o d i f i c a t i o n of the o r i g i n a l d i v o r c e judgment). The r e c o r d 

i n d i c a t e s t h a t s e v e r a l attempts were made t o a l l o w the mother 

to r e t r i e v e the p e r s o n a l p r o p e r t y t h a t she had been awarded 

p u r s u a n t t o the d i v o r c e judgment but t h a t , n e v e r t h e l e s s , the 

mother a p p a r e n t l y never o b t a i n e d p h y s i c a l p o s s e s s i o n of each 

p i e c e of p r o p e r t y t h a t she was awarded i n the d i v o r c e 

judgment. A c c o r d i n g l y , we w i l l not h o l d t h a t the t r i a l c o u r t 

committed e r r o r f o r f a i l i n g t o e n t e r an o r d e r c o m p e l l i n g the 

f a t h e r t o make t h a t p r o p e r t y a v a i l a b l e t o the mother when the 

e v i d e n c e i n d i c a t e d t h a t he had attempted t o do so. However, 

such a c o n c l u s i o n does not a l t e r the f a c t t h a t the mother i s 

e n t i t l e d t o r e c e i v e the p r o p e r t y t h a t she was awarded i n the 

p a r t i e s ' d i v o r c e judgment. See, g e n e r a l l y , Dunn v. Dunn, 12 

So. 3d 704, 709 ( A l a . C i v . App. 2008) ("A t r i a l c o u r t l o s e s 

j u r i s d i c t i o n t o modify a p r o p e r t y d i v i s i o n i n a d i v o r c e 

judgment 30 days a f t e r the e n t r y of the judgment."). 

C o n c l u s i o n 

The judgment of the t r i a l c o u r t i s due t o be a f f i r m e d . 
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The f a t h e r ' s r e q u e s t f o r an a t t o r n e y ' s fee on appea l i s 

g r a n t e d i n the amount of $1,500. 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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