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v. 

S.B. 

Appeal from Jefferson Juvenile Court, Bessemer Division 
(JU-09-700682) 

MOORE, Judge. 

M.A.J. ("the f a t h e r " ) a p p e a l s f r o m a judgment o f t h e 

Bessemer D i v i s i o n o f t h e J e f f e r s o n J u v e n i l e C o u r t ("the 

j u v e n i l e c o u r t " ) d e n y i n g h i s p e t i t i o n t o m o d i f y c u s t o d y o f h i s 

c h i l d , J.P. ("the c h i l d " ) . We r e v e r s e . 
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P r o c e d u r a l H i s t o r y 

The c h i l d was p r e v i o u s l y t h e s u b j e c t o f a 2006 d e p e n d e n c y 

a c t i o n i n t h e j u v e n i l e c o u r t t h a t was b r o u g h t by S.B., t h e 

c h i l d ' s m a t e r n a l g r a n d m o t h e r ("the m a t e r n a l g r a n d m o t h e r " ) . 

That a c t i o n u l t i m a t e l y r e s u l t e d i n a November 2 8 , 2 0 0 7 , 

judgment f i n d i n g t h e c h i l d d e p e n d e n t and o r d e r i n g t h a t c u s t o d y 

of t h e c h i l d w o u l d be " s h a r e d " by t h e f a t h e r and t h e m a t e r n a l 

g r a n d m o t h e r and t h a t t h e y w o u l d " s h a r e t i m e s o f p h y s i c a l 

c u s t o d y . " 1 

On A u g u s t 1 3 , 2 0 0 9 , t h e f a t h e r f i l e d a p e t i t i o n t o m o d i f y 

t h e November 2 8 , 2 0 0 7 , j u d g m e n t , w h i c h t h e f a t h e r amended on 

June 1 8 , 2010. A f t e r t h e m a t e r n a l g r a n d m o t h e r f i l e d an answer 

t o t h e amended p e t i t i o n , t h e j u v e n i l e c o u r t c o n d u c t e d a t r i a l 

on t h e m e r i t s . On September 5, 2010, t h e j u v e n i l e c o u r t 

e n t e r e d a judgment c o n c l u d i n g t h a t t h e f a t h e r had f a i l e d t o 

meet t h e s t a n d a r d f o r m o d i f i c a t i o n s e t o u t i n Ex p a r t e 

1The same judge t h a t p r e s i d e d over the o r i g i n a l dependency 
a c t i o n p r e s i d e d over the f a t h e r ' s p e t i t i o n f o r m o d i f i c a t i o n . 
D u r i n g the t r i a l , the j u v e n i l e - c o u r t judge s t a t e d : 

"And i t was the i n t e n t of the C o u r t t h a t when i t 
c l o s e d out whether i t was worded a p p r o p r i a t e l y or 
not t h a t i t was j o i n t c ustody. I t s a i d s h a r e d ... 
custo d y . P h y s i c a l c u s t o d y was noted i n the November 
28, 2007, o r d e r . " 
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McLendon, 455 So. 2d 863 ( A l a . 1 9 8 4 ) , and s t a t e d : "The c a r e , 

c u s t o d y and c o n t r o l o f [ t h e c h i l d ] t o r e m a i n w i t h m a t e r n a l 

g r a n d m o t h e r . " The j u v e n i l e c o u r t awarded t h e f a t h e r 

v i s i t a t i o n as s e t out i n a s c h e d u l e a t t a c h e d t o t h e j u d g m e n t . 

D i s c u s s i o n 

I n i t i a l l y , we agree w i t h the f a t h e r t h a t the j u v e n i l e 

c o u r t e r r e d i n m o d i f y i n g i t s p r i o r judgment t o award the 

m a t e r n a l grandmother s o l e custody of the c h i l d . 2 As the 

f a t h e r c o r r e c t l y p o i n t s out, the m a t e r n a l grandmother d i d not 

f i l e a c o u n t e r c l a i m s e e k i n g s o l e c u s t o d y of the c h i l d or 

o t h e r w i s e p r o p e r l y n o t i f y the f a t h e r t h a t she was s e e k i n g s o l e 

c u s t o d y . The o n l y p l e a d i n g s i n the case s e t out a d i s p u t e as 

t o whether the f a t h e r would g a i n s o l e c u s t o d y of the c h i l d or 

whether the p r i o r j o i n t - c u s t o d y arrangement would remain i n 

p l a c e . The e v i d e n c e adduced a t t r i a l was not such t h a t i t 

2 I n i t s judgment, the j u v e n i l e c o u r t s t a t e d : "The c a r e , 
c u s t o d y and c o n t r o l of [the c h i l d ] t o remain w i t h m a t e r n a l 
grandmother." That language a r g u a b l y e v i n c e s an i n t e n t i o n t o 
m a i n t a i n the p r i o r c u s t o d y arrangement; however, the judgment 
f u r t h e r d e l i n e a t e s the f a t h e r ' s v i s i t a t i o n r i g h t s . Taken as 
a whole, the judgment i n d i c a t e s t h a t the j u v e n i l e c o u r t 
i n t e n d e d t o award the m a t e r n a l grandmother s o l e c u s t o d y of the 
c h i l d , s u b j e c t t o the f a t h e r ' s r i g h t t o v i s i t a t i o n . See § 30-
3-151(5), A l a . Code 1975. A c c o r d i n g l y , we c o n s t r u e the 
judgment as m o d i f y i n g the p r i o r j o i n t - p h y s i c a l - c u s t o d y 
arrangement. 

3 



2100084 

would have c l e a r l y a l e r t e d the f a t h e r t h a t the m a t e r n a l 

grandmother was s e e k i n g a t e r m i n a t i o n of the j o i n t - c u s t o d y 

arrangement and r e q u e s t i n g s o l e c u s t o d y of the c h i l d . See  

McCollum v. Reeves, 521 So. 2d 13, 17 ( A l a . 1987) ("When a 

p a r t y contends t h a t an i s s u e was t r i e d by e x p r e s s or i m p l i e d 

consent and the e v i d e n c e on t h a t i s s u e i s a l s o r e l e v a n t t o the 

i s s u e e x p r e s s l y l i t i g a t e d , t h e r e i s n o t h i n g t o i n d i c a t e t h a t 

a new i s s u e was r a i s e d a t t r i a l , and the p l e a d i n g s are not 

deemed amended under Rule 1 5 ( b ) [ , A l a . R. C i v . P . ] . " ) . 

Because the f a t h e r had no n o t i c e t h a t he c o u l d l o s e j o i n t 

c u s t o d y of the c h i l d i n the m o d i f i c a t i o n p r o c e e d i n g , the 

judgment awarding the m a t e r n a l grandmother s o l e c u s t o d y 

v i o l a t e d h i s due-process r i g h t s . See Thorne v. Thorne, 344 

So. 2d 165, 170-71 ( A l a . C i v . App. 1977). 

The j u v e n i l e c o u r t f u r t h e r e r r e d i n a p p l y i n g the McLendon 

s t a n d a r d i n a d j u d i c a t i n g the p e t i t i o n f i l e d by the f a t h e r t o 

m odify the j o i n t - c u s t o d y arrangement s e t out i n the November 

28, 2007, judgment. 

In R i c h a r d s o n v. Fotheringham, 950 So. 2d 339 ( A l a . C i v . 

App. 2006), t h i s c o u r t s t a t e d : 

"'Because the p a r t i e s had j o i n t c ustody, t h i s 
case i s governed by Ex p a r t e Couch, 521 So. 2d 987 
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( A l a . 1988), which h e l d t h a t the b e s t - i n t e r e s t 
s t a n d a r d a p p l i e s t o the m o d i f i c a t i o n of an e x i s t i n g 
j o i n t - c u s t o d y arrangement.' Nave v. Nave, 942 So. 2d 
372, 376 ( A l a . C i v . App. 2005) . 

"'[W]here a t r i a l c o u r t bases i t s cu s t o d y 
d e t e r m i n a t i o n on an improper c u s t o d y - m o d i f i c a t i o n 
s t a n d a r d , t h a t judgment i s due t o be r e v e r s e d . ' 
Spears v. Wheeler, 877 So. 2d 607, 608 ( A l a . C i v . 
App. 2003). In Ex p a r t e W.T.M., 851 So. 2d 55, 57-58 
( A l a . C i v . App. 2002), the main o p i n i o n s t a t e d : 

"'The r u l e [ e s t a b l i s h e d i n ] Ex p a r t e  
P e r k i n s [ , 646 So. 2d 46 ( A l a . 1994),] i s 
t h a t when the t r i a l c o u r t uses an improper, 
h i g h e r s t a n d a r d t o deny r e l i e f t o a p a r t y 
r e q u e s t i n g a m o d i f i c a t i o n of a p r i o r 
c u s t o d y o r d e r , the a p p e l l a t e c o u r t w i l l not 
r e v i e w the ev i d e n c e under the c o r r e c t lower 
s t a n d a r d and d i r e c t the award of custody. 
I n s t e a d , the a p p e l l a t e [ c o u r t ] r e v e r s e s the 
judgment and remands the cause f o r the 
t r i a l c o u r t t o make a cust o d y 
d e t e r m i n a t i o n , a p p l y i n g the c o r r e c t 
s t a n d a r d . ' 

"Based on the f o r e g o i n g , we f i n d t h a t , i n t h i s 
c u s t o d y - m o d i f i c a t i o n p r o c e e d i n g , the t r i a l c o u r t 
i m p r o p e r l y a p p l i e d the h e a v i e r burden of [Ex p a r t e ]  
McLendon[, 455 So. 2d 863 ( A l a . 1984),] when Couch 
s u p p l i e d the p r o p e r burden of p r o o f . See R e h f e l d v.  
Roth, 885 So. 2d 791, 796 ( A l a . C i v . App. 2004). 
T h e r e f o r e , we r e v e r s e the judgment of the t r i a l 
c o u r t and remand t h i s case f o r p r o c e e d i n g s 
c o n s i s t e n t w i t h t h i s o p i n i o n . " 

950 So. 2d a t 342-43. See a l s o Scarborough v. Scarborough, 54 

So. 3d 929, 938 ( A l a . C i v . App. 2010) ("Because the A p r i l 2007 

custo d y o r d e r was a f i n a l judgment m o d i f y i n g c u s t o d y of the 
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c h i l d so t h a t the p a r t i e s had j o i n t l e g a l and p h y s i c a l 

c u s t o d y , the c u s t o d y - m o d i f i c a t i o n s t a n d a r d t h a t a p p l i e d t o the 

mother's r e q u e s t f o r a r e v i e w of the A p r i l 2007 cus t o d y o r d e r 

was the b e s t - i n t e r e s t - o f - t h e - c h i l d s t a n d a r d . " ) ; and Ex p a r t e  

B l a c k s t o c k , 47 So. 3d 801, 804-05 ( A l a . 2009) ("Where, as i n 

the p r e s e n t case, t h e r e i s a p r i o r judgment awarding j o i n t 

p h y s i c a l c u s t o d y , '"the b e s t i n t e r e s t s of the c h i l d " ' s t a n d a r d 

a p p l i e s i n any subsequent c u s t o d y - m o d i f i c a t i o n p r o c e e d i n g . " ) . 

The m a t e r n a l grandmother argues t h a t , d e s p i t e the f a c t 

t h a t the November 28, 2007, judgment d i d not award her s o l e 

p h y s i c a l c u s t o d y of the c h i l d , the McLendon s t a n d a r d a p p l i e s 

because she a c t u a l l y e x e r c i s e d p r i m a r y p h y s i c a l c u s t o d y and 

the f a t h e r o n l y e x e r c i s e d every-other-weekend v i s i t a t i o n . We 

note, however, t h a t our supreme c o u r t has h e l d t h a t the b e s t -

i n t e r e s t s t a n d a r d a p p l i e s even when a j o i n t c u s t o d i a n a l l o w s 

the c h i l d t o l i v e p r i m a r i l y w i t h the o t h e r j o i n t c u s t o d i a n . 

Ex p a r t e Couch, 521 So. 2d 987, 989-90 ( A l a . 1988) ( h o l d i n g 

t h a t f a t h e r , who had a l l o w e d h i s c h i l d t o l i v e p r i m a r i l y w i t h 

the c h i l d ' s mother, d i d not g i v e up h i s c o u r t - o r d e r e d r i g h t t o 

j o i n t p h y s i c a l custody of the c h i l d and, t h u s , t h a t the b e s t -
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i n t e r e s t s t a n d a r d a p p l i e d t o the mother's c u s t o d y - m o d i f i c a t i o n 

a c t i o n ) . 

The m a t e r n a l grandmother f u r t h e r argues t h a t S k i n n e r v.  

H a r g e t t , 494 So. 2d 652 ( A l a . C i v . App. 1986), and M a r t i n v.  

Payne, 739 So. 2d 510 ( A l a . C i v . App. 1999), s u p p o r t her 

p o s i t i o n t h a t the McLendon s t a n d a r d a p p l i e s . In S k i n n e r , the 

p a r e n t s were awarded j o i n t c u s t o d y of t h e i r c h i l d w i t h the 

mother t o e x e r c i s e c u s t o d y of the c h i l d f o r n i n e months out of 

the year and the f a t h e r t o e x e r c i s e c u s t o d y of the c h i l d f o r 

t h r e e months d u r i n g the summer. Su b s e q u e n t l y , upon the 

mother's p e t i t i o n t o modify, the t r i a l c o u r t awarded the 

mother cus t o d y . On a p p e a l , the f a t h e r argued t h a t the mother 

had f a i l e d t o meet the McLendon s t a n d a r d , and t h i s c o u r t 

a f f i r m e d the t r i a l c o u r t ' s judgment, s t a t i n g : "[W]e cannot say 

t h a t the t r i a l c o u r t e r r e d i n p l a c i n g [the c h i l d ] i n the 

c u s t o d y of her mother." 494 So. 2d a t 653. We note, however, 

t h a t i n R e h f e l d v. Roth, 885 So. 2d 791, 795 ( A l a . C i v . App. 

2004), t h i s c o u r t , i n d i s c u s s i n g t h i s c o u r t ' s h o l d i n g i n 

S k i n n e r , noted: " [ I ] t i s c l e a r t h a t the t r i a l c o u r t i n 

S k i n n e r need not have a p p l i e d the McLendon s t a n d a r d t o the 

mother's m o d i f i c a t i o n p e t i t i o n ; however, any e r r o r i n d o i n g so 
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was harmless e r r o r because the mother n e c e s s a r i l y met the 

'best i n t e r e s t s ' s t a n d a r d . " Thus, the m a t e r n a l grandmother's 

r e l i a n c e on S k i n n e r i s m i s p l a c e d . I n M a r t i n , t h i s c o u r t 

r e v e r s e d a judgment because of the t r i a l c o u r t ' s f a i l u r e t o 

a p p l y the McLendon s t a n d a r d i n a c u s t o d y - m o d i f i c a t i o n a c t i o n . 

In M a r t i n , the judgment sought t o be m o d i f i e d p r o v i d e d t h a t 

" c u s t o d y " would be j o i n t , w i t h o u t s p e c i f y i n g whether t h a t term 

meant " l e g a l c u s t o d y " or " p h y s i c a l c u s t o d y . " T h i s c o u r t h e l d : 

" Although the judgment d i d not s p e c i f i c a l l y p r o v i d e 
t h a t 'primary p h y s i c a l c ustody' of the c h i l d would 
be p l a c e d w i t h the mother, the e v i d e n c e adduced a t 
t r i a l , and the p a r t i e s ' a s s e r t i o n s i n t h e i r b r i e f s , 
showed t h a t p r i m a r y placement was w i t h the mother, 
w i t h the f a t h e r h a v i n g v e r y l i b e r a l v i s i t a t i o n 
p r i v i l e g e s . " 

739 So. 2d a t 510. In the p r e s e n t case, the j u v e n i l e c o u r t ' s 

judgment s t a t e d t h a t c u s t o d y was t o be "shared" between the 

f a t h e r and the m a t e r n a l grandmother. The j u v e n i l e c o u r t 

f u r t h e r s p e c i f i c a l l y s t a t e d a t the t r i a l below t h a t i t 

i n t e n d e d by the language used i n the November 28, 2007, 

judgment t h a t the p a r t i e s would share j o i n t p h y s i c a l custody. 

See supra n.1. Thus, t h i s case i s d i s t i n g u i s h a b l e from M a r t i n 

and f a l l s w i t h i n the r u l e e s t a b l i s h e d i n Couch. 
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Based on the f o r e g o i n g , we conclude t h a t the j u v e n i l e 

c o u r t " i m p r o p e r l y a p p l i e d the h e a v i e r burden of McLendon when 

Couch s u p p l i e d the pr o p e r burden of p r o o f . " R i c h a r d s o n , 950 

So. 2d a t 343. A c c o r d i n g l y , we must r e v e r s e the judgment of 

the t r i a l c o u r t and remand t h i s cause f o r the j u v e n i l e c o u r t 

t o "'make a cust o d y d e t e r m i n a t i o n , a p p l y i n g the c o r r e c t 

s t a n d a r d . ' " I d . ( q u o t i n g Ex p a r t e W.T.M., 851 So. 2d 55, 58 

( A l a . C i v . App. 2002)). 

We r e j e c t the f a t h e r ' s argument t h a t the " c o r r e c t 

s t a n d a r d " would r e q u i r e the j u v e n i l e c o u r t t o a p p l y a 

presumption t h a t he, as the n a t u r a l f a t h e r of the c h i l d , has 

a s u p e r i o r r i g h t t o cust o d y of the c h i l d i n a c o n t e s t a g a i n s t 

the m a t e r n a l grandmother, a nonparent. See Ex p a r t e T e r r y , 

494 So. 2d 628 ( A l a . 1986). As Alabama caselaw c l e a r l y h o l d s , 

the T e r r y presumption d i s s o l v e s upon a f i n d i n g of dependency, 

see O.L.D. v. J.C. , 769 So. 2d 299, 302 ( A l a . C i v . App. 1999) , 

and upon the e n t r y of a judgment awarding cu s t o d y t o a 

nonparent. See McLendon, 455 So. 2d a t 865. In t h i s case, i n 

a p r i o r judgment, the j u v e n i l e c o u r t found the c h i l d dependent 

and awarded cus t o d y of the c h i l d p a r t i a l l y t o the m a t e r n a l 

grandmother. Hence, i n any subsequent p r o c e e d i n g t o modify 
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t h a t judgment, the T e r r y p r e s u m p t i o n would not a p p l y . On 

remand, the j u v e n i l e c o u r t s h o u l d a s s e s s the ev i d e n c e u s i n g 

the b e s t - i n t e r e s t s t a n d a r d w i t h o u t i n d u l g i n g any presumption 

t h a t the f a t h e r s h o u l d r e c e i v e f u l l c u s t o d y of the c h i l d . 

C o n c l u s i o n 

Based on the f o r e g o i n g , we r e v e r s e the judgment of the 

j u v e n i l e c o u r t and remand t h i s cause f o r the j u v e n i l e c o u r t t o 

determine from the e v i d e n c e whether i t i s i n the b e s t 

i n t e r e s t s of the c h i l d t h a t the j o i n t - c u s t o d y arrangement be 

m o d i f i e d . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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