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Appeal from Baldwin Juvenile Court
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MOORE, Judge.

K.M.G. appeals from a September 2%, 2010, order, in which
the Baldwin Juvenile Court ("the juvenile court") purported to

vacate its previous orders and judgments entered on and after
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June 10, 2010, and to set the matter for a new trial. We
dismiss the appeal.

Background

On April 22, 2008, K.M.G. filed a petition with the
Juvenile court seeking a determination as to the paternity of
"the ¢hild," whom K.M,G. identified as K.T.A., and an award of
custody of the child to K.M.G. K.M.G. identified the child's
date of kirth as August 5, 2007, and he alleged that he and
B.A. ("the mother") had never married but that they had
engaged 1in a sexual relationship around the presumed date of
the c¢hild's conception. K.M.G. further alleged that the
mother had given birth to the child in Baldwin County but that
she had since moved with the child to California.

The mother was served with the petition, and her attorney
appeared for the sole purpose of quashing service of process.-
Additionally, the mother, acting pro se, notified the court
that her son had keen born in Canada, and she socught to have
the action proceed in a court that properly had jurisdiction,

which, she asserted, was a Canadian court. On July 1, 2009,

'That atterney notified the juvenile ccurt that he had
been retained to represent the mother only as to the issue of
service of process,
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the juvenile court held a hearing, at which the mother did not
appear. As a result, the juvenile court entered a default
Judgment holding that K.M.G. was the natural and legal father
of the child and awarding him custody of the child.

On July 15, 2009, the mother filed a notice of appeal
from the July 6, 2009, judgment; this court assigned that
appeal case no. 2080%872. Also on July 15, 2009, the mother,
throcugh counsel, filed in the juvenile court a "Motion to
Vacate Court's Order," which was addressed to the juvenile
court's July &, 2009, judgment. In support of that motion,
the mother submitted & child-custody affidavit attesting that
she was a legal resident of Califcrnia; that the child had
been born 1in Canada while the mother was married tc somecne
other than K.M.G.; that certalin statements made by K.M.G. in
an affidavit filed with the juvenile court were false; and
that, in his affidavit, K.M.G. had identified the child by an
incorrect name and an incorrect date of birth.? The mother
alsc submitted what she asserted was a copy of her marrizage

certificate to establish that she and, T.P.S., who was

‘The mother asserted that the child's name is B.T.S.-A.
and that his date of birth is July 21, 2007,
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deceased by the time of that filing, had been married on June
23, 2006, in the Dominican Republic. The juvenile court's
case—action-summary sheet indicates that the juvenile court
scheduled a hearing on the mother's motion for January 7,
2010.

On October 1, 2009, the mother moved this court to
dismiss her pending appeal in case no. 2080872. 0On that same
date, this court dismissed the mother's pending appeal.

On January 7, 2010, after a hearing, the Juvenile cocurt
entered a judgment dismissing K.M.G.'s paternity action based
on K.M.G."'s lack of standing; thus, the juvenile court granted
the mother's motion to vacate the Julyv 4, 20098, judgment. On
January 21, 2010, K.M.G. timely moved to alter, amend, or
vacate that judgment or, in the alternative, for a new trial.
In that motion, he challenged the authenticity of the
certificate submitted by the mother as proof of her marriage.

On May 12, 2010, the juvenile court purpcrted to enter a
order denving K.M.G.'s postjudgment motion. On May 27, 2010,
K.M.G. filed a subseguent postjudgment motion, seeking to
alter, amend, or vacate the May 12, 2010, order or,

alternatively, a new trial. On June 10, 2010, the juvenile
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court conducted a hearing on K.M.G.'s second postjudgment
motion and, according to the case-action-summary sheet,
purported to grant that motion because the mother had failed
to appesar at the hearing.

On June 24, 2010, on K.M.G.'s motion, the juvenile ccurt
ordered the parties tc submit to paternity testing. On June
29, 2010, K.M.G. moved the juvenile court to order the mother
to submit to psychological testing; the juvenile court granted
that motion on Aucgust 11, 2010. The juvenile court, on August
13, 2010, ordered that the child not be removed from Baldwin
County pending further order of the court; that order also
indicated that paternity testing was scheduled for September
3, 2010.

On August 31, 2010, the mother filed a "Motion to Vacate
Court's Order," asserting that she was no longer in Alabama,
that she had been unaware that the litigation had continued,
and that she could not keep the child in Alabama without
significant hardship on her family. On September 10, 2010,
the juvenile court issued a writ of arrest for the mother for
her failure to present the child for the c¢ourt-ordered

paternity testing.
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On September 24, 2010, K.M.G. moved the juvenile court to
hold the mother in contempt and to compel paternity testing.
On September 28, 2010, K.M.G. attempted to engage in discovery
with the mother, seeking a copy of the c¢hild's kirth
certificate. According to the juvenile court's case—acticon-
summary sheet, it construed the mother's August 31, 2010,
motion as a motion to wvacate all orders entered by the
Juvenile court on and after June 10, 2010; on September 29,
2010, the juvenile court granted that motion and scheduled a
new trial for November 23, 2010.

On Octobker 13, 2010, K.M.G. filed his notice c¢f appeal to
this court; he indicated that he was appealing from the
Juvenile court's September 29, 2010, order, which, K.M.G.
represented, had granted the mother's August 31, 2010,
postjudgment motion.

Analvysis

On questions of subject-matter jurisdiction, this ccurt
is not limited by the parties' arguments or by the legal
conclusions co¢f the lower court. Rather, "'jurisdicticnal
matters are of such magnitude that we take notice of them at

any time and do so even ex mero motu.'™ Singleton v. Graham,
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716 So. 2d 224, 225 {(Ala. Civ. Zpp. 19%8) (guoting Wallace v.

Tee Jays Mfg. Co., 689 So. 24 210, 211 (Ala. Civ. App. 18297),

gquoting in turn Nunn v. Baker, 518 3o. 24 711, 712 (Ala.

1887)). "TUIS5lubject-matter jurisdiction may not be wailved;
a court's lack of subject-matter jurisdiction may be raised at
any time by any party and may even be raised by a cocurt ex

merc motu."'" M.B.L. v. G.G.L., 1 So. 3d 1048, 1050 (Ala.

Civ. App. 2008} (quoting 5.B.U. v. D.G.B., 213 So. 2d 452, 455

(Ala. 2005), guoting in turn C.J.L. v. M.\W.B., 868 So. 2d 451,

453 (Ala. Civ. App. 2003)). "[W]e arec obligated to dismiss an
appeal if, for any reason, [subject-matter] Jjurisdiction dces

not exist." Ex parte Alabama Depr't of Human Res., 999 So. 2d

891, 885 (Ala. 2008).

In the mother's July 15, 2009, mction, the mother
asserted, among other things, that the jJuvenile court's July
&, 2009, Jjudgment should be vacated kecause K.M.G. lacked
standing to challenge the c¢child's paternity. Thus, the
mother's arguments in her mection to vacate the July &, 2009,
Judgment were addressed to the subject-matter jurisdiction of

the Jjuvenile court. Sec State v. Property at 2018 Rainbow

Drive, 740 So. 2d 1025, 1028 (Ala. 19%9%}) ("When a party
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without standing purports to commence an action, the trial
court acquires no subject-matter Jjurisdiction.™). See also

Casey v. Casev, [Ms. 2090271, March 4, 2011] Sc. 3d ’

__n.l (Ala. Civ. App. 2011) (treating the husband's motion
as having been filed pursuant to Rule 60(b;, Ala. R. Civ. P.,
rather than pursuant to Rule 59, Ala. R. Civ. P., because, in

that motion, the husband alleged that the trial court's

Judgment was void on due-process grounds); and Curry v. Curry,

862 So. 2d 261, 263 (Ala. Civ. App. 2007) (recognizing that a
motion seeking relief from a Jjudgment must ke construed
according toe its substance and not 1its descriptive name or
title). Because of the grounds asserted in the mother's July
15, 200%, motion, we construe that motion as one filed
pursuant to Rule 60(b} {4), Ala. R. Civ. P., rather than zs a
postjudgment metion filed pursuant to Rule 55 or Rule 59, Ala.
R. Civ. Pp.-°

In 1its January 7, 2010, Jjudgment, the Jjuvenile court

granted the mother's Rule 60{(b) motion and vacated the July 6,

‘A motion filed pursuant to Rule 60(b), Ala. R. Civ. P.,
is not subject to denial by operation of law. See R.L. v.
J.E.R., [Ms. 2100050, March 25, 2011] = So. 3d ,

(Ala. Civ. App. 2011) (citing Rule 59.1, Ala. R. Civ. P.; and
Ex parte Keith, 771 So. 2d 1018, 1021 (Ala, 1998)).
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2009, Jjudgment, finding that X.M.G. lacked standing to
challenge the child's paternity because the mother had been
married to another man at the time of the child's birth. See
Ala. Code 1975, & 26-17-204(a}) (1) (presumption of paternity
arises when a man and the mother of the child are married to

cach other at the time ¢f the child's birth}). See alsc State

v. Property at 2018 Rainbow Drive, supra (recognizing that a

trial court cannot acquire subject-matter jurisdicticon when
the plaintiff lacks standing).

On January 21, 2010, K.M.G. timely filed a postjudgment
motion seeking to alter, amend, or vacate the January 7, 2010,
Judgment; however, the juvenile court did not rule on that
motion within the time allowed by the Alabama Rules of
Juvenile Procedure. See Rule 1(B), Ala. R. Juv. P. ("A
postjudgment metion 1s deemed denied if not ruled on within 14
days of filing."). Thus, XK.M.G.'s January 21, 2010,
postijudgment metion was deemed denied as of February 4, 2010,
and the juvenile court lost jurisdiction of the matter on that

date. See, e.g., S.D.C. v. N.L., 864 So. 2d 1089, 1091 (Ala.

Civ. App. 2002) (reccgnizing that a juvenile court loses all

Jurisdiction to act on a party's postjudgment motion after
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that motion is deemed denied by operation of law and that any
action taken by the Juvenile court after that time is a
nullity).

After the juvenile court lost Jjurisdiction, that court
could have acted further on the paternity and custody issues
based only on a preperly filed Rule 60 motion to set aside the
Judgment or on the filing of a new action. K.M.G. did not
invecke the jurisdiction of the juvenile court through either
type of action. Instead, the parties and the juvenile court
mistakenly acted as if the original action remained pending
based on the juvenile court's untimely granting of K.M.G.'s
postijudgment motion. Because the Jjuvenile court had lost
Jurisdiction to grant K.M.G. 's postjudgment motion, all orders
and Jjudgments entered by the juvenile court in this action

after January 7, 2010, are void. See J.B. v. A.B., 888 So. 2d

528, 532 (Ala. Civ. App. 2004) ("An order entered by a trial
court without Jjurisdiction is a nullity.").

K.M.G.'s notice of appeal was filed from the September
2%, 2010, order; that order, however, 1is void. "A wvoid
Judgment will not support an appeal, and 'an appellate cocurt

must dismiss an attempted appeal from such a veid judgment.'”

10
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Colburn v. Colburn, 14 So. 3d 176, 179 (Ala. Civ. App. 2009)

(guoting Vann v. Cook, 898% So. 24 556, 55% (Ala. Civ. App.

2008)) . Accordingly, we dismiss this appeal, albeit with
instructions to the juvenile court that it wvacate all orders
and judgments entered after January 7, 2010.

APPEFAL DISMISSED WITH INSTRUCTIONS.

Thompson, P.J., and Pittman, J., concur.

Bryan, J., concurs in the Jjudgment of dismissal only,
without writing.

Thomas, J., concurs in the judgment of dismissal, but

dissents from the raticnale, with writing.

11
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Thomas, Judge, concurring in the judgment of dismissal, but
dissenting from the rationale.

T concur in the Jjudgment of dismissal, but T
respectfully dissent from the rationale of the main opinion,
T would hold that the mother's July 15, 2009, postjudgment
motion was a motion filed pursuant Rule 55(¢), Ala. R. Civ. P,
Accordingly, T would hold that the juvenile court's January 7,
2010, order purportedly granting Lhe mother's postjudgment
motion was void for lack of Jjurisdicticon and that all the
Juvenile court's orders and judgments following the entry of
its July 6, 2009, judgment are void.

Nine days after the Jjuvenile court entered its default
Judgment in favor of K.M.G., the mother filed a postjudgment
motion, reguesting that the juvenile court vacate its default
Judgment. A postjudgment motion filed In a juvenlile court
pursuant to Rule 55(c) must be filed within 14 days of the
entry of the default judgment, see Rule 55(c¢c), Ala. R. Clv,.
P., Rule 1(R), Ala. R. Juv. P.; thus, the mother's motion was

timely filed.' The juvenile court then had 14 days to rule on

‘The mother filed a notice of appeal to this court on the
same day that she filed her pestjudgment motion. When a party
files a notice of appeal and a postjudgment motion on the same
day, the notice of appeal is deemed to ke held in abeyance

12
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the mother's motion. S5ee Rule 1(B), Ala. R. Juv. P. The
Juvenile court did not rule on the mother's motion within the
l4-day time limitation; therefore, the mother's motion was
deemed denied by the operation of law on July 29, 2009, and
the juvenile court lost jurisdicticn cver the motion. See Rule
5¢.1, Ala. R. Civ. F.; Rule 1(B), Ala. R. Juv. P.
Consequently, because the juvenile court lacked jurisdiction
over the mother after July 29, 2009, its order purporting to
grant the mother's motion, along with every subseguently

entered order and judgment, was void. See City of Huntsville

v. COLSA Corp., [Ms. 1081797, April 8, Z2011] So. 3d ’

~ (Ale. 2011) ("[Wlhen a trial court purports to exercise
Jurisdiction where 1t has none, every order and judgment
entered pursuant thereto 1s void ab initioc.").

T disagree with the main opinion's conclusion that the
mother's motion should ke considered a Rule 40(Lk), 2Ala. R.
Civ. P., motion. A timely filed postjudgment motion cannot be

converted into a Rule 60(b), Ala. R. Civ. P., motion in order

to avoilid the time limitations of Rule 1(B), 2&la. R. Juv. P.

during the pendency of the postjudgment motion. See Rule
4 (a) (5), Ala. R. App. P.

13
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See Ex parte Johnson, 715 So. 24 783, 785-86 (Ala. 1998) {("A

Rule 60(b) motion to set aside a Jjudgment cannot Dbe
substituted for a Rule 59 motion so as to avoid the coperation
of Rule 58.1."). The mother's motion did not mention Rule
60(b). The mother regquested that the juvenile court "vacate"
its judgment, language that is not inconsistent with a motion

filed pursuant to Rule 55(c}. See R.J.G. v. S.5.W., 42 So. 3d

747, 753 (Ala. Civ. App. 2009) (holding that a motion styled as
a motion to alter, amend, or vacate was, 1n substance, a Rule
55(c) motion to set aside a default judgment}).

"Permitting a motion filed under Rule 5%(e} to be
subsequently construed as a Rule 60 (b} (3) metion for
the purpose of avolding the operaticn of Rule 59.1
(which was designed Lo remedy the inequities arising
from the failure of the trial court to dispose of
postjudgment motions for unduly long periods), wculd
run afoul of the intent of the Rules Dby
substantially nullifying Rule 5%.1 and rendering the
provisions of Rule 59 uncertain.™”

Ex parte Johnson, 715 So. 2d at 786. The same logic applied

by our supreme court 1in Ex parte Jchnson to a postjudgment

motion filed pursuant to Rule 59, Ala. R. Civ. P., and subject
to the time limitaticns in Rule 59.1, Ala. R. Civ. P., applies
egually in this case to the mother's postjudgment motion,

which was filed according to Rule 55(c¢c), Ala. R. Civ. P., and

14
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is subject to the time limitations of Rule 1{(B), Ala. R. Juv.
P. Accordingly, I would hold that the juvenile court lost
Jurisdiction over the mother's postjudgment motion before the
date on which it purported to grant the motion. Therefore,
the default judgment entered by the juvenile court on July b,
2009, remains 1in effect, and all the orders entered by the

Juvenile court after that date are null and void. See City of

Huntsville, So. 3d at

Furthermore, if this c¢ourt 1is to treat the mother's
postjudgment motion as a Rule 50(b) motion, then I see no
reason why K.M.G.'s January 21, 2010, postjudgment motion
should not receilve similar treatment. In his postjudgment
motion, K.M.G. alleged that the mother had submitted
fraudulent documents to the court to support her claim that
she had been married at the Lime of the child's birth. The
mother's purported marriage is key to the argument that she
had asserted 1n her previously filed poestjudgment motion.

Fraud 1s a grcund for relief that 1s available under Rule

60(b) (3). Although K.M.G. stvled his motion as a motion to
alter, amend, or vacate —-- language that 1s consistent with
Rule 5% -- &s the main opinicon notes, a pestjudgment motion 1is

15
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construed according to 1ts substance, not its title. Sece Curry
v. Curry, 962 So. 2d 261, 263 (Ala. Civ. App. 2007). If this
court treats the mother's postjudgment motion, which was filed
within the time allowed by Rule 1(B}), Ala. R. Juv. P., and
that sought relief available under Rule 55(¢), Ala. R. Civ.
P., as a Rule 60(b), Ala. R. Civ. P., motion t¢ avoid the time
limitations of Rule 1(B), then K.M.G.'s postjudgment motion,
which was filed within the time allowed by Rule 1(B) and which
asserted a ground that is cognizable under Rule 60 (b}, should
also be treated as a Rule 60(b) metion to avoid the time

limitaticns of Rule 1(B).
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