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THOMPSON, P r e s i d i n g Judge. 

On Febr u a r y 2, 2010, Mac.M. ("the m a t e r n a l g r a n d f a t h e r " ) 

and Mar.M. ("the m a t e r n a l grandmother") f i l e d a p e t i t i o n 

a l l e g i n g t h a t A.J.C. ("the c h i l d " ) was dependent as a r e s u l t 

of the drug use of the c h i l d ' s p a r e n t s , J.D.C. ("the mother") 
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and T.C. ("the f a t h e r " ) . The m a t e r n a l g r a n d p a r e n t s sought an 

award of cus t o d y of the c h i l d and an award of s u p e r v i s e d 

v i s i t a t i o n f o r the p a r e n t s . The m a t e r n a l g r a n d p a r e n t s a l s o 

moved f o r an award of pendente l i t e c u s t o d y of the c h i l d 

p ending a d e t e r m i n a t i o n on t h e i r dependency p e t i t i o n . On 

March 11, 2010, the j u v e n i l e c o u r t awarded the m a t e r n a l 

g r a n d p a r e n t s pendente l i t e c u s t o d y of the c h i l d . On March 23, 

2010, the j u v e n i l e c o u r t e n t e r e d a n o t h e r , more d e t a i l e d o r d e r 

c o n t i n u i n g the award t o the m a t e r n a l g r a n d p a r e n t s of pendente 

l i t e c u s t o d y of the c h i l d and awarding the p a r e n t s s u p e r v i s e d 

v i s i t a t i o n pending a l a t e r r e v i e w h e a r i n g . 1 

On A p r i l 22, 2010, the c h i l d ' s g u a r d i a n ad l i t e m f i l e d a 

s u g g e s t i o n of death i n d i c a t i n g t h a t the mother had d i e d . 

S h o r t l y t h e r e a f t e r , the f a t h e r f i l e d a motion t o modify the 

pendente l i t e award of s u p e r v i s e d v i s i t a t i o n . On June 9, 

2010, the j u v e n i l e c o u r t e n t e r e d another pendente l i t e o r d e r 

c o n t i n u i n g c u s t o d y of the c h i l d w i t h the m a t e r n a l g r a n d p a r e n t s 

1 A l t h o u g h the March 23, 2010, o r d e r p u r p o r t s t o award the 
m a t e r n a l g r a n d p a r e n t s " c u s t o d y " of the c h i l d , i t i s c l e a r from 
subsequent o r d e r s s c h e d u l i n g a dependency h e a r i n g and from the 
j u v e n i l e c o u r t ' s comments d u r i n g the dependency h e a r i n g t h a t 
the March 23, 2010, o r d e r was a pendente l i t e c u s t o d y o r d e r . 
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and d e n y ing the f a t h e r ' s motion t o modify the award of 

s u p e r v i s e d v i s i t a t i o n . 

I n August 2010, Th.C. and G.C., the c h i l d ' s p a t e r n a l 

g r a n d p a r e n t s , each moved t o i n t e r v e n e i n the dependency 

a c t i o n , and each sought an award of v i s i t a t i o n w i t h the c h i l d . 

T h e i r motions had not been r u l e d upon by the time the o r d e r a t 

i s s u e i n t h i s a p p e a l was e n t e r e d . C.C.S., the c h i l d ' s 

p a t e r n a l aunt, f i l e d a statement i n su p p o r t of the f a t h e r on 

a form d e s i g n a t e d as a "motion t o i n t e r v e n e , " but the j u v e n i l e 

c o u r t d e n i e d t h a t "motion" as not b e i n g , i n su b s t a n c e , a 

motion t o i n t e r v e n e . 

On September 21, 2010, the j u v e n i l e c o u r t conducted an 

ore tenus h e a r i n g on the i s s u e of the c h i l d ' s dependency. 

Much of the e v i d e n c e a t t h a t h e a r i n g f o c u s e d on the m a t e r n a l 

g r a n d p a r e n t s ' a l l e g a t i o n s t h a t the f a t h e r abused p r e s c r i p t i o n 

m e d i c a t i o n s and the f a t h e r ' s d e n i a l of those a l l e g a t i o n s . The 

j u v e n i l e c o u r t s p e c i f i e d d u r i n g the h e a r i n g t h a t , as an 

i n i t i a l m a t t e r , i t would c o n s i d e r o n l y e v i d e n c e p e r t a i n i n g t o 

the i s s u e of the c h i l d ' s dependency. A f t e r r e c e i v i n g such 

e v i d e n c e , the j u v e n i l e c o u r t d e t e r m i n e d t h a t the c h i l d was 

dependent, and i t then o f f e r e d t o p r o c e e d t o r e c e i v e e v i d e n c e 

3 



2100037 

p e r t a i n i n g t o the d i s p o s i t i o n of the c u s t o d y of the c h i l d . 

However, the m a t e r n a l g r a n d p a r e n t s moved t o c o n t i n u e the 

p o r t i o n of the h e a r i n g p e r t a i n i n g t o the d i s p o s i t i o n of the 

c u s t o d y of the c h i l d . The j u v e n i l e c o u r t g r a n t e d t h a t motion 

and s t a t e d : "I'm g o i n g t o p r o b a b l y do a pendente l i t e " o r d e r . 

On September 22, 2010, the j u v e n i l e c o u r t e n t e r e d an 

o r d e r f i n d i n g the c h i l d dependent. The f a t h e r appealed the 

September 22, 2010, o r d e r t o t h i s c o u r t . 

A l t h o u g h none of the p a r t i e s has a d d r e s s e d t h i s c o u r t ' s 

j u r i s d i c t i o n t o c o n s i d e r t h i s a p p e a l , j u r i s d i c t i o n a l i s s u e s 

are of such importance t h a t t h i s c o u r t may t a k e n o t i c e of them 

ex mero motu. W a l l a c e v. Tee Jays Mfg. Co., 689 So. 2d 210, 

211 ( A l a . C i v . App. 1997). As e x p l a i n e d i n t h i s o p i n i o n , we 

conclude t h a t the September 22, 2010, o r d e r i s not f i n a l and, 

t h e r e f o r e , t h a t i t cannot s u p p o r t the a p p e a l . See Bacadam  

Outdoor Adver., I n c . v. Kennard, 721 So. 2d 226, 229 ( A l a . 

C i v . App. 1998) (a n o n f i n a l judgment w i l l not s u p p o r t an 

a p p e a l ) . 

In t h i s case, the j u v e n i l e c o u r t ' s September 22, 2010, 

o r d e r was e n t e r e d on a s t a n d a r d i z e d form. On t h a t form, the 

j u v e n i l e c o u r t p l a c e d a check mark t o i n d i c a t e t h a t the " c h i l d 
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[ w a s ] found dependent." A h a n d w r i t t e n n o t a t i o n b e s i d e t h a t 

d e t e r m i n a t i o n s t a t e s : " [ A t ] time [of] p e t i t i o n c h i l d was 

dependent pendente l i t e . " In the September 22, 2010, o r d e r , 

the j u v e n i l e c o u r t made the f o l l o w i n g f a c t u a l d e t e r m i n a t i o n : 

"Court h e a r d t e s t i m o n y as t o dependency. A f t e r 
sworn t e s t i m o n y and e v i d e n c e , the c o u r t hereby f i n d s 
the c h i l d ... dependent due [to] i n a b i l i t y t o 
d i s c h a r g e p a r e n t a l r e s p o n s i b i l i t i e s as t o [the] 
c h i l d because of use of h i g h amounts of p a i n 
m e d i c a t i o n s and muscle r e l a x e r s . 

"Motion t o i n t e r v e n e by [the p a t e r n a l 
g r a n d f a t h e r was] not s e r v e d on [the m a t e r n a l 
g r a n d p a r e n t s ] . T h e r e f o r e , [the m a t e r n a l 
g r a n d p a r e n t s ' ] motion t o c o n t i n u e as t o d i s p o s i t i o n 
i s g r a n t e d . Motions t o i n t e r v e n e as t o [the 
p a t e r n a l g r a n d f a t h e r ] and [the p a t e r n a l grandmother] 
t o be h e a r d on 10/12/2010 [at] 10:00 a.m. Pending 
h e a r i n g , [ g u a r d i a n ad l i t e m ] t o i n q u i r e as t o [the 
p a t e r n a l g r a n d p a r e n t s ] and [ p a t e r n a l aunt] as w e l l  
as f a t h e r [to] p r o v i d e p r e s c r i p t i o n s . " 

(Emphasis added.) At the bottom of the September 22, 2010, 

o r d e r i s a h a n d w r i t t e n n o t a t i o n by the j u v e n i l e c o u r t s t a t i n g : 

" u n t i l 10/12/2010 as o r d e r s p r e v i o u s l y e n t e r e d . " 

T h i s c o u r t has e x p l a i n e d the c i r c u m s t a n c e s under which a 

j u v e n i l e c o u r t ' s o r d e r or judgment i s s u f f i c i e n t l y f i n a l t o 

s u p p o r t an a p p e a l : 

"Although a j u v e n i l e c o u r t ' s o r d e r s i n a 
dependency case a r e , i n one sense, never ' f i n a l ' 
because the c o u r t r e t a i n s j u r i s d i c t i o n t o modify i t s 
o r d e r s upon a showing of changed c i r c u m s t a n c e s , see 
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C.L. v. D.H., 916 So. 2d 622 ( A l a . C i v . App. 2005); 
Committee Comments, Rule 4, A l a . R. App. P., t h i s 
c o u r t has always t r e a t e d f o r m a l dependency 
a d j u d i c a t i o n s as f i n a l and a p p e a l a b l e judgments 
d e s p i t e the f a c t t h a t t h e y are s c h e d u l e d f o r f u r t h e r 
r e v i e w by the j u v e n i l e c o u r t . " 

D.P. v. Limestone Cnty. Dep't of Human Res., 28 So. 3d 759, 

762 ( A l a . C i v . App. 2009) ( h o l d i n g t h a t an o r d e r f i n d i n g , w i t h 

r e g a r d t o the f a t h e r , t h a t r e a s o n a b l e e f f o r t s a t r e u n i f i c a t i o n 

were no l o n g e r r e q u i r e d of the Department of Human Resources 

was a permanency o r d e r t h a t was s u f f i c i e n t l y f i n a l t o sup p o r t 

an a p p e a l ; t h a t o r d e r a l s o e x p r e s s l y l e f t i n p l a c e p r e v i o u s 

awards of l e g a l c u s t o d y i n c i d e n t t o dependency f i n d i n g s ) . 

In J . J . v. J.H.W., 27 So. 3d 519 ( A l a . C i v . App. 2008), 

t h i s c o u r t h e l d t h a t an o r d e r f i n d i n g a c h i l d dependent and 

awarding c u s t o d y t o one p a r t y was s u f f i c i e n t l y f i n a l t o 

supp o r t the a p p e a l , even though f u r t h e r r e v i e w of c e r t a i n 

motions f i l e d by the p a r t i e s c o n c e r n i n g v i s i t a t i o n were 

s c h e d u l e d f o r a l a t e r r e v i e w h e a r i n g . T h i s c o u r t noted t h a t 

the o r d e r from which the ap p e a l arose " i n d i c a t e s an i n t e n t t o 

d i s p o s e of a l l o t h e r pending m a t t e r s , " 27 So. 3d a t 521, and 

e x p l a i n e d : 

"Under our caselaw, a f o r m a l d e t e r m i n a t i o n by a 
j u v e n i l e c o u r t of a c h i l d ' s dependency c o u p l e d w i t h  
an award of cust o d y i n c i d e n t t o t h a t d e t e r m i n a t i o n 
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w i l l g i v e r i s e t o an a p p e a l a b l e f i n a l judgment even 
i f the custody award i s denominated as a 
'temporary' [ 2 ] award and f u r t h e r r e v i e w of the case 
i s e n v i s i o n e d . " 

27 So. 3d a t 522 (emphasis added). See a l s o E.D. v. Madison 

Cnty. Dep't o f Human Res., [Ms. 2090415, Aug. 27, 2010] 

So. 3d , ( A l a . C i v . App. 2010) ( c o n c l u d i n g t h a t an 

o r d e r was s u f f i c i e n t l y f i n a l t o su p p o r t an a p p e a l when i t 

"a d d r e s s e d , among o t h e r t h i n g s , the d i s p o s i t i o n of the c h i l d 

p u r s u a n t t o the j u v e n i l e c o u r t ' s f i n d i n g of dependency"). 

In C.L. v. D.H., 916 So. 2d 622 ( A l a . C i v . App. 2005), 

t h i s c o u r t c o n c l u d e d t h a t an i n i t i a l c u s t o d y o r d e r was a 

pendente l i t e o r d e r , but t h a t a subsequent o r d e r from which 

the a p p e a l arose was s u f f i c i e n t l y f i n a l t o su p p o r t the a p p e a l . 

T h i s c o u r t e x p l a i n e d : 

"A pendente l i t e o r d e r i s one made pending the 
l i t i g a t i o n . See Ex p a r t e J.P., 641 So. 2d 276 ( A l a . 
1994) (custody c a s e ) ; R i c h v. R i c h , 887 So. 2d 289 

2A " t e m p o r a r y " c u s t o d y award, as opposed t o a pendente 
l i t e c u s t o d y award, w i l l s u p p o r t an a p p e a l . See Ex p a r t e  
J.P., 641 So. 2d 276, 278 ( A l a . 1994) ( e x p l a i n i n g the 
d i f f e r e n c e between " t e m p o r a r y " c u s t o d y awards and pendente 
l i t e c u s t o d y awards and s t a t i n g t h a t " t h e language used by the 
c o u r t s can be c o n f u s i n g , e s p e c i a l l y the language s p e a k i n g of 
a temporary award of cus t o d y as a f i n a l o r d e r , as opposed t o 
a pendente l i t e o r d e r , which i s not a f i n a l o r d e r " ) ; see a l s o  
T.J.H. v. S.N.F., 960 So. 2d 669, 672 ( A l a . C i v . App. 2009) 
(same). 
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( A l a . C i v . App. 2004) ( p l u r a l i t y o p i n i o n ) 
( d i s c u s s i n g the d e f i n i t i o n and n a t u r e of a 'pendente 
l i t e ' o r d e r i n a c u s t o d y c a s e ) , q uoted w i t h a p p r o v a l 
i n Hodge v. S t e i n w i n d e r , [919] So. 2d [1179, 1182¬
83] ( A l a . C i v . App. 2005); and T r e v i n o v. B l i n n , 897 
So. 2d 358, 360 ( A l a . C i v . App. 2004) (Crawley and 
Murdock, J J . , d i s s e n t i n g ) ( r e l i e d upon i n Hodge v.  
S t e i n w i n d e r , [919] So. 2d [1179]). I t i s an o r d e r 
made pending the a d j u d i c a t i o n of the e x i s t i n g case, 
i . e . , the e x t a n t f a c t s . I d . 

" I t i s t r u e t h a t the j u v e n i l e c o u r t e n t e r e d a 
pendente l i t e o r d e r , but the o r d e r e n t e r e d on May 
28, 2004, was not i t . The j u v e n i l e c o u r t e n t e r e d a 
pendente l i t e o r d e r on January 9, 2004, awarding 
cus t o d y of the c h i l d pending the t r i a l of the case. 
In t h a t same o r d e r , the c o u r t s e t the t r i a l f o r 
March 23, 2004. The c o u r t l a t e r r e s e t the t r i a l f o r 
May 7, 2004. 

" A f t e r the p a r t i e s had had the o p p o r t u n i t y t o 
conduct a p p r o p r i a t e d i s c o v e r y and o t h e r w i s e p r e p a r e 
f o r t r i a l , the c o u r t conducted the s c h e d u l e d t r i a l , 
r e c e i v e d the e v i d e n c e p e r t i n e n t t o the i s s u e of the 
c h i l d ' s dependency, and h e a r d the arguments of b o t h 
p a r t i e s . I t thereupon found the c h i l d dependent and 
e n t e r e d i t s May 28, 2004, judgment t r a n s f e r r i n g 
p r i m a r y p h y s i c a l c u s t o d y of the c h i l d t o the 
m a t e r n a l grandmother. 

"The s e t t i n g of the case f o r a 'review' 
a p p r o x i m a t e l y f o u r months l a t e r does not make the 
j u v e n i l e c o u r t ' s May 28 judgment a pendente l i t e 
o r d e r . The j u v e n i l e c o u r t ' s judgment does not 
i n d i c a t e t h a t the purpose of the September 2004 
'review' h e a r i n g would be t o f i n i s h r e c e i v i n g 
e v i d e n c e as t o the e x t a n t f a c t s as of May 2004. To 
the c o n t r a r y , the r e c o r d and the j u v e n i l e c o u r t ' s 
May 28 judgment f u l l y i n d i c a t e t h a t i t had a l r e a d y 
h e a r d t h a t e v i d e n c e and was e n t e r i n g a judgment 
based t h e r e o n . I n s t e a d , the judgment i n d i c a t e s t h a t 
the j u v e n i l e c o u r t would a t i t s 'review' c o n s i d e r a 
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m o d i f i c a t i o n of the cust o d y of the c h i l d based on 
whatever new f a c t s might come i n t o e x i s t e n c e between 
the time the j u v e n i l e c o u r t e n t e r e d i t s judgment on 
May 28, 2004, and the s c h e d u l e d 'review' on 
September 15, 2004. Cf. Hodge v. S t e i n w i n d e r , [919] 
So. 2d [1179] ( h o l d i n g t h a t the i s s u e of the 
f i n a l i t y of an o r d e r i n a c h i l d - c u s t o d y case was 
c o n t r o l l e d by the f a c t t h a t the t r i a l c o u r t ' s 
judgment was f i n a l as t o the f a c t s p r e s e n t e d a t 
t r i a l and would o n l y be m o d i f i e d i n the event t h a t 
new f a c t s s u b s e q u e n t l y d e v e l o p e d j u s t i f y i n g a 
m o d i f i c a t i o n of t h a t judgment). 

"I n o t h e r words, the s e t t i n g of the September 
'review' h e a r i n g was not a f u n c t i o n of a need f o r 
the p a r t i e s t o complete the g a t h e r i n g and 
p r e s e n t a t i o n t o the c o u r t of the evi d e n c e of the 
f a c t s a l r e a d y i n e x i s t e n c e . The c o u r t ' s e x p r e s s e d 
w i l l i n g n e s s t o c o n s i d e r a change i n the c u s t o d i a l 
placement of the c h i l d was made i n c o n t e m p l a t i o n of 
new f a c t s - - i . e . , developments i n the l i v e s of the 
mother and the c h i l d and t h e i r r e l a t i o n s h i p t h a t 
might occur a f t e r the c o u r t e n t e r e d i t s o r d e r . 

" C o n s i s t e n t w i t h the w e l l - e s t a b l i s h e d p r i n c i p l e  
t h a t an a d j u d i c a t i o n of dependency and an  
accompanying c u s t o d i a l placement of a c h i l d i n a  
dependency p r o c e e d i n g i s an a p p e a l a b l e o r d e r , the 
j u v e n i l e c o u r t i n the p r e s e n t case s t a t e d i n i t s May 
28, 2004, judgment t h a t 'any p a r t y may appeal t h i s 
d e c i s i o n w i t h i n 14 days.' The j u v e n i l e c o u r t was 
r i g h t . We t h e r e f o r e p r o c e e d t o c o n s i d e r t h i s a p p e a l 
on i t s m e r i t s . " 

916 So. 2d a t 624-26 (second emphasis added). 

In t h i s case, a t the c l o s e of the September 21, 2010, 

h e a r i n g , the j u v e n i l e c o u r t e x p r e s s l y s t a t e d t h a t i t i n t e n d e d 
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t h a t a d d i t i o n a l e v i d e n c e p e r t a i n i n g t o the c u s t o d i a l 

d i s p o s i t i o n of the c h i l d would be p r e s e n t e d a t the next 

h e a r i n g , which was s c h e d u l e d t o occur t h r e e weeks l a t e r , on 

October 12, 2010. The j u v e n i l e c o u r t ' s subsequent o r d e r , 

e n t e r e d on September 22, 2010, was not f i n a l because i t d i d 

not c o n t a i n a dependency f i n d i n g " c o u p l e d w i t h an award of 

custo d y i n c i d e n t t o t h a t d e t e r m i n a t i o n . " J . J . v. J.H.W., 27 

So. 3d a t 522. The o n l y p o r t i o n of the September 22, 2010, 

or d e r t h a t c o u l d be s a i d t o address custody i s the h a n d w r i t t e n 

p r o v i s i o n : " u n t i l 10/12/2010 as o r d e r s p r e v i o u s l y e n t e r e d . " 

Thus, the j u v e n i l e c o u r t l e f t i n p l a c e i t s award of pendente  

l i t e c u s t o d y of the c h i l d t o the m a t e r n a l g r a n d p a r e n t s . We 

t h e r e f o r e conclude t h a t the September 22, 2010, o r d e r was an 

i n t e r l o c u t o r y o r d e r not cap a b l e of s u p p o r t i n g the f a t h e r ' s 

a p p e a l . 

We note t h a t the a p p r o p r i a t e method of s e e k i n g a p p e l l a t e 

r e v i e w of an i n t e r l o c u t o r y o r d e r i s the f i l i n g of a p e t i t i o n 

f o r a w r i t of mandamus. The f a t h e r has not sought mandamus 

r e l i e f i n t h i s c o u r t . See G.B. v. S t a t e Dep't of Human Res., 

959 So. 2d 1116 ( A l a . C i v . App. 2006) (parents d i d not seek a 

w r i t of mandamus p e r t a i n i n g t o a n o n f i n a l o r d e r , and, 
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t h e r e f o r e , the a p p e a l was d i s m i s s e d ) ; and Amberson v. Long, 

988 So. 2d 1078, 1079 ( A l a . C i v . App. 2008) (same). F u r t h e r , 

as a l r e a d y s t a t e d , the j u v e n i l e c o u r t i n d i c a t e d t h a t i t 

i n t e n d e d t o r e c e i v e c e r t a i n a d d i t i o n a l e v i d e n c e a t another 

h e a r i n g . T h e r e f o r e , i t appears t h a t , under the f a c t s of t h i s 

case, r e v i e w by way of a p e t i t i o n f o r a w r i t of mandamus might 

even be premature. 

The d i s s e n t a s s e r t s t h a t r e c e n t changes i n the c u r r e n t 

Alabama J u v e n i l e J u s t i c e A c t ("the new A J J A " ) , § 12-15-101 e t 

seq., A l a . Code 1975, which r e p l a c e d the former Alabama 

J u v e n i l e J u s t i c e A c t ("the former A J J A " ) , former § 12-15-1 e t 

seq., A l a . Code 1975, as of January 1, 2009, i n d i c a t e t h a t 

t h i s c o u r t may c o n s i d e r appeals from n o n f i n a l o r d e r s ; the 

d i s s e n t r e l i e s on d i f f e r e n c e s between the former AJJA and the 

new AJJA as s u p p o r t f o r t h a t c o n t e n t i o n . The s e c t i o n of the 

former AJJA t h a t , a c c o r d i n g t o i t s t i t l e , a u t h o r i z e d appeals 

of j u v e n i l e c o u r t "judgments, o r d e r s , e t c . , " p r o v i d e d f o r an 

a p p e a l of a " f i n a l o r d e r , judgment or decree of the j u v e n i l e 

c o u r t " t o the c i r c u i t c o u r t f o r a t r i a l de novo, and i t s e t 

f o r t h a d e t a i l e d procedure f o r such a p p e a l s . Former § 12-15¬

120, A l a . Code 1975 (amended and renumbered as § 12-15-601, 

11 
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A l a . Code 1975). The new AJJA a l s o c o n t a i n s a p r o v i s i o n 

a u t h o r i z i n g a p peals from the j u v e n i l e c o u r t ; s e c t i o n 12-15¬

601, A l a . Code 1975, p r o v i d e s : 

"A p a r t y , i n c l u d i n g the s t a t e or any s u b d i v i s i o n 
of the s t a t e , has the r i g h t t o a p p e a l a judgment or 
o r d e r from any j u v e n i l e c o u r t p r o c e e d i n g p u r s u a n t t o 
t h i s c h a p t e r . The p r o c e d u r e f o r a p p e a l i n g t h e s e 
cases s h a l l be p u r s u a n t t o r u l e s of procedure 
adopted by the Supreme Court of Alabama. A l l 
appeals from j u v e n i l e c o u r t p r o c e e d i n g s p u r s u a n t t o 
t h i s c h a p t e r s h a l l t ake precedence over a l l o t h e r 
b u s i n e s s of the c o u r t t o which the a p p e a l i s t a k e n . " 

The d i s s e n t r e l i e s on the p o r t i o n of § 12-15-601 t h a t 

p r o v i d e s f o r "the r i g h t t o a p p e a l a judgment or o r d e r " from a 

j u v e n i l e c o u r t t o a s s e r t t h a t , "by d e l e t i n g [from former § 12¬

15-120] the word ' f i n a l , ' the l e g i s l a t u r e i n t e n d e d t o change 

the law so as t o a l l o w appeals from o r d e r s e n t e r e d by the 

j u v e n i l e c o u r t t h a t do not c o m p l e t e l y end the p r o c e e d i n g s . " 

So. 3d a t (Moore, J . , d i s s e n t i n g ) . However, a 

fundamental r u l e i n c o n s t r u i n g a s t a t u t e i n o r d e r t o e f f e c t 

the i n t e n t of the l e g i s l a t u r e i s t h a t the s t a t u t e as a whole 

be examined, r a t h e r than " ' " ' i s o l a t e d p hrases or c l a u s e s . ' " ' " 

F l u k e r v. W o l f f , 46 So. 3d 942, 953 ( A l a . 2010) ( q u o t i n g 

B r i g h t v. Calhoun, 988 So. 2d 492, 497 ( A l a . 2008), q u o t i n g i n 

t u r n C i t y of Bessemer v. M c C l a i n , 957 So. 2d 1061, 1074 ( A l a . 
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2006), q u o t i n g i n t u r n Darks D a i r y , I n c . v. Alabama D a i r y  

Comm'n, 367 So. 2d 1378, 1380 ( A l a . 1979)). Moreover, " [ t ] h e 

L e g i s l a t u r e i s presumed t o be aware of e x i s t i n g law and 

j u d i c i a l i n t e r p r e t a t i o n when i t adopts a s t a t u t e . " Carson v.  

C i t y of P r i c h a r d , 709 So. 2d 1199, 1206 ( A l a . 1998) . 

In making i t s argument, the d i s s e n t f a i l s t o r e c o g n i z e 

the new AJJA's requirement t h a t the r u l e s of procedure adopted 

by the Alabama Supreme Court s h a l l govern the procedure f o r 

appeals from the j u v e n i l e c o u r t . See § 12-15-601 ("The 

procedure f o r a p p e a l i n g these cases s h a l l be p u r s u a n t t o r u l e s 

of procedure adopted by the Supreme C o u r t of Alabama."). 

Those r u l e s of p r o c e d u r e r e f e r e n c e d i n § 12-15-601 i n c l u d e 

Rule 4 ( a ) ( 1 ) , A l a . R. App. P. ( p r o v i d i n g f o r an a p p e a l w i t h i n 

14 days of "any f i n a l o r d e r or judgment i s s u e d by a j u v e n i l e 

c o u r t " ) , and R u l e s 20 and 28, A l a . R. Juv. P., d i s c u s s e d 

below. 

In 1982, s e v e r a l years a f t e r the enactment of former § 

12-15-120, our supreme c o u r t amended Rule 20, A l a . R. Juv. P., 

and Rule 28, A l a . R. Juv. P.; those amendments a l l o w e d d i r e c t 

a p p e als t o an a p p e l l a t e c o u r t from a j u v e n i l e c o u r t when an 

adequate r e c o r d of the j u v e n i l e c o u r t ' s p r o c e e d i n g s e x i s t e d . 

13 
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See Comment t o Amendment E f f e c t i v e November 15, 1985, Rule 28, 

A l a . R. Juv. P.; Wright v. Montgomery Cnty. Dep't of Pensions  

& Sec., 423 So. 2d 256, 256-57 ( A l a . C i v . App. 1982) ("Rule 20 

r e q u i r e s each j u v e n i l e p r o c e e d i n g t o be r e c o r d e d so t h a t a 

r e c o r d of the p r o c e e d i n g s can be made f o r a p p e a l . T h i s makes 

i t u n necessary t o f i r s t a p p e a l t o the c i r c u i t c o u r t f o r a 

t r i a l de novo as was done b e f o r e the [1982] amendments."); see  

a l s o Ex p a r t e Webb, 843 So. 2d 127, 129-30 ( A l a . 2002) 

( r e c o g n i z i n g the amendment t o Rule 28 as a u t h o r i z i n g d i r e c t 

a p p e als from the j u v e n i l e c o u r t t o an a p p e l l a t e c o u r t ) ; and 

Ex p a r t e S t a t e , 700 So. 2d 1369, 1371 n. 2 ( A l a . 1997) ( " U n t i l 

1982, a l l appeals from j u v e n i l e c o u r t were t o the c i r c u i t 

c o u r t . A l a . Code 1975, § 12-15-120. However, a 1982 

amendment t o Rule 20 of the Rul e s of J u v e n i l e Procedure 

p r o v i d e d f o r the r e c o r d i n g of t e s t i m o n y i n the j u v e n i l e c o u r t . 

Rule 28 was amended a t the same time t o a l l o w appeals d i r e c t l y 

t o an a p p e l l a t e c o u r t when an adequate r e c o r d e x i s t e d . " ) . In 

a d d i t i o n t o p r o v i d i n g f o r the procedure f o r appeals of " f i n a l 

o r d e r s , judgments, or d e c r e e s " of the j u v e n i l e c o u r t , the 1982 

amendments t o Rule 28, A l a . R. Juv. P., encompassed many of 

the p r o v i s i o n s of former § 12-15-120 w i t h r e g a r d t o the 

14 
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proce d u r e f o r appeals from a j u v e n i l e c o u r t t o a c i r c u i t 

c o u r t . Compare Rule 28, A l a . R. Juv. P., and former § 12-15¬

120 (amended and renumbered as § 12-15-601, A l a . Code 1975). 

Our a p p e l l a t e c o u r t s have r e c o g n i z e d t h a t Rule 28, A l a . R. 

Juv. P., governs the procedure f o r appeals from the j u v e n i l e 

c o u r t . Ex p a r t e Webb, s u p r a ; Ex p a r t e S t a t e , s u p r a ; see a l s o  

G.H. v. Cleburne Cnty. Dep't of Human Res., 62 So. 3d 540, 541 

( A l a . C i v . App. 2010)("because the j u v e n i l e - c o u r t judge 

c e r t i f i e d the r e c o r d as adequate f o r a p p e l l a t e r e v i e w , we have 

a p p e l l a t e j u r i s d i c t i o n p u r s u a n t t o Rule 2 8 ( A ) ( 1 ) , A l a . R. Juv. 

P."); and In re J.O.J., 860 So. 2d 1281 ( A l a . C i v . App. 2003) 

( d i s c u s s i n g Rule 28, A l a . R. Juv. P.). In Wright v.  

Montgomery County Department of Pensions & S e c u r i t i e s , 423 So. 

2d a t 257, t h i s c o u r t observed t h a t " [ R ] u l e 28 supersedes A l a . 

Code [1975, former] § 12-15-120. Rule 28 now governs 

a p p e l l a t e procedure from j u v e n i l e c o u r t . " 

The enactment of the new AJJA d i d not a l t e r the 

pro c e d u r e , s e t f o r t h i n the c o u r t r u l e s adopted by our supreme 

c o u r t , by which appeals from the j u v e n i l e c o u r t are t a k e n . 

The l e g i s l a t u r e , i n e n a c t i n g § 12-15-601, p r o v i d e d f o r an 

app e a l of a "judgment or o r d e r " of the j u v e n i l e c o u r t , but i t 

15 



2100037 

s p e c i f i e d t h a t such an a p p e a l remains governed by the 

procedure e s t a b l i s h e d by the r u l e s adopted by the supreme 

c o u r t , such as Rule 28, A l a . R. Juv. P. The l e g i s l a t u r e i s 

presumed t o know of the supreme c o u r t ' s enactment of Rule 28, 

A l a . R. Juv. P., as w e l l as the a p p e l l a t e c o u r t s ' 

i n t e r p r e t a t i o n s of t h a t r u l e as g o v e r n i n g appeals from 

j u v e n i l e c o u r t s and a l l o w i n g d i r e c t a p p eals of f i n a l o r d e r s 

and judgments of the j u v e n i l e c o u r t t o an a p p e l l a t e c o u r t . 

Carson v. C i t y of P r i c h a r d , s u p r a . There i s no i n d i c a t i o n i n 

the new AJJA t h a t the l e g i s l a t u r e i n t e n d e d t o modify the 

procedure s e t f o r t h i n the R u l e s of J u v e n i l e Procedure or t o 

c r e a t e a r i g h t of a p p e a l of n o n f i n a l o r d e r s of the j u v e n i l e 

c o u r t s . 3 C o n s t r u i n g § 12-15-601 as a whole, see F l u k e r v. 

3 S e c t i o n § 12-15-601 a l s o p r o v i d e s t h a t "appeals from 
j u v e n i l e c o u r t p r o c e e d i n g s ... s h a l l t a k e precedence over a l l 
o t h e r b u s i n e s s of the c o u r t t o which the a p p e a l i s t a k e n . " 
That p r o v i s i o n , t o g e t h e r w i t h the R u l e s of J u v e n i l e Procedure 
p r o v i d i n g s h o r t e n e d time l i m i t a t i o n s f o r the c o n s i d e r a t i o n of 
postjudgment motions and f o r t a k i n g an a p p e a l i n j u v e n i l e 
c a s e s , are d e s i g n e d t o h a s t e n the p r o g r e s s of a p p e a l s i n 
j u v e n i l e c a s e s , which i s c o n s i s t e n t w i t h the g o a l of the new 
AJJA t o r e u n i t e p a r e n t s and c h i l d r e n as q u i c k l y as p o s s i b l e . 
See § 12-15-101, A l a . Code 1975. A l l o w i n g appeals from 
n o n f i n a l o r d e r s , as the d i s s e n t a d v o cates, would slow the 
r e s o l u t i o n of j u v e n i l e c a s e s . F u r t h e r , i t i s f o r e s e e a b l e t h a t 
a p a r t y c o u l d a p p e a l e v e r y n o n f i n a l o r d e r as a d i l a t o r y t a c t i c 
t o d i v e s t the j u v e n i l e c o u r t of j u r i s d i c t i o n and impede i t s 
a b i l i t y t o a c t w h i l e the matter i s on a p p e a l . See R.H. v. 
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W o l f f , s u p r a , i t i s c l e a r t h a t the l e g i s l a t u r e , i n e n a c t i n g 

the new AJJA, d i d not a l t e r the procedure f o r appeals from the 

j u v e n i l e c o u r t t o a l l o w f o r appeals from n o n f i n a l o r d e r s of 

the j u v e n i l e c o u r t ; r a t h e r , i t l e f t i n p l a c e the w e l l 

e s t a b l i s h e d p rocedure by which f i n a l o r d e r s and judgments of 

the j u v e n i l e c o u r t may be appealed. Thus, Rule 28, A l a . R. 

Juv. P., c o n t i n u e s t o govern the d e t a i l e d p r o c e d u r e f o r 

appeals from the j u v e n i l e c o u r t , and t h a t r u l e e x p r e s s l y 

a u t h o r i z e s a p p e a l s o n l y from " f i n a l o r d e r s , judgments, or 

decrees of the j u v e n i l e c o u r t . " 4 

J.H., 778 So. 2d 839, 841-42 ( A l a . C i v . App. 2000) (a n o t i c e 
of a p p e a l from a n o n f i n a l o r d e r d i v e s t e d the j u v e n i l e c o u r t of 
j u r i s d i c t i o n t o e n t e r f u r t h e r o r d e r s i n the a c t i o n , so 
subsequent o r d e r s were n u l l i t i e s ) . 

4 R u l e 28, A l a . R. Juv. P., s t a t e s , i n p e r t i n e n t p a r t : 

"(A) D i r e c t Appeals t o A p p e l l a t e C o u r t s . 

"(1) A p p eals from f i n a l o r d e r s , judgments, or 
d ecrees of the j u v e n i l e c o u r t s h a l l be t o the 
a p p r o p r i a t e a p p e l l a t e c o u r t , s u b j e c t t o the Alabama 
Rule s of A p p e l l a t e Procedure, i f : 

" [ L i s t i n g r e q u i r e m e n t s f o r a p p e a l t o 
a p p e l l a t e c o u r t . ] 

"(2) I f the a p p e a l p r o v i d e d i n t h i s s u b s e c t i o n 
i s t a ken from a f i n a l o r d e r , judgment, or decree i n 
a case or p r o c e e d i n g a r i s i n g out of the j u r i s d i c t i o n 
of the j u v e n i l e c o u r t over a c h i l d ... the 
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We conclude t h a t the enactment of the new AJJA d i d not 

a l t e r the law t h a t appeals from a j u v e n i l e c o u r t must be from 

a judgment or an o r d e r t h a t i s s u f f i c i e n t l y f i n a l t o s u p p o r t 

an a p p e a l . The September 22, 2010, o r d e r a t i s s u e i n t h i s 

a p p e a l i s not such an o r d e r . A c c o r d i n g l y , we d i s m i s s the 

a p p e a l as h a v i n g been taken from a n o n f i n a l judgment. 

APPEAL DISMISSED. 

P i t t m a n and Thomas, J J . , concur. 

Moore, J . , d i s s e n t s w i t h w r i t i n g , which Bryan, J . , j o i n s . 

a p p r o p r i a t e a p p e l l a t e c o u r t f o r purposes of a p p e a l 
s h a l l b e [ , depending on the c i r c u m s t a n c e s , e i t h e r 
the C o u r t of C r i m i n a l Appeals or the Court of C i v i l 
A p p e a l s ] . 

"(B) Appeals t o C i r c u i t C o u r t . Appeals from 
f i n a l o r d e r s , judgments, or decrees i n a l l o t h e r 
cases ... s h a l l be t o the c i r c u i t c o u r t f o r t r i a l de 
novo " 
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MOORE, Ju d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . 

The c u r r e n t Alabama J u v e n i l e J u s t i c e A c t ("the A J J A " ) , § 

12-15-101 e t s e q . , c o n t e m p l a t e s t h a t d e p e n d e n c y p r o c e e d i n g s 

a r e t o be c o n d u c t e d i n two p h a s e s . I n t h e f i r s t p h a s e , known 

as t h e " a d j u d i c a t o r y h e a r i n g , " see § 1 2 - 1 5 - 3 1 0 ( a ) , A l a . Code 

1975, t h e j u v e n i l e c o u r t d e c i d e s w h e t h e r a c h i l d i s d e p e n d e n t . 

I n t h e s e c o n d p h a s e , known as t h e " d i s p o s i t i o n a l h e a r i n g , " see 

§ 1 2 - 1 5 - 3 1 1 ( a ) , A l a . Code 1975, t h e j u v e n i l e c o u r t d e t e r m i n e s 

t h e c u s t o d i a l s e t t i n g t h a t w o u l d s e r v e t h e b e s t i n t e r e s t s o f 

t h e c h i l d . The A J J A a u t h o r i z e s j u v e n i l e c o u r t s t o " p r o c e e d 

i m m e d i a t e l y " f r o m t h e f i r s t p h a s e t o t h e s e c o n d , b u t i t a l s o 

a l l o w s j u v e n i l e c o u r t s t o p o s t p o n e t h e d i s p o s i t i o n a l h e a r i n g 

f o r a " r e a s o n a b l e p e r i o d " i n some c a s e s . See § 12-15-311, 

A l a . Code 1975. C o n s i s t e n t w i t h t h e f o r e g o i n g p r o c e d u r e , i n 

t h i s c a s e , t h e Bessemer D i v i s i o n o f t h e J e f f e r s o n J u v e n i l e 

C o u r t ("the j u v e n i l e c o u r t " ) c o n d u c t e d an a d j u d i c a t o r y h e a r i n g 

and e n t e r e d a judgment on September 22, 2010, f i n d i n g t h e 

c h i l d d e p e n d e n t and p o s t p o n i n g t h e d i s p o s i t i o n a l h e a r i n g u n t i l 

O c t o b e r 12, 2010, l e a v i n g " p e n d e n t e l i t e " c u s t o d y o f t h e c h i l d 

w i t h Mac.M. and Mar.M., t h e c h i l d ' s m a t e r n a l g r a n d p a r e n t s . 
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The p r e l i m i n a r y q u e s t i o n b e f o r e t h i s c o u r t i s w h e t h e r t h e 

September 22, 2010, judgment i s a judgment t h a t w i l l s u p p o r t 

an a p p e a l . 

S e c t i o n 12-15-601, A l a . Code 1975, a p a r t o f t h e A J J A , 

p r o v i d e s : 

"A p a r t y ... has t h e r i g h t t o a p p e a l a judgment 
o r o r d e r f r o m any j u v e n i l e c o u r t p r o c e e d i n g p u r s u a n t 
t o t h i s c h a p t e r . The p r o c e d u r e f o r a p p e a l i n g t h e s e 
c a s e s s h a l l be p u r s u a n t t o r u l e s o f p r o c e d u r e 
a d o p t e d by t h e Supreme C o u r t o f A l a b a m a . A l l 
a p p e a l s f r o m j u v e n i l e c o u r t p r o c e e d i n g s p u r s u a n t t o 
t h i s c h a p t e r s h a l l t a k e p r e c e d e n c e o v e r a l l o t h e r 
b u s i n e s s o f t h e c o u r t t o w h i c h t h e a p p e a l i s t a k e n . " 

S e c t i o n 12-15-601 s p e c i f i c a l l y a l l o w s f o r t h e a p p e a l o f "a 

judgment o r o r d e r " f r o m "any j u v e n i l e c o u r t p r o c e e d i n g . " 

S e c t i o n 12-15-601 does n o t s t a t e t h a t a p p e a l s may l i e o n l y 

f r o m " f i n a l j u d g m e n t s " e n t e r e d by j u v e n i l e c o u r t s . I n t h a t 

r e g a r d , § 12-15-601 s u b s t a n t i a l l y m o d i f i e s p r i o r l a w . Under 

t h e f o r m e r v e r s i o n o f t h e A J J A , f o r m e r § 12-15-120, A l a . Code 

1975, p r o v i d e d f o r a p p e a l s s o l e l y f r o m "a f i n a l o r d e r , 

j udgment o r d e c r e e o f t h e j u v e n i l e c o u r t " (Emphasis 

added.) T h i s c o u r t must presume t h a t by d e l e t i n g t h e word 

" f i n a l , " t h e l e g i s l a t u r e i n t e n d e d t o change t h e l a w so as t o 

a l l o w a p p e a l s f r o m o r d e r s e n t e r e d by t h e j u v e n i l e c o u r t t h a t 
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do n o t c o m p l e t e l y end t h e p r o c e e d i n g s . 5 See G l a s s v. A n n i s t o n  

C i t y Bd. o f Educ., 857 So. 2d 1143, 1147 ( A l a . C i v . App. 2006) 

( h o l d i n g t h a t amendment t o s t a t u t e t h a t e x c l u d e s p r i o r t e r m s 

s h o u l d be c o n s t r u e d as d e m o n s t r a t i n g l e g i s l a t u r e ' s i n t e n t i o n 

t o m o d i f y p r i o r l a w ) . 

I n t h a t r e g a r d , I b e l i e v e o u r l e g i s l a t u r e has made a w i s e 

d e c i s i o n . J u v e n i l e c o u r t s r o u t i n e l y make d e t e r m i n a t i o n s t h a t 

s e r i o u s l y i m p a c t t h e f u n d a m e n t a l r i g h t s o f p a r e n t s and 

c h i l d r e n o f t h i s s t a t e t o f r e e a s s o c i a t i o n w i t h one a n o t h e r . 

See J a c k s o n v. J a c k s o n , 999 So. 2d 488, 494 ( A l a . C i v . App. 

5The main o p i n i o n p o s i t s t h a t , a l t h o u g h t h e l e g i s l a t u r e 
d e l e t e d t h e word " f i n a l " f r o m t h e f i r s t s e n t e n c e o f § 12-15¬
601, t h e l e g i s l a t u r e , by r e f e r r i n g t o t h e r u l e s o f p r o c e d u r e 
a d o p t e d by o u r supreme c o u r t , w h i c h i n c l u d e t h e R u l e s o f 
J u v e n i l e P r o c e d u r e , i n t h e s e c o n d s e n t e n c e , i n t e n d e d 
n e v e r t h e l e s s t h a t a p p e a l s w o u l d l i e o n l y f r o m f i n a l j u d g m e n t s . 
I f t r u e , t h a t w o u l d mean t h a t t h e l e g i s l a t u r e u s e d t h e most 
c o n v o l u t e d manner p o s s i b l e o f m a i n t a i n i n g t h e f i n a l i t y 
r e q u i r e m e n t , r e m o v i n g i t i n t h e f i r s t s e n t e n c e o n l y t o r e v i v e 
i t i n t h e n e x t , and t h e n o n l y by i n c o r p o r a t i o n by r e f e r e n c e . 
I b e l i e v e t h e two s e n t e n c e s must be r e a d more 
s t r a i g h t f o r w a r d l y . The f i r s t s e n t e n c e o b v i o u s l y d e l e t e s t h e 
f i n a l i t y r e q u i r e m e n t c o n t a i n e d i n t h e f o r m e r A J J A and t h e 
c u r r e n t R u l e s o f J u v e n i l e P r o c e d u r e and e s t a b l i s h e s t h a t a l l 
o r d e r s o r j u d g m e n t s o f t h e j u v e n i l e c o u r t w i l l s u p p o r t an 
a p p e a l . The s e c o n d s e n t e n c e m e r e l y p r e s c r i b e s t h a t t h e method 
f o r a p p e a l i n g f r o m s u c h o r d e r s o r j u d g m e n t s s h a l l be i n 
a c c o r d a n c e w i t h t h e r u l e s o f p r o c e d u r e a d o p t e d by o u r supreme 
c o u r t . T h a t c o n s t r u c t i o n g i v e s f u l l e f f e c t t o b o t h t h e f i r s t 
and t h e s e c o n d s e n t e n c e s , w i t h o u t p l a c i n g them i n c o n f l i c t , as 
t h e i n t e r p r e t a t i o n by t h e main o p i n i o n d o e s . 
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2007) ( p l u r a l i t y o p i n i o n as t o i s s u e o f v i s i t a t i o n ) . Such 

o r d e r s demand i m m e d i a t e a p p e l l a t e r e v i e w , as t h i s c o u r t has 

p r e v i o u s l y r e c o g n i z e d . See D.P. v. L i m e s t o n e C n t y . Dep't o f  

Human Res., 28 So. 3d 759, 764 ( A l a . C i v . App. 2009) ( " I f t h e 

o r d e r a d d r e s s e s c r u c i a l i s s u e s t h a t c o u l d r e s u l t i n d e p r i v i n g 

a p a r e n t o f t h e f u n d a m e n t a l r i g h t t o t h e c a r e and c u s t o d y o f 

h i s o r h e r c h i l d , w h e t h e r i m m e d i a t e l y o r i n t h e f u t u r e , t h e 

o r d e r i s an a p p e a l a b l e o r d e r . " ) . I f t h e j u v e n i l e c o u r t has 

o v e r r e a c h e d i n s e p a r a t i n g t h e f a m i l y , t h a t e r r o r s h o u l d be 

p r o m p t l y c o r r e c t e d so as t o m i n i m i z e t h e harm t o t h e f a m i l y 

u n i t ; i f t h e j u v e n i l e c o u r t has a c t e d p r o p e r l y , i m m e d i a t e 

a p p e l l a t e a p p r o v a l ends any u n c e r t a i n t y t h a t may c l o u d f u r t h e r 

p r o c e e d i n g s and j e o p a r d i z e t h e s t a b i l i t y o f t h e c h i l d . The 

i s s u e s a t s t a k e i n j u v e n i l e - c o u r t p r o c e e d i n g s a r e t o o 

i m p o r t a n t f o r a p p e l l a t e r e v i e w t o depend on l e g a l 

t e c h n i c a l i t i e s s u c h as w h e t h e r t h e judgment w o u l d be 

c o n s i d e r e d " f i n a l " i f i t was e n t e r e d i n a s i m p l e c i v i l a c t i o n . 

T h i s c o u r t has no a u t h o r i t y t o q u e s t i o n t h e wisdom o f t h e 

l e g i s l a t u r e on t h i s p o i n t ; i n s t e a d , we must a d h e r e t o i t s 

d e c i s i o n . See F r i d a y v. E t h a n o l C o r p . , 539 So. 2d 208, 211 

( A l a . 1988) ( " A l l q u e s t i o n s o f p r o p r i e t y , wisdom, n e c e s s i t y , 
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u t i l i t y , and e x p e d i e n c y a r e e x c l u s i v e l y f o r t h e L e g i s l a t u r e t o 

d e t e r m i n e and a r e m a t t e r s w i t h w h i c h t h e c o u r t s have no 

c o n c e r n . " ) . 

B r y a n , J . , c o n c u r s . 
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