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PITTMAN, Judge. 

In January 2009, Ryan Musick, a p p e a r i n g through c o u n s e l , 

sued Gordon L. D a v i s , two o t h e r named de f e n d a n t s , and one 

f i c t i t i o u s l y named defendant i n the Montgomery C i r c u i t C o u r t , 

a s s e r t i n g c l a i m s of n e g l i g e n c e , wantonness, and f r a u d u l e n t 
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m i s r e p r e s e n t a t i o n c o n c e r n i n g the c o n d i t i o n of a used 

r e s i d e n c e . D a v i s , a p p e a r i n g pro se, answered the c o m p l a i n t i n 

March 2009, denying l i a b i l i t y and a s s e r t i n g v a r i o u s 

a f f i r m a t i v e d e f e n s e s . M u s i c k ' s c l a i m s a g a i n s t the o t h e r named 

defendants were d i s m i s s e d p u r s u a n t t o a j o i n t s t i p u l a t i o n i n 

June 2009, l e a v i n g t o be a d j u d i c a t e d o n l y the c l a i m s a s s e r t e d 

a g a i n s t D a v i s . 

A c c o r d i n g t o the c o m p u t e r i z e d case-action-summary sheet 

i n the case, on A p r i l 6, 2010, the t r i a l c o u r t s e t the case 

f o r a " s t a t u s / s c h e d u l i n g c o n f e r e n c e " t o be h e l d on A p r i l 13, 

2010, and c o p i e s of t h a t o r d e r were a p p a r e n t l y t r a n s m i t t e d 

b o t h t o Music k ' s c o u n s e l and t o D a v i s . However, n e i t h e r 

c o u n s e l f o r Musick nor e i t h e r p a r t y appeared a t t h a t 

c o n f e r e n c e . On A p r i l 28, 2010, a judgment was e n t e r e d 

d i s m i s s i n g the case " f o r l a c k of p r o s e c u t i o n " ; i n t h a t 

judgment, the t r i a l c o u r t s p e c i f i c a l l y noted the p a r t i e s ' 

absence from the A p r i l 13, 2010, c o n f e r e n c e . 1 Two days l a t e r , 

M usick f i l e d a postjudgment motion t o a l t e r , amend, or v a c a t e 

the judgment, a v e r r i n g t h a t h i s c o u n s e l a l s o had r e p r e s e n t e d 

1That judgment of d i s m i s s a l , under Rule 4 1 ( b ) , A l a . R. 
C i v . P., " o p e r a t e s as an a d j u d i c a t i o n upon the m e r i t s . " 
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Musick i n another m a t t e r f o r m e r l y pending b e f o r e the t r i a l 

c o u r t t h a t had been s e t t l e d two months p r e v i o u s l y and t h a t 

c o u n s e l , as a r e s u l t of an o v e r s i g h t , " a p p a r e n t l y d i d not 

p r o p e r l y i d e n t i f y which case the ... o r d e r was a p p l i c a b l e t o 

a n d [ , ] t h i n k i n g t h a t the matter had been s e t t l e d , d i d not 

c a l e n d a r the h e a r i n g . " The t r i a l c o u r t d e n i e d t h a t 

postjudgment motion. M u s i c k ' s a p p e a l from the judgment of 

d i s m i s s a l was t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t t o A l a . Code 

1975, § 12-2-7(6). 2 

" R u l e 4 1 ( b ) , A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t 
p a r t : 'For f a i l u r e of the p l a i n t i f f t o p r o s e c u t e or 
to comply w i t h [ t h e Alabama R u l e s of C i v i l 
P r o c e d u r e ] or any o r d e r of [ t h e ] c o u r t , a defendant 
may move f o r d i s m i s s a l of an a c t i o n or of any c l a i m 
a g a i n s t the defendant.' I t i s w e l l s e t t l e d t h a t the 
d e c i s i o n whether t o e n t e r a Rule 41(b) d i s m i s s a l i s 
w i t h i n the sound d i s c r e t i o n of the t r i a l c o u r t , and 
such a d i s m i s s a l w i l l be r e v e r s e d o n l y i f the t r i a l 
c o u r t exceeded i t s d i s c r e t i o n . However, because 
d i s m i s s a l w i t h p r e j u d i c e i s a d r a s t i c s a n c t i o n , i t 
s h o u l d be a p p l i e d o n l y i n extreme s i t u a t i o n s . 
T h e r e f o r e , t h i s c o u r t w i l l c a r e f u l l y s c r u t i n i z e 

2 A l t h o u g h Musick, b e f o r e a p p e a l i n g , f i l e d a motion i n the 
t r i a l c o u r t s e e k i n g r e l i e f from the judgment of d i s m i s s a l 
p u r s u a n t t o Rule 6 0 ( b ) , A l a . R. C i v . P. — a motion upon which 
the a p p e l l a t e r e c o r d r e f l e c t s no r u l i n g by the t r i a l c o u r t — 
the p o s s i b l e c o n t i n u e d pendency of t h a t motion would not 
d e s t r o y our a p p e l l a t e j u r i s d i c t i o n because such a motion "does 
not a f f e c t the f i n a l i t y of a judgment or suspend i t s 
o p e r a t i o n . " Ex p a r t e R.S.C., 853 So. 2d 228, 233-34 ( A l a . 
C i v . App. 2 002) . 
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o r d e r s d i s m i s s i n g an a c t i o n w i t h p r e j u d i c e and 
o c c a s i o n a l l y w i l l f i n d i t n e c e s s a r y t o s e t them 
a s i d e . In r e v i e w i n g the t r i a l c o u r t ' s d i s m i s s a l of 
an a c t i o n , we must determine whether the r u l i n g i s 
s u p p o r t e d by the e v i d e n c e c o n t a i n e d i n the r e c o r d . " 

B l a k e v. S t i n s o n , 5 So. 3d 615, 617-18 ( A l a . C i v . App. 2008) 

( c i t a t i o n s o m i t t e d ) . F u r t h e r , under Alabama p r e c e d e n t s , the 

p u b l i c i n t e r e s t i n d i s p o s i n g of l i t i g a t i o n on the m e r i t s i s 

s a i d t o be overcome, and the " d r a s t i c s a n c t i o n " of a d i s m i s s a l 

i s deemed w a r r a n t e d , when a c l e a r r e c o r d of d e l a y , w i l l f u l 

d e f a u l t , or contumacious conduct by the p l a i n t i f f e x i s t s . See 

G i l l v. Cobern, 36 So. 3d 31, 33 ( A l a . 2009). 

In t h i s case, the t r i a l c o u r t d i s m i s s e d Musick's a c t i o n 

a g a i n s t Davis a p p r o x i m a t e l y 15 months a f t e r the case was 

i n i t i a t e d . F u r t h e r , t h a t c o u r t a c t e d sua sponte, i n the 

absence of a d i s m i s s a l motion from D a v i s , 15 days a f t e r b o t h 

p a r t i e s had n e g l e c t e d t o a t t e n d a " s t a t u s / s c h e d u l i n g 

c o n f e r e n c e " t h a t was s e t 7 days i n advance. Thus, the s o l e 

bases a p p e a r i n g of r e c o r d t h a t might su p p o r t the t r i a l c o u r t ' s 

d e c i s i o n t o d i s m i s s the a c t i o n are (a) the pendency of the 

case f o r 15 months and (b) the nonattendance of Musick or h i s 

c o u n s e l a t the c o n f e r e n c e . 
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In B l a k e , we h e l d t h a t a d e l a y of a p p r o x i m a t e l y t h r e e 

years between the f i l i n g of an amended c o m p l a i n t and the 

f i l i n g of a motion t o r e i n s t a t e a case t o a t r i a l c o u r t ' s 

a c t i v e docket d i d not a l o n e w a r r a n t d i s m i s s a l under Rule 

4 1 ( b ) , A l a . R. C i v . P., o p i n i n g t h a t the e x i s t e n c e of such a 

dormancy p e r i o d , " w i t h o u t e v i d e n c e of contumacious conduct or 

w i l l f u l d e f a u l t , i s i n s u f f i c i e n t t o j u s t i f y the h a r s h s a n c t i o n 

of d i s m i s s a l w i t h p r e j u d i c e . " 5 So. 3d a t 620. The s o l e 

a r g u a b l y "contumacious conduct" a p p e a r i n g i n the r e c o r d i n 

t h i s case would be the absence of Musick and h i s c o u n s e l a t 

the " s t a t u s / s c h e d u l i n g c o n f e r e n c e " on A p r i l 13, 2010. 

However, i m m e d i a t e l y upon r e c e i p t of the judgment of 

d i s m i s s a l , Musick f i l e d a postjudgment motion i n d i c a t i n g t h a t 

h i s and h i s c o u n s e l ' s absence a t the c o n f e r e n c e had been 

i n a d v e r t e n t , a p r o d u c t of a c a l e n d a r i n g o v e r s i g h t r e l a t e d t o 

c o n f u s i o n between two c a s e s , r a t h e r than a d e l i b e r a t e a c t on 

M u s i c k ' s or h i s c o u n s e l ' s p a r t ; Davis f i l e d n o t h i n g t e n d i n g t o 

r e b u t M u s i c k ' s averments. In G i l l , a s i m i l a r c a l e n d a r i n g 

f a i l u r e by a p l a i n t i f f ' s a t t o r n e y was h e l d not t o amount t o 

w i l l f u l d e l a y or contumacious conduct so as t o w a r r a n t 

a f f i r m a n c e of a judgment of d i s m i s s a l f o r want of p r o s e c u t i o n . 
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36 So. 3d a t 33-34. Thus, whether the t r i a l c o u r t ' s d e c i s i o n 

t o d i s m i s s Musick's a c t i o n i s a t t r i b u t a b l e t o the l e n g t h of 

time t h a t the case had been pending, the f a i l u r e of Musick or 

h i s c o u n s e l t o a t t e n d the " s t a t u s / s c h e d u l i n g c o n f e r e n c e , " or 

both of them, we must agree w i t h M u s i c k ' s c o n t e n t i o n on 

a p p e a l 3 t h a t the sua sponte i m p o s i t i o n of the u l t i m a t e 

s a n c t i o n of d i s m i s s a l under Rule 41(b) was s i m p l y not 

w a r r a n t e d i n t h i s case. 

The t r i a l c o u r t ' s judgment of d i s m i s s a l i s r e v e r s e d , and 

the cause i s remanded f o r r e i n s t a t e m e n t t o the t r i a l c o u r t ' s 

a c t i v e d o c k e t . 

REVERSED AND REMANDED. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 

3 D a v i s has not f a v o r e d t h i s c o u r t w i t h a b r i e f . 
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