REL: 6/24/11

Notice: This opinion Is subject to formal zevision pefors cuplicaetion In “he advence
snccTe oI Southern Reporter. Rcaders arc reguested —o notify the Reporter of Decisions,
AZzbame Apcclletce Courts, 300 Deoxter Avenuc, Montgomery, Alchama 3£104-3741 ((334)
225%-0649), of any “veoegrephloal or other erzorzs, 1in order Thaet corzsctions may be made
cefore the ovinion s wrinTed in Southern Reporter.

ALABAMA COURT OF CIVIL APPEALS

OCTOBER TERM, 2010-2011

2091185

Appeal from Madison Juvenile Court
(Cs-05-143.01)

PER CURTIAM.

D.C.S. ("the father"} appeals from a judgment entered by
the Madiscon Juvenile Court ("the juvenile court") that denied
his petition to modify his child-support obligation, that

found him in contempt and ordered him to pay a child-support



2091185

arrearage, and that refused to hold L.B. ("the mother") in
contempt.

Procedural History

This 18 the second tTime these parties have appeared

before this court. See D.C.S5. v. L.B., 4 So. 3d 513 (Ala. Civ.

App. 2008}). Litigation between the parties began in April
2005 when the mother filed a petition in the juvenile court
seeking to adjudicate the father as the biological father of
the c¢child., Id. at 515. The mother also sought custody of the
child, an award cof child support, and an award cf attocrney's
fees, Id. The parties apparently stipulated that the father
was the father of the child, and the juvenile court entered a
judgment 1n April 2007 that awarded the father "standazrd”
vigsitation rights, that found that the father was voluntarily
unemployed, that imputed income to the father in the amount of
57,414 a month, and that set his child-support obligation at
$1,025 a month. Id. at 516. This court affirmed the Jjudgment

of the juvenile court in D.C.S., supra.

On June 2b, 272009, the father filed a petition in the
juvenile court seeking a modificaticn of his child-support

obligation, retroactive to the filing of the petition, an
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award of attorney's feeg, and an order taxing the costs of the
action against the mother. The father also asked the juvenile
court Lo held the mother in criminal or civil contempt for her
failure to ¢omply with certain "standard parenting c¢lauses™ in
the Juvenile court's April 2007 Jjudgment. The mother
subseqguently filed an answer to the father's modification
petition and contempt petition. The mother, on August 12,
2009, filed a counterclaim for a rule nisi, alleging that the
father had not paid his child-support obligation in full.

On August 19, 2010, the juvenile court entered an order
that denied the father's petition to modify his child-support
obligation after it found that the father was voluntarily
underemployed and that there had not been a material change in
circumstances since the entry cf the April 2007 judgment. The
juvenile court also found that the father was in contempt for
failure to pay the full amount of his child-support
obligation, and it ordered the father to pay $¢,46%2.02 to the
mother to cure the contempt. The Juvenile court found tThat
the mother had not violated certain portions of the standard
parenting clauses made a part of 1ts April 2007 Jjudgment but

that she had wviclated the "¢ivility" regquirement in that
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Jjudgment. The Juvenile court ordered the mcther Lo
demonstrate c¢ivility at all times, but 1t did not impose
sanctions against the mother at that time. Each party was
ordered to pay their attorney's fees.

The father filed a postjudgment motion pursuant to Rule
59, Ala. R. Civ. P., challenging the juvenile court's failure
to find the mother in contempt for violating provisions of the
standard parenting c¢lauses, the juvenile court's failure to
require the mother to pay his attornev's fees, and the
juvenile court's finding that there had ncot been a material
change in circumstances since the entry of the April 2007
judgment to Jjustify a modification of his c¢hild-support
obligation. The Jjuvenile court denied the father's
postijudgment motion, and he filed a timely notice of appeal.

Issues

The father presents three issues for review by this
court: (1} whether the Jjuvenile court erred by denying his
petition to modify his child-support obligaticon and by
ordering him to pay a child-support arrearage; (2} whether the
juvenile court erred by refusing to hold the mother in

contempt; and (3) whether tThe juvenile court erred by refusing
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to order the mother Lo pay his attorney's fees and the costs
of the action.

Jurisdiction

Althcough neither party raises the issue of this ccocurt's
jurisdicticn to consider the father's appeal, Jjurisdictional
matters are of such importance that this court will review its

jurisdicticn to consider an appeal ex mero motu. See Ex parte

T.C., [Ms. 2090433, June 18, 2010]  Se. 3d  ,  (Ala.
Civ. App. 2010) (citing Ex parte Progressive Specialty Ins.
Co., 31 So. 3d 661, 662 n.l {(Ala. 2009)) ("[A] lack of

subject-matter Jjurisdicticon is not subject to waiver by the
parties, and it is our duty to consider a lack of subject-
matter jurisdicticn ex mero motu."). "A judgment entered by
a court lacking subject-matter jurisdiction is absclutely void
and will not suppocrt an appeal; an appellate court must
dismiss an attempted appeal from such a void judgment."” Vann
v. Cook, 989 So. 2d 5b6, bb9 (Ala. Civ. App. 2008} (citing

Hunt Transition & Inaugural Fund, In¢., v, Grehier, 782 So. 2d

270, 274 (Ala. 2000})}. An appeal will not lie from a void

judgment. See Montgomery v. Montgomery, 37 Sc. 3d 1s8, 173

{Ala, Civ. App. 2009) (dismissing an appeal from a wvoid
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judgment) . Thus, we must determine whether the juvenile court
had jurisdiction over the father's modification and contempt
action and the mother's counterclaim for contempt.

Recently, this court has c¢onsidered the effect of the
enactment of the new Alabama Juvenile Justice Act, § 12-15-101
et seq., Ala. Code 1975 ("the new AJJA"™}), which became
effective on January 1, 2009, as it relates to a juvenile
court's continuing Jurisdiction, or lack therecf, when a
juvenile c¢ourt initially obtains Jurisdiction tThrcocugh a

paternity acticon. See Ex parte T.C., So. 3d at

{juvenile <¢ourt did not have c¢ontinuing Jurisdiction to

consider a petition to modify custody); Ex parte L.N.K., [Ms.
20980962, December 3, 2010] = Sco. 3d = (Ala. Civ. App.
2010) {(juvenile court that had jurisdiction over paternity

action did not have continuing jurisdicticon over the father's
petition to modify <¢hild custody and c¢hild suppert); and

B.L.R. v. N.M.M., [Ms. 2091064, March 11, 2011]  So. 3d

(Ala. Civ., App. 2011) (because there was no indication in the
record that the child had ever been found dependent by the
juvenile court, the juvenile court did nect have continuing

jurisdiction to ceonsider a custody-modification action filed
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aftter January 1, 2009).

In Ex parte L.N.K., the Jefferson Family Court, which

acts as the juvenile court 1in Jefferscn County, 41in 2003,
adjudicated a man to bhe the father of a child bkorn out of
wedlock. Id. at . In its Jjudgment, the Jefferson Family
Court dmplicitly awarded custody c¢f the child to the mcther
and ordered the father to pay child support to the mother. Id.
at . In February 2010, the father filed a petition in the
Jefferson Circuit Court seeking to modify the judgment of the
Jefferson Family Court soc as to galin legal and physical
custody of the ¢hild and to end his obligation to pay c¢hild
support. Id. at . The mother subseguently filed a moticn
to dismiss the father's action, arguing that the juvenile
court retained jurisdiction over the custody and child-support
issues, not the circuit court. Id. at . The circuit court
denied the mother's motion to dismiss, and she filed a
petition for a writ of mandamus with this court. Id. at
We denied the mother's petiticn for a writ of mandamus after
discussing the continuing jurisdiction of the juvenile court

under the former Alabama Juvenile Justice Act, former & 12-15-

1 et seg., Ala. Code 1975 ("the former AJJA"), and under the
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new AJJA:

"Formerly, once a juvenile court decided custody
and c¢hild-support issues as part of a paternity
proceeding, that juvenile court retained continuing
exclusive jurisdiction over those issues unless it
terminated 1ts own Jjurisdicticn. See former §
12-15-32, Ala. Code 1975 (providing that, once a
juvenile court obtains Jurisdicticn 1in any case
involving a c¢child, that court retains Jjurisdiction
over that case until the child reaches the age of 21
years or until the court, by 1ts own order,

terminates that jurisdiction}); see also W.B.G.M. wv.
P.5.T., 9%% 50, 2d %71 (Ala. Civ. App. 2008).
However, 1in 2008, the legislature enacted the new
[AJJA], e which amended and renumbered the

provisiong of former & 12-15-32 as § 12-15-117, Ala.
Code 1975, Section 12-15-117 provides, in pertinent
part:

"' (a) Once a child has been
adjudicated dependent, delinguent, or in
need of supervision, Jurisdiction of the
juvenile c¢ourt shall terminate when the
child becomes 21 vyears of age unless, pricr
thereto, the Jjudge of the Jjuvenile c¢ourt
terminates its jurisdiction over the case
involwving the child.'

"By 1ts plain terms, § 12-15-117(a) does not
grant juvenile courts continuing jurisdiction over
children unless they have been 'adjudicated
dependent, delinguent, or 1in need of supervision.'
Thus, this court has held that a juvenile court no
longer has continuing Jjurisdiction over a child
based solely on its having made a prior paternity
determination. Ex parte T.C., [supral]."™

Id. at _ (footnote omitted).

Similarly, in Ex parte T.C., we held that the juvenile
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court did not have continuing jurisdiction to modify a custody
judgment that had not been entered pursuant to a finding that
the child was dependent, delinqguent, or in need of
supervision. __ So. 3d at . After discussing the
substantive changes made by the legislature in the new AJJA,
we explained that, by enacting the new AJJA, "[t]lhe clear
intent of the legislature was to provide that the Jjuvenile
courts of this state should no longer be deciding custody
disputes except 1insofar as thelr resclution 1is directly
incidental to core juvenile-court Jjurisdiction (such as in

original paternity actions, see Ala. Code 1975, & 26-17-104)."

Id. at . We concluded that the juvenile court's judgment

in that case "would ... ke prospectively modifiable in Alabama
only by the c¢ircuit c¢ourts, which are c¢constitutioconally
constituted as 'trial court[s] of general jurisdiction.' Ala.
Const. 19%01 & 138 (a) (Off. Recomp.)." Id. at

In the present case, as 1n Ex parte T.C. and Ex parte

L.N.K., there 1s no indicaticn that the parties' child had
ever keen adjudicated dependent, delinguent, or in need of
supervision by the juvenile court. TFurthermore, the father's

modificaticn petiticon was filed after January 1, 2009, the



2091185

effective date of the new AJJIA. Thus, pursuant to Ex parte

T.C., Ex parte L.N.K., and & 12-15-117(a), Ala. Code 1975, the

juvenile court in the present case did not have continuing
jurisdicticn to consider the father's petition to modify his
child-support ckhligation, and, Lherefore, the juvenile court's
Judgment, insofar as it denied the father's petition to modify

his child-support chligaticn, 1is wvoid fcocr lack of subject-

matter jurisdiction. The father's petition to modify should
have been filed in the circuit court. Ex parte T.C., = So.
3d at

Furthermore, notwithstanding the juvenile court's general
power to enforce its judgments, see § 12-15-110(a), Ala. Code
1975, the c¢ircuit court should also consider the contempt

petitions filed by the mother and +the father.! As

'We disagree with the conclusion in the dissent that § 12-
15-117¢(c) or § 12-15-117(d), Ala. Code 1975, provides a
juvenile court with continuing Jjurisdiction to enforce a
child-support Judgment. Section 12-15-117 provides, in
pertinent part:

"{(c) In any case over which the juvenile court
has Jjurisdiction, the juvenile c¢ourt shall retain
jurisdiction over an individual of any age for the
enforcement of any prior orders of the Juvenile
court requiring the payment of fines, court costs,
restitution, or other money ordered by the juvenile
court until paid in full.

10
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we stated above, by making substantive changes tTo the fLormer
AJJA concerning a juvenile court's continuing and original

jurisdicticon, see & 12-15-114(a}, Ala. Code 1975, the clear

"{d) For purposes of enforcing any ocrder of the
juvenile court requiring the pavment of finesg, court
costs, restitution, or other money ordered by the
juvenile court, the remedies with regard to
punishment for contempt, including incarceraticn in
Jail of individuals 18 vyears of age or clder, shall
be available to the juvenile court.”

The dissent ccncludes that the "catchall” provision in §%
12-15-117 (¢) and (d} —-- "other money ordered by the juvenile
court" —-- includes a child-support Jjudgment entered by the
juvenile court, even when the IJjuvenile c¢court does not
otherwise have continuling Jjurisdiction tc modify the same
child-suppcrt Jjudgment. However, the phrase "other money
ordered by the Juvenile c¢ourt" is ambiguous at best and
certainly does not, in plain terms, specifically confer upon
the Juvenile court continuing Jurisdicticn over the
enforcement of a child-support Jjudgment when the Juvenile
court does ncot otherwise have continuing subject-matter
jurisdicticon over the action. fee XK.C.G. wv. S.J.R., 46 So. 3d

499, 501 (Ala. Civ. App. 2010) ("Juvenile courts, as courts of
limited jurisdiction, cnly have subject-matter jurisdiction as
expressly conferred by statute.”). Relying on tThe egjusdem

generis rule of statutory construction, we conclude that
child-support judgments are not included in the phrase "other
money ordered by the Jjuvenile court” because child-support
judgments are of a different nature or c¢lass of orders than
orders of the juvenile court reguiring the payment of fines,
court costs, and restitution. Sece Cocking w. City of
Montgcocmery, 48 3o, 3d €647, 650 (Ala. Civ., App. 2010} ("The
ejusdem generis rule of statutory construction provides that
when general words or phrases follow or precede a specific
list of classes of perscons or things, the general word or
phrase is interpreted tfo be of the same nature or <lass as
those named in the specific list.").

11
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intent of the legislature was to alleviate the Jjuvenile
court's docket by removing the Jjuvenile court's continuing
jurisdiction over casgseg wherein the child or the children in
gquestion had not been adjudicated to be dependent, delingquent,

or in need of supervision. See J.W. wv. C.B., [Ms. 2100108,

February 25, 2011] _ Se. 3d __ (Ala. Civ. App. 2011)
{pursuant to the new AJJA, Lhe juvenile court had continuing
jurisdiction to modify a custody determination that was made
after a child had been adjudicated dependent).

Considering the substantive changes made to the former
AJJA, we must conclude that the legislature intended for the
juvenile court to be completely divested of its continuing
jurisdiction over proceedings wherein the child in guesticn
was not adjudicated to be dependent, delinguent, or in need of
supervision by the juvenile court. If the legislature, at
least by implication in § 12-15-117{(a}, granted the circuit
courts power to mecdify juvenile-court judgments that did not
fall within the continuing jurisdiction of the juvenile court,
we muslt conclude, 1in the absence cof a statute specifically
stating otherwise, that the legislature also granted circuit

courts the power to enforce the juvenile-court judgments that

12
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did not fall within the c¢ontinuing Jurisdiction of the
juvenile court.”

To conclude otherwise would ©produce a less Lthan
harmeonious result when the juvenile courts and the circuit
courts attempt to conduct separate but related proceedings
concerning the same parties, wherein the likelihood of

inconsistent judgments is all but certain.’ Cf. Weathers v.

“Our decision should not be interpreted as placing a
limitation on the Jjuvenile court's power to enforce its
judgments when the Juvenile c¢ourt 18 otherwise properly
exercising continuing jurisdiction over the underlying action.

‘The father's inability to pay his child-support
obligation 1is the basis of his defense %o the mother's
contempt petition as well as the basis of his petition to
mocdify his child-support obligation. If the contemptL issues
are split from the modification issues, the circuit court and
the juvenile court would he reguired to determine the same
gquestion, 1i.e., whether the father had the ability to pay
51,025 a month in c¢hild support during the same period.
Morecver, this court wculd be determining the father's ability
to pay when that question has not been properly pressnted to
the circuit court.

To use the present case as an example, 1f the circuit
court, after considering the father's petition to modify his
child-support obligaticon, concludes that there had been a
material change in circumstances since the entry cof the April
2007 Jjudgment, 1.e., 1f it found that the father was not
voluntarily underemplovyed, the circuit court would enter a
judgment granting the father's petition to modify his child-
support chligation. Becaugse Lthe circuit court could make such
a modification retroactive to the date the father filed his
petition, see Rule 32(A)(3)(a), Ala. R. Jud. Admin., tThe

13
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City of Oxford, 895 Sc. 2d 305, 309 (Ala. Civ. ZApp. 2004)

(quoting Ex parte Jackson, 625 So. 2d 42%, 428 (Ala. 1992)

quoting in turn 22 Norman J. Singer, Sutherland Statutory

Construction & 46.05 5th ed. 199%3)) ("'[Slections of the Code

originally ccnstituting a single act must be read in pari
materia in order to "produce a harmonious whole."'"). In
addition to the near certalinty of inconsistent judgments, to
conclude that the Juvenile court retained jurisdiction to
enforce its prior child-support order under these
circumstances would result in a multiplicity of trials, a
waste of judicial resources, and the burden of unnecessary
expense to the parties because the juvenile court would be
able to enforce, but not modify, its pricr judgments. CIf. Ex

parte Dowling, 506 So. 2d 340, 342 (Ala. Civ. App. 1986)

{holding that the Tuscaloosa Circuit Court had jurisdiction to

circuit court could, depending on the father's new child-
support obligation, determine that the father did not owe a
child-support arrearage. However, in contrast, the juvenile
court, after considering the mother's contempt petition, could
determine that the father was voluntarily underemployed and
that he had the akility to pay the full amount of child
support ordered in the April 2007 judgment. Thus, the juvenile
court could find that the father was in contempt and could
order the father to pay 2 child-support arrearage, which would
be inconsistent with the judgment of the circuit court.

14
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consider a child-support-modificaticn action tcgether with a
petition for contempt to enforce a Jjudgment entered by the
Houston Circuit Court, concluding that "[s]luch procedure would
prevent a multiplicity of suits and trials over the subject of
child support and would assure the Just, speedy and
inexpensive determination of those matters"}. Moreover, if we
conclude that the new AJJA gives Jjuvenile courts retained
jurigsdicticon to enforce a prior judgment that it nco longer has
continuing Jurisdiction over, the intent ¢f legislature,
discussed above, to allow juvenile courts to focus on matters
directly related Lo core Jjuvenile Jurisdicticon, would be

thwarted. Cf. Weathers v. City of Oxford, 8%5 So. 2d at 208

{("[T]lhe Legislature will not be presumed Lo have done a futile
thing in enacting a statute; there is a presumption that the
Legislature intended a just and reasonable construction and
did not enact a statute that has no practical meaning.").
Because the new AJJA does not specifically confer
continuing subject-matter jurisdiction on the juvenile court
to enforce its prior child-suppcort Judgment when the juvenile
court does not otherwise have continuing Jjurisdiction to

mocdlify that Judgment, we must conclude that the new AJJA

15
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removes a juvenile court's continuing jurisdicticn Lo modify,
as well as enforce, a judgment entered pursuant to an criginal
paternity action. Because the circuit court is the only court
that has dJjurisdiction over the father's c¢child-support-

mocdificaticn petition, Ex parte L.N.K., supra, the circuit

court should also consider the contempt petitions filed by the

father and the mother. Cf. Ex parte Dowling, 506 So. 2d at

341-42. The father's appeal 1s dismissed, albeit with
instructions to the juvenile court to vacate 1ts August 2010
judgment.

The ZIfather's request for an attorney fee on appeal 1s
denied.

APPEAL DISMISSED WITH INSTRUCTIONS.

Moore, J., concurs.

Bryan, J., concurs specially, with writing.

Thomas, J., concurs in the result, with writing.
Thompson, P.J., concurs 1in part and dissents 1n part,
with writing, which Pittman, J., joins.

16
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BRYAN, Judge, concurring specially.

I agree with Judge Thomas in principle insofar as she
tries to find a middle ground with regard to the jurisdiction
of the juvenile court versus tThe jurisdiction of the circuit
court in this particular case. However, I believe there are
situations, unaccounted for 1in her writing, that would make
her sclution untenabkle,.

The following example best identifies my concerns. If,
after a juvenile court has adjudicated a paternity action, one
of the parties to that action subsequently files an action in
the Juvenile court to enforce part of that Jjudgment, under
Judge Thomas's view {(and the dissent's view), the Jjuvenile
court would retain jurisdiction to adjudicate that contempt
action. A problem arises when, perhaps several months after
the enforcement action has been filed, either the petitioner
or the respondent in the enforcement action files either a
motion to modify child support or a motion to modify child
custody. In such a case, even Lhough the enforcement acticn
had been properly filed in the Jjuvenile court, the entire
matter, the enforcement action and the modificaticon action,

must he removed from juvenile court and adjudicated by the

17
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circuit court. Even more problematic would ke a situation
wherein the mecdification acticn is tried by the implied
consent o0of the parties during the trial on the enforcement
actlon. In such a case, the trial would have to cease, and
the enforcement action aleong with the modification action
would have to be removed from juvenile court and adjudicated
by the circuit court. Such unfcoreseeable circumstances render
a petitioner in an enforcement action at the mercy of a
respondent who, whether intentionally or not, could delay a
decislion on LThe petitioner's request for relief and cause
additional financial burdens by filing a modification action,.
Further, if the parties or the juvenile-court Jjudge fail to
recognize that such a matter would have fto ke adjudicated by
the circuit court and the juvenile court enters a judgment on
the enforcement and the modification issues, that Jjudgment

will be wvoid because 1t was entered without subject-matter

Jurisdicticn. TIf an appeal is filed from the entry of a void
judgment, this court must dismiss the appeal. See B.L.R. V.
N.M.N., [Ms. 2091064, March 11, 2011] So. 3d ,

{Ala. Civ. App. 2011).

I believe that & court either has jurisdicticn or it does

18



2091185

not. I Join the main opinion because 1t does the difficult
task of ensuring that tThe intent of the legislature, sege
discussion in the main opinion  So. 3d at  , and the due
process that must be afforded to all parties in a matter being
litigated are recconciled. Although tThe dissent gives reasons
why the main opinion is incorrect, it does not offer a methcd
of reconciling the conflicts facing this court 1f we are
regquired to decide the father's ability te pay his child-
support cbhligation pursuant to the enforcement action withcut
deciding the father's ability to pay his child-suppozrt
obligation pursuant to his modification action (which has not
vet been decided by the appropriate lower court).

I find no satisfaction 1in concluding that a Juvenile
court does not have jurisdiction to enforce its own judgments
in cases such as this. Appellate-court judges are rcutinely
called upon to make difficult decisicons, and this case is one
in which we must make such difficult decisions., Althcugh I do
not like the outcome, I must conclude that the main cpinicn
best resolves Lhe gaps in the Alakbama Juvenile Justice Act, §
12-15-101 et segq., Ala. Code 1975, that the legislature has

left this court to resclve.

19
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THOMAS, Judge, concurring in the result.

Although I concur with the result reached by the main
opinicn, I must agree with Presiding Judge Thompscon's special
writing insofar as it addresses the juvenile court's inherent
power to enforce its own child-custody and child-support
judgments.  So. 3d at . A juvenile court, although it

is a court of limited Jurisdiction, retains the power to

interpret and enforce its own Judgments. See State ex rel.

D.K. v. R.T., 599 Sc¢c. 2d 627, 627 (Ala. Civ. App. 19%82).

Retention ¢f such power 1s essential to the administration of

justice. See Hall wv. Hall, 48% So. 24 747, 749 (Ala. Ciwv.

App. 1886} . However, 1n situaticns in which the Jjuvenile
court no longer has jurisdiction to modify those judgments and
a modification action 1is brought as a counterclaim to an
enforcement action in the juvenile court, the juvenile court
cannot retain jurisdiction over the enforcement acticon while
the modification action is addressed by the circuit court

because the risk of inconsistent judgments is too high.®

‘In my mind, it matters not when the modification action
is first begun; at the time it is brought, the juvenile court
can no longer maintain jurisdicticn over Lthe
contempt/enforcement action without c¢reating the risk of
inconsgistent judgments; thus, T agree with Judge Bryan that

20
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Retention of a contempt/enforcement action by the juvenile
court in the face of a companion modification action in the
circuit court would also waste judicial resources by forcing
a duplication of effort on the part of both courts to
determine the facts underlving both the modification action
and the enforcement action.

In determining that, because the modificaticn action must

the contempt/enforcement action must then be tried in the
circuit court alcong with the modification action. Judge Bryan
expresses concern that issues might arise when the parties to
a contempt/enforcement action in juvenile ccurt attempt to try
a modification issue by 1implied consent of the parties.
However, because the juvenile court clearly lacks jurisdiction
to adjudicate the modification issue and thus the iszsue cannot
truly ke tried by the implied consent of the parties in the
juvenile court, see Espinoza v. Rudolph, 46 So. 34 403, 413
{Ala, 2010) ("The parties may not waive lack of subject-matter
jurisdiction, and subject-matter Jurisdiction may not be
conferred by consent."), the juvenile court could continue to
try the contempt/enforcement action separately until such time
as a modification action is commenced. I note that the party
desiring to raise a modification issue less than 42 days
before the first Lrial setting must seek leave of court tc
amend 1its answer or complaint and tThat the juvenile court
would have discretion to deny leave to amend if it determined
that the modification acticn would result in undue delay cor
would prejudice the copposing party; 1n fact, the Juvenile
court could disallow an amendment made bhefore the 4Z2-day
period before trial for those same reasons. See Rule 15(a),
Ala. R. Civ. P.; Ex parte DePaola, 46 So. 3d 884, 886-87 (Ala.
2010) (discussing application of the trial court's discretion
to refuse an amendment under Rule 15{(a)); and Blackmen v,

Nexity Fin. Corp., 953 So. 2d 1180, 1189 (Ala. 2006) (same).,

21
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be brought 1in the c¢ircuit court, the contempt/enforcement
action must also be tried in the circuit court, I am not
entirely without guidance. The basis for my determination
that a contempt/enforcement action and a modification action
brought in the same case should be tried together and thus in
the game forum, 1is underpinned by the same reasoning behind
the regquirement that compulscry counterclaims ke brought in an

action or be waived. 0'Donohue v. Citizen's Bank, 250 So. 2d

104%, 1055 (Ala. Civ. App. 1977). "The whole concept of
compulsory counterclaims is that all issues between litigants
should be resolved in one ac¢ticn rather than in two or three.”

Owens v. Huffstetler Coll., 567 So. 2d 1231, 1235 (Ala. 19%0).

A counterclaim 1is considered compulsory 1f 1ts meets the

"logical relationship test." Brooks v. Peoples Nat'l Bank of

Huntsville, 414 So. 2d 917, 919 (Ala. 1%82}.

"The logical relaticnship Lest denominates a
counterclaim as compulscory if (1} its trial in the
original action would avoid a substantial
duplication of effort or (2) the original claim and
the counterclaim arose out of the same aggregate
core of operative facts. The c¢laims arise from the
same core of cperative facts if (1) the facts taken
as a whole serve as the basis for both claims or (2)
the sum total ¢f facts upon which the original claim
rests creates legal rights in a party which would
otherwise remain dormant."”

272
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Brooks, 414 So. 2d at 819.

If a defendant in an action has a ¢ompulsory counterclaim
and does not assert it but instead files a separate action on
that «counterclaim, that separate action 1s subject tc
akbatement under Ala. Code 1975, & 6-5-440, which prohibits
prosecuting two actions for the same cause of action against

the same party. Ex parte Breman Lake View Resort, L.P., 729

So. 2d 849, 851 (Ala. 135998).

"This Court has held that the obligation imposed
on a defendant under Rule 13(a), Ala. R. Civ. P., to
assert compulsory counterclaims, when read in
conjunction with & 6-5-440, Ala. Code 1975, which
prohikits a paerty from prosecuting two actions for
the same cause and against the same party, 1s
tantamount to making the defendant with a compulsory
counterc¢laim in the first action & 'plaintiff' in
that action (for purposes of § 6-5-440) as of the
time of 1ts commencement. See, e.g., Ex parte
Parsons & Whittemore Alabama Pine Constr, Corp., 658
So. 2d 414 (Ala. 1995%); Penick v. Cado Systems of
Cent., Alabama, Inc., €28 So. 2d 5%8 (Ala. 1983}, Ex
parte Canal Ins. Co., 534 So. 2d 582 (Ala. 1988).
Thus, the defendant subject to the counterclaim rule
who commences another action has vwviolated the
prohikition in & 6-5-440 against maintaining two
actions for Lthe same cause. We affirm the general
rule expressed in these cases; to do cotherwise would
invite waste of scarce Judicial rescurces and
promote plecemeal litigation."”

Ex parte Breman Lake View Rescrt, L.P., 729 So. 2d at 851

(emphasis added). In my opinion, the same reasoning wculd
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logically apply to this situation.

The modification action brought as a companion to a
contempt/enforcement action is typically based on the same set
of facts that underlie the contempt/enforcement action. In
addition, as in the present case, the facts crucial to the
resolution of one action are not only closely intertwined with
but often form the basis of the decision reached in the cther.
Thus, because the modificaticn action in the present case must
be considered in the circuit court because the juvenile court
lacks jurisdiction over the meodification action, the circuilt
court 1s the eppropriate forum for the c¢ontempt/enforcement
action as well. To permit the splitting of the actions
between Lwo courts 1s untenakle and wastes judicial resources
that, in the present day, are already taxed with doing more

with less,
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THOMPSON, Presiding Judge, concurring in part and dissenting
in part.

I agree with the conclusion of the main opinion that,
under the current provisions o©f the new Alabama Juvenile
Justice Act, & 12-15-101 et seqgq., Ala. Code 1975 ("the new
AJJA"), the Juvenile court lacked Jurisdiction over the
father's claims seeking a modification of child support and
that those c¢laims should have been asserted in an action in
the circuilt court. Under former & 12-15-32, Ala. Code 1975,
once a juvenile ccourt properly exercised Jurisdiction over a
matter 1nvolving a <c¢hild, the Juvenile court maintained
continuing Jjurisdiction over the child. However, the
provisions of the Zformer AJJA were elther repealed oz
renumbered and amended, and tThe new AJJA became effective on
January 1, 2009, See Act. No. 2008-277, Ala. Acts 2008,
Former & 12-15-32 was amended and renumbered as § 12-15-117,
Ala. Code 1975, which provides that a juvenile court retains
jurisdiction when a child has been determined tc be dependent,
delinquent, or in need of supeservision.

While serving on the Juvenile Court Revision Committee,

I opposed the changes to the provigsions pertaining to the
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juvenile court's retention of Jurisdiction that are now set

forth in the new AJJA. In Ex parte T.C., [Ms. 2090433, June

18, 2010] So. 3d (Ala. Civ. App. 2010), which is
discussed in the main opinion, I wrote speclally to explain my
reasons for that disagreement:

"[T]lhe Juvenile court that has presided over the
case has more familiarity with the history of the
case, bLhe parties involved, and the 1ssues to be
addressed than does any other court. Any custody
orders to be modified would be those that the
juvenile court initially entered. That ccurt also
would be in a superior positicn to know what is in
the bhest interest of the c¢hildren. Yet the new law
dictates that 1L no longer has Jurisdicticn over the
case. The parties are left to practically start
anew before another Jjudge. I kelieve the better
practice would be Lo leave the case in the court of
its origin."

Ex parte T.C., So. 3d at (Thompscn, P.J., concurring

in part and concurring in the result). However, this court is
bound by the enactments of the legislature, and so, in that
case, I concurred with this court's conclusion that under the
new AJJA the juvenile court lacked subject-matter jurisdiction
to consider the custody-modification petition at issue. Ix

parte T.C., supra. Similarly, 1in this case, I must concur

with the holding that the juvenile court lacked jurisdiction

to entertain the father's claims to modify child suppcrt.
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In doing so, however, I want to clarify that I disagree
with the main opinion's conclusicon that the circuit court,
rather than the Juvenile c¢court, could properly exercise
jurisdicticon over the contempt or enforcement claims asserted
by both the father and the mcther. Under the new AJJA, the
juvenile court retains jurisdiction to enforce its orders that
require monetary payments. €& 12-15-117(c), Ala. Code 1875.°
Also, under & 12-15-110, Ala. Code 1975, the juvenile court
retains the power to enforce its judgments through contempt
determinatiocons. The contempt claims asserted by the Ifather
and the mother seek to enforce the juvenile c¢ourt's original

judgment pertaining to c¢child support. Ags 1 have already

“Section 12-15-117 provides, in pertinent part:

"(c}) In any case over which the juvenile court
has Jjurisdiction, the Jjuvenile c¢ourt shall retain
jurisdiction over an individual of any age for the
enforcement of any prior orders of the Juvenile
court requiring the payment of fines, court costs,
restitution, or other money ordered by the juvenile
court until paid in full.

"{(d) For purposes of enforcing any crder of the
juvenile court requiring the payment of fines, court
costs, restitution, or other money ordered by the
juvenile court, the remedies with regard to
punishment for contempt, including incarceration in
Jail of individuals 18 vyears of age or c¢lder, shall
be availakle to the juvenile court.”

271



2091185

explained, I agree Lhat, under the current AJJA, the Jjuvenile

court did not maintain jurisdiction over the ¢hild, i.e., that

the juvenile court lacked continuing jurisdiction to modify

child support or child custocdy. See & 12-15-117(a), Ala.

Code 1975; Ex parte L.N.K., [Ms. 2090%65, Dec. 3, 2010]
So. 3d , (Ala. Civ. Zpp. 2010}; and Ex parte T.C.,
supra. However, I cannot agree with the main opinion that an

absence of Jjurisdiction over the c¢hild also deprives the

juvenile court of Jjurisdiction to enforce its own Judgment,

particularly in light of the language of § 12-15-117(c) and §
12-15-110., Accordingly, I cocnclude that the contempt claims
asserted by the father and the mother remain within the
jurisdiction of the juvenile ccocurt and must be resclved in the
juvenile court.

Althcocugh the main opinion bolsters its holding by citing
concerns over  Lhe alleged potential for inconsistent
judgments, I do not believe such concerns may operate to

govern “Jurisgdictional issues. Further, I do not share the

concerns of some members of this court that the jurisdictional
specifications set forth by our legislature in the new AJJA

will result in inconsistent judgments. The enforcement claims
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asserted by the father and tLhe mother reguire the Jjuvenile
court te determine whethaer the varties are in contempt for

their past actions in allegedly failing to comply with the

provisions of Lhe juvenile court's Jjudgment. The modificaticn
¢laim, which is to be resolved in the ¢ircuit court, concerns
whether a judgment should be modified from the time of the
filing of the petition forward. See Rule 32 (A) (3) (a), Ala. R.
Jud. Admin. ("The provisions of any judgment respecting child
support shall be modified only as to installments accruing
after the filing of the petiticon fcocr modificatiocn.').
Moreover, 1f the main copinion is to consider the effects of a
purpeorted potential for inconsistent Jjudgments in order to
confer Jjurisdiction upon the c¢ircuit court to enfcrce the
judgment of tThe juvenile court, it shcould also consider the
potential for forum shopping by a defendant tc an enforcement
or contempt <c¢laim asserted in the Jjuvenile court. For
example, a defendant to such a claim asserted in the Jjuvenile
court could respond by filing a c¢claim for a modificaticn,
whether he or she believes that c¢laim has merit, so0o that
(under the holding of the main opinion) the matter will be

transferred to the circuit court and allow the defendant to
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begin anew with a trier of fact who would not be familiar with
the parties or their past actions. The fransfer to the
circuit court allowed under the main opinion could operate to
place an additicnal burden on the party seeking to enforce the
juvenile court's judgment.

I agree that litigating all the parties' claims in one
court 1s both ezpedient and the best use of the resources of
the parties and the judiciary. However, matters of expediency
and convenience are relevant to the issue of venue, rather

than Lo jurisdiction. Ex parte Bad Toys Holdings, Inc., 958

So. 2d 852, 856, n.3 (Ala. 2006} (discussing the difference

between venue and jurisdicticn}; Ex parte City of Halevyville,

827 So. 2d 778, 781-82 (Ala. 2002) (same). This court may nct
confer jurisdiction upon a c<¢ircuit court to hear enforcement
claimg pertaining to a juvenile-court judgment, particularly
when the legislature, through its recent enactment of the new
AJJA, has clearly specified that jurisdiction to consider such
claims is retained by the juvenile court. 2As I stated in my

special writing in Ex parte T.C., supra, "[i]Jt is the duty of

the legislature to¢ enact the laws and the duty of the courts

to apply those laws as written." S5c. 2d at . The
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resolution of the difficulties arising out of the provisions
in the new AJJA concerning the juvenile court's retenticn c¢f
jurisdiction 1is & matter to be addressed by the legislature,
and I encourage the legilslature to consider the issue.

Pittman, J., <oncurs.
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