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PETITION FOR WRIT OF MANDAMUS 
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v. 

M.J.W.) 

(Baldwin J u v e n i l e Court, JU-10-359.01 and JU-10-360.01) 

BRYAN, J u d g e . 

M.J.W. ("the mother") p e t i t i o n s t h i s c o u r t f o r a w r i t o f 

mandamus d i r e c t i n g t h e B a l d w i n J u v e n i l e C o u r t ("the j u v e n i l e 
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c o u r t " ) t o e n t e r a s t a y o f t h e d e p e n d e n c y p r o c e e d i n g i n v o l v i n g 

t h e m o t h e r ' s two c h i l d r e n , V.R.E. and W.C.E. ( h e r e i n a f t e r 

r e f e r r e d t o c o l l e c t i v e l y as " t h e c h i l d r e n " ) . F o r t h e r e a s o n s 

s e t f o r t h b e l o w , we deny t h e p e t i t i o n . 

F a c t s and P r o c e d u r a l H i s t o r y 

On O c t o b e r 26, 2009, W.E.E., t h e m o t h e r ' s h u s b a n d and t h e 

f a t h e r o f t h e c h i l d r e n , d i e d . A c c o r d i n g t o W.E.E.'s d e a t h 

c e r t i f i c a t e , h i s d e a t h was c a u s e d by t h e " t o x i c e f f e c t s o f 

methadone" and was r u l e d an a c c i d e n t . On o r a b o u t A p r i l 23, 

2010, t h e mother was i n d i c t e d by t h e g r a n d j u r y o f B a l d w i n 

C o u n t y on two c o u n t s r e l a t e d t o t h e d e a t h o f W.E.E.: 

c r i m i n a l l y n e g l i g e n t h o m i c i d e , i n v i o l a t i o n o f § 13A-6-4, A l a . 

Code 1975, and u n l a w f u l d i s t r i b u t i o n o f a c o n t r o l l e d 

s u b s t a n c e , i n v i o l a t i o n o f § 13A-12-211, A l a . Code 1975. 

On o r a b o u t May 27, 2010, L.E., t h e p a t e r n a l a u n t o f t h e 

c h i l d r e n ("the p a t e r n a l a u n t " ) , f i l e d a p e t i t i o n a l l e g i n g t h a t 

t h e mother was n o t a f i t and p r o p e r p e r s o n t o have c u s t o d y o f 

t h e c h i l d r e n b e c a u s e o f t h e c r i m i n a l c h a r g e s p e n d i n g a g a i n s t 

t h e m o t h e r , b e c a u s e t h e mother was n o t m e e t i n g t h e needs o f 

t h e c h i l d r e n , and b e c a u s e mother had a l l o w e d t h e c h i l d r e n t o 
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l i v e i n " s q u a l o r . " 1 The p a t e r n a l a u n t s o u g h t c u s t o d y o f t h e 

c h i l d r e n . The mother s u b s e q u e n t l y f i l e d a m o t i o n t o s t a y t h e 

p r o c e e d i n g s i n i t i a t e d by t h e p a t e r n a l a u n t . The m other a r g u e d 

t h a t she was u n a b l e t o p r o p e r l y d e f e n d t h e a c t i o n i n i t i a t e d by 

t h e p a t e r n a l a u n t b e c a u s e i t w o u l d r e q u i r e h e r t o t e s t i f y 

a b o u t c i r c u m s t a n c e s r e l a t e d t o t h e c r i m i n a l c h a r g e s t h a t were 

p e n d i n g a g a i n s t h e r i n t h e B a l d w i n C i r c u i t C o u r t i n v i o l a t i o n 

h e r p r i v i l e g e a g a i n s t s e l f - i n c r i m i n a t i o n u n d e r t h e F i f t h 

Amendment t o t h e U n i t e d S t a t e s C o n s t i t u t i o n . 

The j u v e n i l e c o u r t c o n d u c t e d a h e a r i n g on t h e m o t h e r ' s 

m o t i o n t o s t a y on A u g u s t 30, 2010. On September 8, 2010, t h e 

j u v e n i l e c o u r t e n t e r e d an o r d e r g r a n t i n g t h e m o t h e r ' s m o t i o n 

t o s t a y a f i n a l a d j u d i c a t i o n u n t i l a f t e r t h e m o t h e r ' s c r i m i n a l 

c h a r g e s were r e s o l v e d and d e n y i n g t h e m o t h e r ' s m o t i o n t o s t a y 

"as t o a h e a r i n g p e n d e n t e l i t e i n t h i s m a t t e r . " On September 

16, 2010, t h e m other f i l e d a p e t i t i o n f o r a w r i t o f mandamus 

w i t h t h i s c o u r t s e e k i n g an o r d e r c o m p e l l i n g t h e j u v e n i l e c o u r t 

t o s t a y t h e p e n d e n t e l i t e p r o c e e d i n g u n t i l a f t e r t h e 

1We c o n c l u d e t h a t t h e a l l e g a t i o n s i n t h e p a t e r n a l a u n t ' s 
p e t i t i o n were s u f f i c i e n t t o i n v o k e t h e j u v e n i l e c o u r t ' s 
e x c l u s i v e o r i g i n a l j u r i s d i c t i o n o v e r d e p e n d e n c y a c t i o n s . See 
§ 1 2 - 1 5 - 1 1 4 ( a ) , A l a . Code 1975, and § 1 2 - 1 5 - 1 0 2 ( 8 ) ( a ) , A l a . 
Code 1975 ( d e f i n i n g " d e p e n d e n t c h i l d " ) . 
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r e s o l u t i o n o f h e r c r i m i n a l c a s e . 

D i s c u s s i o n 

"A w r i t o f mandamus i s an e x t r a o r d i n a r y remedy 
t h a t i s a v a i l a b l e when a t r i a l c o u r t has e x c e e d e d 
i t s d i s c r e t i o n . Ex p a r t e F i d e l i t y Bank, 893 So. 2d 
1116, 1119 ( A l a . 2 0 0 4 ) . A w r i t o f mandamus i s 
' a p p r o p r i a t e when t h e p e t i t i o n e r can show (1) a 
c l e a r l e g a l r i g h t t o t h e o r d e r s o u g h t ; (2) an 
i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o p e r f o r m , 
a c c o m p a n i e d by a r e f u s a l t o do s o ; (3) t h e l a c k o f 
a n o t h e r a d e q u a t e r e m e d y ; and (4) t h e p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f t h e c o u r t . ' Ex p a r t e BOC  
Group, I n c . , 823 So. 2d 1270, 1272 ( A l a . 2 0 0 1 ) . ... 
[ I ] t a p p e a r s f r o m t h e r e c o r d t h a t t h e t r i a l c o u r t 
c o n s i d e r e d o n l y t h e a r g u m e n t s p r e s e n t e d by c o u n s e l 

Thus, o u r r e v i e w o f t h e f a c t s -- and t h e 
a p p l i c a t i o n o f t h e l a w t o t h o s e f a c t s -- i s de novo. 
[Ex p a r t e ] E b b e r s , 871 So. 2d [776,] 7 90[ ( A l a . 
2 0 0 3 ) ] . However, t h e p u r p o s e o f o u r r e v i e w i s t o 
d e t e r m i n e o n l y i f t h e p e t i t i o n e r has shown t h a t t h e 
[ j u v e n i l e ] c o u r t e x c e e d e d t h e d i s c r e t i o n a c c o r d e d i t 
i n d e t e r m i n i n g w h e t h e r t o g r a n t t h e r e q u e s t e d s t a y . 
I d . " 

Ex p a r t e A n t o n u c c i , 917 So. 2d 825, 830 ( A l a . 2 0 0 5 ) . 

I n h e r p e t i t i o n , t h e m other a r g u e s t h a t a l l o w i n g t h e 

c i v i l p e n d e n t e l i t e p r o c e e d i n g t o c o n t i n u e t h r e a t e n s h e r r i g h t 

a g a i n s t s e l f - i n c r i m i n a t i o n i n t h e c r i m i n a l p r o c e e d i n g p u r s u a n t 

t o t h e F i f t h Amendment t o t h e U n i t e d S t a t e s C o n s t i t u t i o n , 

w h i c h s t a t e s t h a t a p e r s o n s h a l l n o t "be c o m p e l l e d i n any 

c r i m i n a l c a s e t o be a w i t n e s s a g a i n s t h i m s e l f . " 2 She 

2The mother a l s o a r g u e s t h a t t h e j u v e n i l e c o u r t ' s f a i l u r e 
t o s t a y t h e p e n d e n t e l i t e p r o c e e d i n g v i o l a t e d A r t . I , § 6, 
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m a i n t a i n s t h a t t h e j u v e n i l e c o u r t e x c e e d e d i t s d i s c r e t i o n i n 

d e n y i n g h e r m o t i o n t o s t a y t h e c i v i l p r o c e e d i n g i n i t s 

e n t i r e t y and t h a t she i s e n t i t l e d t o a w r i t o f mandamus 

c o m p e l l i n g t h e j u v e n i l e c o u r t t o v a c a t e i t s o r d e r d e n y i n g i n 

p a r t h e r m o t i o n t o s t a y t h e c i v i l p r o c e e d i n g . Our r e s e a r c h 

has r e v e a l e d no Alabama c a s e l a w d i r e c t l y a d d r e s s i n g t h e 

q u e s t i o n w h e t h e r a c i v i l p r o c e e d i n g may c o n t i n u e i n 

c i r c u m s t a n c e s s u c h as t h e s e , d e s p i t e t h e t h r e a t t o t h e 

m o t h e r ' s F i f t h Amendment r i g h t s , b e c a u s e o f t h e s u b s t a n t i a l 

r i s k o f harm t o t h e c h i l d r e n . However, i n Ex p a r t e E b b e r s , 

871 So. 2d 776 ( A l a . 2 0 0 3 ) , o u r supreme c o u r t n o t e d t h e 

f o l l o w i n g g e n e r a l p r i n c i p l e s o f l a w t h a t have emerged f r o m 

c a s e l a w r e g a r d i n g t h e a b i l i t y o f a p a r t y t o s t a y a c i v i l 

p r o c e e d i n g on F i f t h Amendment g r o u n d s : 

" 1 . A p a r t y i s e n t i t l e d t o a s s e r t t h e F i f t h 
Amendment p r i v i l e g e a g a i n s t s e l f - i n c r i m i n a t i o n ... 
so l o n g as t h e p a r t y r e a s o n a b l y a p p r e h e n d s a r i s k o f 

A l a . C o n s t . 1901, w h i c h s t a t e s " [ t ] h a t i n a l l c r i m i n a l 
p r o s e c u t i o n s , t h e a c c u s e d ... s h a l l n o t be c o m p e l l e d t o g i v e 
e v i d e n c e a g a i n s t h i m s e l f " However, n o t h i n g i n t h e 
m a t e r i a l s p r e s e n t e d t o t h i s c o u r t d e m o n s t r a t e s t h a t t h e 
m o t h e r ' s argument b e f o r e t h e j u v e n i l e c o u r t i n c l u d e d an 
argument r e g a r d i n g A r t . I , § 6, A l a . C o n s t . 1901. T h e r e f o r e , 
t h i s o p i n i o n w i l l c o n s i d e r o n l y t h e m o t h e r ' s argument 
r e g a r d i n g h e r F i f t h Amendment r i g h t a g a i n s t s e l f -
i n c r i m i n a t i o n . See Ex p a r t e E b b e r s , 871 So. 2d 776, 786 ( A l a . 
2 0 0 3 ) . 
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s e l f - i n c r i m i n a t i o n . A p a r t y need n o t be i n d i c t e d t o 
p r o p e r l y c l a i m t h e F i f t h Amendment p r i v i l e g e . 

"2. When t h e F i f t h Amendment p r i v i l e g e i s 
a s s e r t e d , i t i s f o r t h e t r i a l c o u r t , n o t t h e p a r t y 
a s s e r t i n g t h e p r i v i l e g e , t o d e t e r m i n e w h e t h e r t h e 
p a r t y ' s a p p r e h e n s i o n o f a r i s k o f s e l f - i n c r i m i n a t i o n 
i s r e a s o n a b l e and w e l l - f o u n d e d . 

"3. The F i f t h Amendment p r i v i l e g e a p p l i e s i n 
s t a t e - c o u r t c i v i l p r o c e e d i n g s , i n c l u d i n g 
d e p o s i t i o n s . A p a r t y c a n n o t be c o m p e l l e d t o t e s t i f y 
o r c o m p e l l e d t o p r o v i d e d i s c o v e r y i n a c i v i l 
p r o c e e d i n g w h i l e t h e r e i s a p a r a l l e l c r i m i n a l a c t i o n 
p e n d i n g a g a i n s t t h e p a r t y . 

"4. The U n i t e d S t a t e s C o n s t i t u t i o n does n o t 
a u t o m a t i c a l l y r e q u i r e a s t a y o f c i v i l p r o c e e d i n g s 
p e n d i n g t h e outcome o f p a r a l l e l c r i m i n a l p r o c e e d i n g s 
o r p o t e n t i a l p a r a l l e l c r i m i n a l p r o c e e d i n g s . 

"5. Whether t o g r a n t a s t a y t o a p a r t y i n a  
c i v i l c a s e who i s t h e t a r g e t o f a c t u a l o r t h r e a t e n e d  
p a r a l l e l c r i m i n a l p r o c e e d i n g s must be d e t e r m i n e d by  
w e i g h i n g and b a l a n c i n g t h e i n t e r e s t o f t h e p a r t y  
m o v i n g f o r t h e s t a y i n p o s t p o n i n g t h e c i v i l a c t i o n  
a g a i n s t t h e p r e j u d i c e t o t h e o t h e r p a r t y t h a t m i g h t  
r e s u l t f r o m d e l a y . 

"7. A c o u r t has t h e d i s c r e t i o n t o s t a y c i v i l 
p r o c e e d i n g s ... i n t h e f a c e o f p a r a l l e l c r i m i n a l 
p r o c e e d i n g s a g a i n s t one o f t h e p a r t i e s when t h e 
i n t e r e s t s o f j u s t i c e seem t o r e q u i r e . ... 

"8. '[The] s t a t e - c o u r t p r o c e d u r a l c o n s i d e r a t i o n s 
must a t a l l t i m e s y i e l d , h owever, t o r e l e v a n t 
f e d e r a l c o n s t i t u t i o n a l p r i n c i p l e s . ' [Ex p a r t e ]  
Baugh, 530 So. 2d [238,] 242 [ ( A l a . 1988)] (and as 
q u o t e d i n [Ex p a r t e ] C o a s t a l T r a i n i n g , 583 So. 2d 
[979,] 981 [ ( A l a . 1 9 9 1 ) ] ) . '[W]hen s t a t e c o n c e r n s 
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f o r j u d i c i a l economy c o n f l i c t w i t h f e d e r a l 
c o n s t i t u t i o n a l r i g h t s , t h e s t a t e c o n c e r n s must g i v e 
way.' [Ex p a r t e ] W h i t e , 551 So. 2d [923,] 924[ ( A l a . 
1 9 8 9 ) ] . ... 

"11. A c i v i l p a r t y ' s F i f t h Amendment r i g h t 
a g a i n s t s e l f - i n c r i m i n a t i o n c a n n o t be a d e q u a t e l y 
p r o t e c t e d by r e q u i r i n g h i m s i m p l y t o a s s e r t h i s 
r i g h t t o r e m a i n s i l e n t when a s k e d s p e c i f i c q u e s t i o n s 
d u r i n g a c i v i l d e p o s i t i o n ; s u c h an a p p r o a c h 
c o n s t r u e s t h e F i f t h Amendment t o o n a r r o w l y . ... " 

871 So. 2d a t 787-88 ( f i n a l e m p h a s i s added; some c i t a t i o n s 

o m i t t e d ) . 

The c o u r t i n E b b e r s t h e n n o t e d " v a r i o u s f a c t o r s t h a t 

m i g h t p r o p e r l y e n t e r i n t o a w e i g h i n g and b a l a n c i n g a n a l y s i s , " 

871 So. 2d a t 789, i n c l u d i n g : 

" 1 . The i n t e r e s t o f t h e p l a i n t i f f i n p r o c e e d i n g 
e x p e d i t i o u s l y w i t h t h e c i v i l l i t i g a t i o n , o r any 
p a r t i c u l a r a s p e c t o f i t , and t h e p o t e n t i a l p r e j u d i c e 
t o t h e p l a i n t i f f o f a d e l a y i n t h e p r o g r e s s o f t h a t 
l i t i g a t i o n . 

"2. The p r i v a t e i n t e r e s t o f t h e d e f e n d a n t and 
t h e b u r d e n t h a t any p a r t i c u l a r a s p e c t o f t h e 
p r o c e e d i n g s may impose on t h e d e f e n d a n t . 

"3. The e x t e n t t o w h i c h t h e d e f e n d a n t ' s F i f t h 
Amendment r i g h t s a r e i m p l i c a t e d / t h e e x t e n t t o w h i c h 
t h e i s s u e s i n t h e c r i m i n a l c a s e o v e r l a p t h o s e i n t h e 
c i v i l c a s e . 

"4. The c o n v e n i e n c e o f t h e c o u r t i n t h e 
management o f i t s c a s e s , and t h e e f f i c i e n t use o f 
j u d i c i a l r e s o u r c e s . 
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"5. The i n t e r e s t o f p e r s o n s n o t p a r t i e s t o t h e  
c i v i l l i t i g a t i o n . 

"6. The i n t e r e s t o f t h e p u b l i c i n t h e p e n d i n g 
c i v i l and c r i m i n a l l i t i g a t i o n . 

"7. The s t a t u s o f t h e c r i m i n a l c a s e , i n c l u d i n g 
w h e t h e r t h e p a r t y m o v i n g f o r t h e s t a y has been 
i n d i c t e d . 

"8. The t i m i n g o f t h e m o t i o n t o s t a y . " 

871 So. 2d a t 789-90 ( e m p h a s i s added; c i t a t i o n s o m i t t e d ) . The 

c o u r t i n E b b e r s r e c o g n i z e d t h a t some o f t h e f a c t o r s o v e r l a p t o 

some d e g r e e and t h a t n o t a l l t h e f a c t o r s a r e a p p l i c a b l e i n 

e v e r y c a s e . 871 So. 2d a t 790. F u r t h e r m o r e , 

" [ a ] l t h o u g h [ t h e supreme c ] o u r t i n E b b e r s i d e n t i f i e d 
numerous f a c t o r s t h a t a c o u r t may c o n s i d e r i n t h e 
w e i g h i n g and b a l a n c i n g a n a l y s i s u n d e r t a k e n t o 
d e t e r m i n e w h e t h e r t o s t a y c i v i l p r o c e e d i n g s i n t h e 
f a c e o f p a r a l l e l c r i m i n a l p r o c e e d i n g s , i n r e v i e w i n g 
t h e t r i a l c o u r t ' s d e t e r m i n a t i o n we l o o k o n l y t o 
t h o s e f a c t o r s a c t u a l l y a r g u e d b e f o r e t h e t r i a l 
c o u r t . E b b e r s , 871 So. 2d a t 792." 

Ex p a r t e A n t o n u c c i , 917 So. 2d a t 830. 

A t t h e h e a r i n g b e f o r e t h e j u v e n i l e c o u r t , t h e mother 

a r g u e d t h a t h e r i n t e r e s t i n s t a y i n g t h e c i v i l p r o c e e d i n g t o 

p r o t e c t h e r F i f t h Amendment r i g h t o u t w e i g h s any p r e j u d i c e t h e 

p a t e r n a l a u n t m i g h t s u f f e r as a r e s u l t o f t h e s t a y . I t i s 

u n d i s p u t e d t h a t t h e mother had been i n d i c t e d by t h e g r a n d j u r y 
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of B a l d w i n C o u n t y and t h a t t h e c r i m i n a l c h a r g e s a g a i n s t t h e 

mother r e m a i n e d p e n d i n g a t t h e t i m e t h e j u v e n i l e c o u r t o r d e r e d 

t h e c i v i l p r o c e e d i n g t o c o n t i n u e , a l b e i t o n l y on a p e n d e n t e 

l i t e b a s i s . M o r e o v e r , t h e p a t e r n a l a u n t , i n h e r r e s p o n s e t o 

t h e m o t h e r ' s p e t i t i o n f o r a w r i t o f mandamus, c o n c e d e d t h a t 

" [ t ] h e r e i s no d i s p u t e t h a t a good p o r t i o n o f t h e c a s e ... 

a g a i n s t t h e mother i n t h i s ... p r o c e e d i n g w i l l i n v o l v e f a c t s 

r e l a t i n g t o t h e c r i m i n a l c h a r g e s a g a i n s t [ t h e m o t h e r ] . " 

A c c o r d i n g l y , we c o n c l u d e t h a t t h e r e i s " s i g n i f i c a n t o v e r l a p " 

b e t ween t h e c i v i l p r o c e e d i n g and t h e c r i m i n a l p r o c e e d i n g 

p e n d i n g a g a i n s t t h e mother and t h a t t h e m o t h e r ' s t e s t i m o n y i n 

t h e c i v i l p r o c e e d i n g c o u l d be p o t e n t i a l l y i n c r i m i n a t i n g i n t h e 

c r i m i n a l p r o c e e d i n g . A n t o n u c c i , 917 So. 2d a t 830. Thus, t h e 

mother " i s e n t i t l e d t o a s s e r t t h e F i f t h Amendment p r i v i l e g e 

a g a i n s t s e l f - i n c r i m i n a t i o n ... [ b e c a u s e she] r e a s o n a b l y 

a p p r e h e n d s a r i s k o f s e l f - i n c r i m i n a t i o n . " E b b e r s , 871 So. 2d 

a t 787. 

However, i n d e t e r m i n i n g w h e t h e r t h e j u v e n i l e c o u r t 

e x c e e d e d i t s d i s c r e t i o n i n f a i l i n g t o g r a n t a s t a y o f t h e 

p e n d e n t e l i t e p r o c e e d i n g , we must b a l a n c e t h e m o t h e r ' s 

i n t e r e s t i n s t a y i n g t h e c i v i l p r o c e e d i n g i n i t s e n t i r e t y 
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a g a i n s t t h e p r e j u d i c e t h a t m i g h t r e s u l t by p o s t p o n i n g t h e 

p e n d e n t e l i t e p r o c e e d i n g u n t i l t h e m o t h e r ' s c r i m i n a l c h a r g e s 

a r e r e s o l v e d . E b b e r s , 871 So. 2d a t 789-90. The m o t h e r 

a r g u e d t h a t she w o u l d be j u s t as u n a b l e t o d e f e n d h e r s e l f i n 

a p e n d e n t e l i t e h e a r i n g as she w o u l d be i n a f i n a l h e a r i n g on 

t h e p a t e r n a l a u n t ' s p e t i t i o n . On t h e o t h e r hand, t h e p a t e r n a l 

a u n t a r g u e d t h a t t h e c h i l d r e n , who a r e t h i r d p a r t i e s t o t h e 

c i v i l a c t i o n , n e eded p r o t e c t i o n and t h a t i t went a g a i n s t 

r e a s o n t o a l l o w t h e c h i l d r e n t o r e m a i n i n d e f i n i t e l y i n t h e 

m o t h e r ' s c a r e , where, she a r g u e d , t h e i r w e l f a r e was 

e n d a n g e r e d , w h i l e t h e m o t h e r ' s c r i m i n a l c a s e p r o c e e d e d s i m p l y 

b e c a u s e t h e m o t h e r ' s F i f t h Amendment r i g h t s were t h r e a t e n e d . 

A t t h e t i m e t h e p a t e r n a l a u n t f i l e d h e r p e t i t i o n i n t h e 

j u v e n i l e c o u r t , t h e mother had c u s t o d y o f t h e c h i l d r e n . Thus, 

t h e j u v e n i l e c o u r t was r e q u i r e d t o b a l a n c e t h e m o t h e r ' s 

i n t e r e s t i n p o s t p o n i n g t h e c i v i l p r o c e e d i n g i n i t s e n t i r e t y 

a g a i n s t t h e p r e j u d i c e t h a t m i g h t r e s u l t t o t h e c h i l d r e n , as 

t h i r d p a r t i e s , i f t h e e n t i r e t y o f t h e c i v i l p r o c e e d i n g was 

p o s t p o n e d u n t i l a f t e r t h e r e s o l u t i o n o f t h e m o t h e r ' s c r i m i n a l 

c h a r g e s . The p a t e r n a l a u n t ' s p e t i t i o n c o n t a i n e d a l l e g a t i o n s 

t h a t , i f t r u e , w o u l d be s u f f i c i e n t t o s u p p o r t a f i n d i n g t h a t 
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t h e r e was a s u b s t a n t i a l r i s k o f harm t o t h e c h i l d r e n i f t h e y 

r e m a i n e d i n t h e c u s t o d y o f t h e m o t h e r . Thus, t h e r i s k o f 

p r e j u d i c e t o t h e c h i l d r e n i f t h e j u v e n i l e c o u r t g r a n t e d a s t a y 

o f t h e e n t i r e c i v i l p r o c e e d i n g was o v e r w h e l m i n g . 

U n d o u b t e d l y , t h e s t a t e ' s i n t e r e s t i n p r o t e c t i n g t h e 

c h i l d r e n o f t h i s s t a t e f r o m a s u b s t a n t i a l r i s k o f harm i s n o t 

s i m p l y a " p r o c e d u r a l c o n s i d e r a t i o n " t h a t must a u t o m a t i c a l l y 

y i e l d t o t h e m o t h e r ' s F i f t h Amendment r i g h t s . See Ex p a r t e  

Baugh, 530 So. 2d 238, 242 ( A l a . 1 98 8 ). Our supreme c o u r t has 

s t a t e d t h a t " [ i ] t i s t h e c o u r t ' s d u t y t o s c r u p u l o u s l y g u a r d 

and p r o t e c t t h e i n t e r e s t s o f c h i l d r e n , " Ex p a r t e Fann, 810 So. 

2d 631, 638 ( A l a . 2 0 0 1 ) , and t h e s t a t e d p u r p o s e o f t h e Alabama 

J u v e n i l e J u s t i c e A c t , c o d i f i e d a t A l a . Code 1975, § 12-15-101 

e t s e q . , " i s t o f a c i l i t a t e t h e c a r e [and] p r o t e c t i o n ... o f 

c h i l d r e n who come u n d e r t h e j u r i s d i c t i o n o f t h e j u v e n i l e 

c o u r t . " § 1 2 - 1 5 - 1 0 1 ( a ) . F u r t h e r m o r e , t h i s c o u r t has 

r e c o g n i z e d t h a t t h e s t a t e has a c o m p e l l i n g i n t e r e s t i n 

p r o t e c t i n g i t s c h i l d r e n f r o m harm. See E.H.G. v. E.R.G., [Ms. 

2071061, M a r c h 12, 2010] So. 3d ( A l a . C i v . App. 2 0 1 0 ) . 

The j u v e n i l e c o u r t , by d e n y i n g t h e m o t h e r ' s m o t i o n t o s t a y t h e 

p r o c e e d i n g so t h a t p e n d e n t e l i t e c u s t o d y o f t h e c h i l d r e n c o u l d 
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be d e t e r m i n e d , r e c o g n i z e d t h a t t h e c h i l d r e n , as t h i r d p a r t i e s 

t o t h e d e p e n d e n c y a c t i o n , had a s u b s t a n t i a l i n t e r e s t i n t h e 

m a t t e r and t h a t , i n s u c h c i r c u m s t a n c e s , t h e j u v e n i l e c o u r t was 

r e q u i r e d t o p r o c e e d i n a manner so as t o p r o t e c t t h e c h i l d r e n 

f r o m t h e s u b s t a n t i a l r i s k o f harm. The j u v e n i l e c o u r t , by 

p r o c e e d i n g o n l y on a p e n d e n t e l i t e b a s i s and by s t a y i n g a 

f i n a l d e t e r m i n a t i o n o f d e p e n d e n c y and c u s t o d y o f t h e c h i l d r e n , 

e f f e c t i v e l y b a l a n c e d i t s d u t y t o s c r u p u l o u s l y p r o t e c t t h e 

c h i l d r e n f r o m t h e s u b s t a n t i a l r i s k o f harm and t h e i n t e r e s t o f 

t h e c h i l d r e n i n l i v i n g i n a home f r e e f r o m t h e s u b s t a n t i a l 

r i s k o f harm a g a i n s t t h e m o t h e r ' s i n t e r e s t i n p o s t p o n i n g t h e 

e n t i r e c i v i l p r o c e e d i n g u n t i l a f t e r r e s o l u t i o n o f t h e c r i m i n a l 

c h a r g e s . 

T h e r e f o r e , we c a n n o t c o n c l u d e t h a t t h e j u v e n i l e c o u r t 

e x c e e d e d i t s d i s c r e t i o n by f a i l i n g t o g r a n t t h e m o t h e r ' s 

r e q u e s t f o r a s t a y o f t h e p e n d e n t e l i t e p r o c e e d i n g i n t h i s 

m a t t e r . A c c o r d i n g l y , b e c a u s e t h e mother has f a i l e d t o 

d e m o n s t r a t e t h a t she had a c l e a r l e g a l r i g h t t o t h e r e l i e f 

r e q u e s t e d , t h e m o t h e r ' s p e t i t i o n f o r a w r i t o f mandamus i s 

d e n i e d . 
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