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i n s o f a r as i t o r d e r e d h e r t o c o m p l e t e a p r o g r a m a t a 

v o l u n t a r y , r e s i d e n t i a l women's s h e l t e r . 

The Lee C o u n t y D e p a r t m e n t o f Human R e s o u r c e s ("DHR") 

became i n v o l v e d w i t h t h e m o t h e r and h e r c h i l d i n M a r c h 2010. 

A t t h a t t i m e , DHR f i l e d a d e p e n d e n c y p e t i t i o n i n t h e j u v e n i l e 

c o u r t a l l e g i n g t h a t t h e m o t h e r h a d n e g l e c t e d t h e c h i l d ' s 

m e d i c a l needs and t h a t t h e m o t h e r was u n a b l e t o c a r e f o r t h e 

c h i l d ' s m e d i c a l n e e d s . A f t e r h o l d i n g a h e a r i n g on A p r i l 7, 

2010, t h e j u v e n i l e c o u r t e n t e r e d an o r d e r f i n d i n g t h e c h i l d 

d e p e n d e n t and a w a r d i n g c u s t o d y o f t h e c h i l d t o DHR. The 

j u v e n i l e c o u r t a l s o o r d e r e d t h e m o t h e r t o o b t a i n employment, 

t o p r e p a r e a b u d g e t , t o a t t e n d p a r e n t i n g c l a s s e s , t o c o n t i n u e 

w o r k i n g on h e r GED, t o r e m a i n a l c o h o l and d r u g f r e e , t o s i g n 

c e r t a i n m e d i c a l r e l e a s e s , and t o p r o v i d e DHR w i t h t h e names 

and a d d r e s s e s o f r e l a t i v e s t h a t c o u l d c a r e f o r t h e c h i l d . 

On A u g u s t 17, 2010, t h e j u v e n i l e c o u r t h e l d a r e v i e w 

h e a r i n g . A t t h e h e a r i n g , K e i t h a D i r c k , a DHR s o c i a l w o r k e r , 

t e s t i f i e d t h a t DHR h a d a s s i s t e d t h e m o t h e r i n e n t e r i n g M a r y ' s 

S h e l t e r ("the s h e l t e r " ) , a r e s i d e n t i a l women's s h e l t e r . D i r c k 

e x p l a i n e d t h a t t h e s h e l t e r w o u l d p r o v i d e t h e m o t h e r w i t h 

s u p p o r t , h e l p h e r t o o b t a i n h e r GED, and h e l p h e r t o o b t a i n 
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s t a b i l i t y . D i r c k t e s t i f i e d t h a t t h e m o t h e r had e n t e r e d t h e 

s h e l t e r on A u g u s t 2, 2010. D i r c k s t a t e d t h a t DHR recommended 

t h a t t h e m o t h e r r e m a i n a t t h e s h e l t e r , u n d e r g o a m e n t a l - h e a l t h 

e v a l u a t i o n , p a r t i c i p a t e i n p a r e n t i n g c l a s s e s , and c o n t i n u e t o 

w o r k t o w a r d s o b t a i n i n g h e r GED. D i r c k f u r t h e r t e s t i f i e d t h a t 

DHR was w i l l i n g t o p r o v i d e t r a n s p o r t a t i o n f o r t h e m o t h e r t o 

a l l o w h e r t o have w e e k l y , s u p e r v i s e d v i s i t a t i o n w i t h t h e 

c h i l d . The m o t h e r ' s c o u n s e l d i d n o t q u e s t i o n DHR r e g a r d i n g 

i t s r e c o m m e n d a t i o n t h a t t h e m o t h e r r e m a i n a t t h e s h e l t e r . 

The m o t h e r t e s t i f i e d t h a t she h a d r e c e n t l y e n t e r e d t h e 

s h e l t e r and t h a t she h a d s t a r t e d w o r k i n g on o b t a i n i n g h e r GED, 

t h a t she h a d a p p l i e d f o r f o o d s t a m p s , and t h a t she h a d begun 

a t t e n d i n g p a r e n t i n g c l a s s e s . The m o t h e r f u r t h e r t e s t i f i e d 

t h a t she was s i x m o n t h s ' p r e g n a n t and t h a t she h a d a t t e n d e d 

a l l o f h e r p r e n a t a l - c a r e a p p o i n t m e n t s . A c c o r d i n g t o t h e 

m o t h e r , she i n t e n d e d t o r e m a i n a t t h e s h e l t e r , s t a t i n g t h a t 

t h e s h e l t e r h a d a t r a n s i t i o n a l - l i v i n g p r o g r a m t o h e l p h e r t o 

be a b l e t o l i v e on h e r own. The m o t h e r s t a t e d t h a t she w o u l d 

b e g i n t h e t r a n s i t i o n a l - l i v i n g p r o g r a m a t t h e s h e l t e r once h e r 

b a b y was b o r n . The m o t h e r ' s c o u n s e l p r e s e n t e d t o t h e j u v e n i l e 
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c o u r t p i c t u r e s o f t h e s h e l t e r and i n f o r m a t i o n r e g a r d i n g t h e 

s e r v i c e s o f f e r e d by t h e s h e l t e r . 

A t t h e c l o s e o f t h e h e a r i n g , t h e j u v e n i l e c o u r t j u d g e 

a n n o u n c e d h i s i n t e n t i o n t o o r d e r t h e m o t h e r , among o t h e r 

t h i n g s , t o c o m p l e t e t h e p r o g r a m a t t h e s h e l t e r and t o f o l l o w 

t h e r u l e s and r e g u l a t i o n s o f t h e s h e l t e r . N e i t h e r t h e m o t h e r 

n o r h e r c o u n s e l e x p r e s s e d any d i s a g r e e m e n t o r o b j e c t i o n t o t h e 

j u v e n i l e c o u r t ' s p r o p o s e d o r d e r . The j u v e n i l e c o u r t e n t e r e d 

an o r d e r on A u g u s t 18, 2010, f i n d i n g t h a t t h e c h i l d r e m a i n e d 

d e p e n d e n t and o r d e r i n g t h e m o t h e r , among o t h e r t h i n g s , t o 

c o m p l e t e t h e p r o g r a m a t t h e s h e l t e r and t o f o l l o w t h e r u l e s 

and r e g u l a t i o n s o f t h e s h e l t e r . 

On A u g u s t 24, 2010, t h e m o t h e r f i l e d a m o t i o n s e e k i n g 

r e c o n s i d e r a t i o n o f t h e j u v e n i l e c o u r t ' s o r d e r , a l l e g i n g t h a t 

t h e m o t h e r c o u l d o b t a i n t h e same s e r v i c e s o f f e r e d b y t h e 

s h e l t e r f r o m f a m i l y members. The m o t h e r f u r t h e r a l l e g e d t h a t 

she c o u l d c o m p l e t e t h e D H R - r e q u e s t e d p r o g r a m s more q u i c k l y 

w i t h t h e a s s i s t a n c e o f f a m i l y members t h a n she c o u l d t h r o u g h 

t h e s h e l t e r . The m o t h e r a d d i t i o n a l l y a r g u e d t h a t t h e j u v e n i l e 

c o u r t ' s o r d e r r e q u i r i n g h e r t o r e m a i n a t t h e s h e l t e r was " t h e 

e q u i v a l e n t o f a c i v i l commitment and a v i o l a t i o n o f t h e 
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m o t h e r ' s due p r o c e s s r i g h t s . " The j u v e n i l e c o u r t d e n i e d t h e 

m o t h e r ' s m o t i o n , and t h e m o t h e r s u b s e q u e n t l y a p p e a l e d t o t h i s 

c o u r t . 

A l t h o u g h n e i t h e r p a r t y has r a i s e d t h e i s s u e o f t h i s 

c o u r t ' s j u r i s d i c t i o n o v e r t h i s a p p e a l , j u r i s d i c t i o n a l m a t t e r s 

a r e o f s u c h i m p o r t a n c e t h a t we may r a i s e them e x mero motu. 

See R u z i c v. S t a t e ex r e l . T h o r n t o n , 866 So. 2d 564, 568-69 

( A l a . C i v . App. 2 0 0 3 ) , a b r o g a t e d on o t h e r g r o u n d s b y F.G. v.  

S t a t e Dep't o f Human Re s . , 988 So.2d 555 ( A l a . C i v . App. 

2 0 0 7 ) . S u b j e c t t o c e r t a i n e x c e p t i o n s n o t r e l e v a n t i n t h i s 

c a s e , an a p p e a l l i e s o n l y f r o m a f i n a l j u d g m e n t . § 12-22-2, 

A l a . Code 1975; Bean v. C r a i g , 557 So. 2d 1249, 1253 ( A l a . 

1 9 9 0 ) . " ' [ A ] f i n a l j u d gment i s a t e r m i n a t i v e d e c i s i o n b y a 

c o u r t o f c o m p e t e n t j u r i s d i c t i o n w h i c h d e m o n s t r a t e s t h e r e has 

been c o m p l e t e a d j u d i c a t i o n o f a l l m a t t e r s i n c o n t r o v e r s y 

b e t w e e n t h e l i t i g a n t s w i t h i n t h e c o g n i z a n c e o f t h a t c o u r t . ' " 

Dabbs v. F o u r T e e s , I n c . , 984 So. 2d 454, 456 ( A l a . C i v . App. 

2007) ( q u o t i n g J e w e l l v. J a c k s o n & W h i t s i t t C o t t o n Co., 331 

So. 2d 623, 625 ( A l a . 1 9 7 6 ) ) . " ' [ T ] h e t e s t o f a j u d g m e n t ' s 

f i n a l i t y i s w h e t h e r i t s u f f i c i e n t l y a s c e r t a i n s and d e c l a r e s 

t h e r i g h t s o f t h e p a r t i e s . C o o s a V a l l e y H e a l t h C a r e v. 
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J o h n s o n , 961 So. 2d 903, 905 ( A l a . C i v . App. 2007) ( q u o t i n g Ex 

p a r t e DCH R e g ' l Med. C t r . , 571 So. 2d 1162, 1164 ( A l a . C i v . 

App. 1 9 9 0 ) ) . 

T h i s c o u r t has h e l d t h a t a " f o r m a l d e t e r m i n a t i o n by a 

j u v e n i l e c o u r t o f a c h i l d ' s d e p e n d e n c y c o u p l e d w i t h an award 

o f c u s t o d y i n c i d e n t t o t h a t d e t e r m i n a t i o n w i l l g i v e r i s e t o an 

a p p e a l a b l e f i n a l j u d g m e n t e v e n i f t h e c u s t o d y a w a r d i s 

d e n o m i n a t e d as a ' t e m p o r a r y ' award and f u r t h e r r e v i e w o f t h e 

c a s e i s e n v i s i o n e d . " J . J . v. J.H.W., 27 So. 3d 519, 522 ( A l a . 

C i v . App. 2 0 0 8 ) . See a l s o C.L. v. D.H., 916 So. 2d 622 ( A l a . 

C i v . App. 2 0 0 5 ) ( h o l d i n g t h a t a judgment was f i n a l when t h e 

j u v e n i l e c o u r t a w a r d e d c u s t o d y o f t h e c h i l d t o t h e m a t e r n a l 

g r a n d m o t h e r , e v e n t h o u g h t h e c o u r t h a d s e t a f u t u r e , r e v i e w 

h e a r i n g ) ; E.D. v. M a d i s o n C o u n t y Dep't o f Human R e s . , [Ms. 

2090415, Aug. 27, 2 0 1 0 ] ___ So. 3d ___ , ___ ( A l a . C i v . App. 

2 0 1 0 ) ( p l u r a l i t y o p i n i o n ) ( h o l d i n g t h a t a j u d g m e n t was f i n a l 

when t h e j u v e n i l e c o u r t o r d e r e d t h a t l e g a l c u s t o d y w o u l d 

r e m a i n w i t h t h e M a d i s o n C o u n t y DHR b u t c h a n g e d t h e p h y s i c a l 

c u s t o d y o f t h e c h i l d f r o m t h e M a d i s o n C o u n t y DHR t o t h e 

m o t h e r ) . 
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I n t h i s c a s e , t h e j u v e n i l e c o u r t d e t e r m i n e d t h a t t h e 

c h i l d r e m a i n e d d e p e n d e n t and i t o r d e r e d t h a t c u s t o d y o f t h e 

c h i l d r e m a i n w i t h DHR. N e i t h e r t h e m o t h e r n o r DHR h a d made 

any r e q u e s t t o t h e j u v e n i l e c o u r t t o a l t e r t h e d i s p o s i t i o n o f 

t h e c h i l d , and t h e m o t h e r made no c h a l l e n g e w i t h r e g a r d t o t h e 

d e p e n d e n c y o f t h e c h i l d . B e c a u s e a change i n t h e d i s p o s i t i o n 

o f t h e c h i l d was n o t a t i s s u e , t h e j u v e n i l e c o u r t ' s o r d e r was 

n o t a f i n a l , a p p e a l a b l e j u d g m e n t . 

A l t h o u g h we have c o n c l u d e d t h a t t h e m o t h e r ' s a p p e a l was 

f r o m a n o n f i n a l j u d g m e n t , t h i s c o u r t has t h e d i s c r e t i o n t o 

t r e a t an a p p e a l f r o m an i n t e r l o c u t o r y o r d e r as a p e t i t i o n f o r 

a w r i t o f mandamus. See E.E.K. v. J e f f e r s o n C o u n t y Dep't o f 

Human R e s . , 976 So. 2d 1021, 1024 ( A l a . C i v . App. 2 0 0 7 ) . 

T h e r e f o r e , e x e r c i s i n g t h a t d i s c r e t i o n , we t r e a t t h e m o t h e r ' s 

a p p e a l as a p e t i t i o n f o r t h e w r i t o f mandamus and c o n s i d e r t h e 

m e r i t s o f t h e m o t h e r ' s a r g u m e n t s . 

"Mandamus i s an e x t r a o r d i n a r y remedy. An 
a p p e l l a t e c o u r t w i l l g r a n t a p e t i t i o n f o r a w r i t o f 
mandamus o n l y when '(1) t h e p e t i t i o n e r has a c l e a r 
l e g a l r i g h t t o t h e r e l i e f s o u g h t ; (2) t h e r e s p o n d e n t 
has an i m p e r a t i v e d u t y t o p e r f o r m and has r e f u s e d t o 
do s o ; (3) t h e p e t i t i o n e r h a s no o t h e r a d e q u a t e 
remedy; and (4) t h i s C o u r t ' s j u r i s d i c t i o n i s 
p r o p e r l y i n v o k e d . ' Ex p a r t e F l i n t C o n s t r . Co., 775 
So. 2d 805, 808 ( A l a . 2000) ( c i t i n g Ex p a r t e M e r c u r y  
F i n . C o r p . , 715 So. 2d 196, 198 ( A l a . 1 9 9 7 ) ) . " 
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Ex p a r t e A m e r i g a s , 855 So. 2d 544, 546 ( A l a . C i v . App. 2 0 0 3 ) . 

The m o t h e r a r g u e s t h a t t h e j u v e n i l e c o u r t d e n i e d t h e 

m o t h e r h e r c o n s t i t u t i o n a l d u e - p r o c e s s r i g h t s when i t o r d e r e d 

h e r t o r e m a i n i n and t o c o m p l e t e t h e p r o g r a m a t t h e s h e l t e r 

b e c a u s e , t h e m o t h e r a r g u e s , t h e o r d e r was t a n t a m o u n t t o a 

c i v i l commitment. A t t h e h e a r i n g , t h e m o t h e r t e s t i f i e d t h a t 

she i n t e n d e d t o r e m a i n a t t h e s h e l t e r and t o c o m p l e t e t h e 

p r o g r a m s o f f e r e d by t h e s h e l t e r . DHR a l s o recommended t h a t 

t h e m o t h e r r e m a i n a t t h e s h e l t e r . Thus, t h e p o r t i o n o f t h e 

j u v e n i l e c o u r t ' s o r d e r s t a t i n g t h a t t h e m o t h e r s h o u l d r e m a i n 

a t t h e s h e l t e r and c o m p l e t e t h e p r o g r a m s i t o f f e r e d t o t h e 

m o t h e r m e r e l y m e m o r i a l i z e d t h e m o t h e r ' s s t a t e d i n t e n t i o n s and 

DHR's r e c o m m e n d a t i o n . M o r e o v e r , t h e m o t h e r d i d n o t o b j e c t 

when t h e j u v e n i l e c o u r t s t a t e d a t t h e h e a r i n g i t s i n t e n t i o n t o 

r e q u i r e t h e m o t h e r t o r e m a i n a t t h e s h e l t e r . 

"The l a w i s w e l l s e t t l e d t h a t a p a r t y may n o t 
i n d u c e an e r r o r b y t h e t r i a l c o u r t and t h e n a t t e m p t 
t o w i n a r e v e r s a l b a s e d on t h a t e r r o r . 'A p a r t y may 
n o t p r e d i c a t e an argument f o r r e v e r s a l on " i n v i t e d 
e r r o r , " t h a t i s , " e r r o r i n t o w h i c h he has l e d o r 
l u l l e d t h e t r i a l c o u r t . " ' A t k i n s v. L e e , 603 So. 2d 
937, 945 ( A l a . 1992) ( q u o t i n g D i x i e Highway E x p r e s s ,  
I n c . v. S o u t h e r n Ry., 286 A l a . 646, 651, 244 So. 2d 
591, 595 ( 1 9 7 1 ) ) . 'That d o c t r i n e [ o f i n v i t e d e r r o r ] 
p r o v i d e s t h a t a p a r t y may n o t c o m p l a i n o f e r r o r i n t o 
w h i c h he has l e d t h e c o u r t . ' Ex p a r t e K i n g , 643 So. 
2d 1364, 1366 ( A l a . 1 9 9 3 ) . 'A p a r t y c a n n o t w i n a 
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r e v e r s a l on an e r r o r t h a t p a r t y has i n v i t e d t h e 
t r i a l c o u r t t o commit.' N e a l v. N e a l , 856 So. 2d 
766, 784 ( A l a . 2 0 0 2 ) . " 

M o b i l e I n f i r m a r y Med. C t r . v. Hodgen, 884 So. 2d 801, 808 

( A l a . 2 0 0 3 ) . B e c a u s e t h e m o t h e r t e s t i f i e d t h a t she i n t e n d e d 

t o r e m a i n a t t h e s h e l t e r and d i d n o t o b j e c t when t h e j u v e n i l e 

c o u r t a n n o u n c e d t h a t i t i n t e n d e d t o i n c l u d e s u c h a r e q u i r e m e n t 

i n i t s o r d e r , t h e m o t h e r l e d t h e c o u r t i n t o what she now 

a r g u e s was e r r o r . T h e r e f o r e , t h e m o t h e r ' s argument f a i l s t o 

d e m o n s t r a t e t h a t she has a c l e a r l e g a l r i g h t t o t h e r e l i e f 

t h a t she s e e k s . 

M o r e o v e r , t h e m o t h e r ' s argument i n h e r m o t i o n s e e k i n g 

r e c o n s i d e r a t i o n o f t h e j u v e n i l e c o u r t ' s o r d e r was b a s e d , i n 

p a r t , on f a c t u a l a l l e g a t i o n s t h a t she c o u l d o b t a i n t h r o u g h 

f a m i l y members t h e same s e r v i c e s t h a t she w o u l d r e c e i v e a t t h e 

s h e l t e r -- e v i d e n c e t h a t was n o t p r e s e n t e d a t t h e h e a r i n g . 

Thus, t h e f a c t u a l a l l e g a t i o n s i n t h e m o t h e r ' s m o t i o n 

c o n s t i t u t e new e v i d e n c e , w h i c h c a n n o t s e r v e as t h e b a s i s f o r 

r e l i e f f r o m t h e j u v e n i l e c o u r t ' s o r d e r . See B a t e s v. S t a t e , 

503 So. 2d 856, 858 ( A l a . C i v . App. 1 9 8 7 ) ( s t a t i n g t h a t no 

p o s t j u d g m e n t " r e l i e f i s g r a n t e d when t h e new e v i d e n c e comes 

i n t o b e i n g f o l l o w i n g t h e c o n c l u s i o n o f t h e t r i a l " ) . 
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B e c a u s e t h e m o t h e r i n v i t e d t h e a c t i o n t h a t she a r g u e s was 

e r r o r , and b e c a u s e t h e f a c t u a l a l l e g a t i o n s i n t h e m o t h e r ' s 

m o t i o n s e e k i n g r e c o n s i d e r a t i o n o f t h e j u v e n i l e c o u r t ' s o r d e r 

r e p r e s e n t new e v i d e n c e n o t p r e s e n t e d a t t r i a l , t h e m o t h e r has 

n o t shown t h a t she has a c l e a r l e g a l r i g h t t o r e l i e f , and h e r 

p e t i t i o n f o r a w r i t o f mandamus i s , t h e r e f o r e , due t o be 

d e n i e d . 

PETITION DENIED. 

Thompson, P . J . , and P i t t m a n and B r y a n , J J . , c o n c u r . 

Moore, J . , d i s s e n t s , w i t h w r i t i n g . 
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MOORE, Ju d g e , d i s s e n t i n g . 

A l t h o u g h I a g r e e t h a t t h i s c o u r t has t h e d i s c r e t i o n t o 

t r e a t a p p e a l s as p e t i t i o n s f o r a w r i t o f mandamus, I b e l i e v e 

we s h o u l d n o t do so i n t h i s c a s e . 

Our supreme c o u r t has e x p l a i n e d : 

"'"A c o u r t has a d u t y t o a v o i d c o n s t i t u t i o n a l 
q u e s t i o n s u n l e s s e s s e n t i a l t o t h e p r o p e r d i s p o s i t i o n 
o f t h e c a s e . " ' Lowe v. F u l f o r d , 442 So. 2d 29, 33 
( A l a . 1983) ( q u o t i n g t r i a l c o u r t ' s o r d e r c i t i n g 
D o u g h t y v. T a r w a t e r , 261 A l a . 263, 73 So. 2d 540 
( 1 9 5 4 ) ; Moses v. T a r w a t e r , 257 A l a . 361, 58 So. 2d 
757 ( 1 9 5 2 ) ; a n d Lee v. Macon C o u n t y Bd. o f E d u c . , 
231 F. Supp. 743 (M.D. A l a . 1 9 6 4 ) ) . ' " G e n e r a l l y 
c o u r t s a r e r e l u c t a n t t o r e a c h c o n s t i t u t i o n a l 
q u e s t i o n s , and s h o u l d n o t do s o , i f t h e m e r i t s o f 
t h e c a s e can be s e t t l e d on n o n - c o n s t i t u t i o n a l 
g r o u n d s . " ' Lowe, 442 So. 2d a t 33 ( q u o t i n g t r i a l 
c o u r t ' s o r d e r c i t i n g W h i t e v. U.S. P i p e & F o u n d r y  
Co., 646 F.2d 203 ( 5 t h C i r . 1 9 8 1 ) ) . '"No m a t t e r how 
much t h e p a r t i e s may d e s i r e a d j u d i c a t i o n o f 
i m p o r t a n t q u e s t i o n s o f c o n s t i t u t i o n a l l a w , b r o a d 
c o n s i d e r a t i o n s o f t h e a p p r o p r i a t e e x e r c i s e o f 
j u d i c i a l power p r e v e n t [ ] s u c h d e t e r m i n a t i o n s u n l e s s 
a c t u a l l y c o m p e l l e d b y t h e l i t i g a t i o n b e f o r e t h e 
c o u r t . " ' Lowe, 442 So. 2d a t 33 ( q u o t i n g t r i a l 
c o u r t ' s o r d e r c i t i n g T r o y S t a t e U n i v . v. D i c k e y , 402 
F.2d 515 ( 5 t h C i r . 1 9 6 8 ) ) . " 

C h i s m v. J e f f e r s o n C o u n t y , 954 So. 2d 1058, 1063 ( A l a . 2 0 0 6 ) . 

T h i s c a s e p r e s e n t s a c o n s t i t u t i o n a l q u e s t i o n w h e t h e r a 

j u v e n i l e c o u r t can o r d e r a p a r e n t t o r e s i d e i n a c e r t a i n 

f a c i l i t y w h i l e u n d e r g o i n g r e h a b i l i t a t i o n a i m e d a t r e u n i f y i n g 

t h a t p a r e n t w i t h a d e p e n d e n t c h i l d . The m a in o p i n i o n d i s p o s e s 
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o f t h a t q u e s t i o n by c o n c l u d i n g t h a t K.S. ("the m o t h e r " ) 

i n v i t e d t h e j u v e n i l e c o u r t t o e n t e r an o r d e r r e q u i r i n g h e r t o 

l i v e a t M a r y ' s S h e l t e r ("the s h e l t e r " ) by t e s t i f y i n g t h a t she 

i n t e n d e d t o c o m p l e t e i t s p r o g r a m and by f a i l i n g t o o b j e c t when 

t h e j u v e n i l e c o u r t s t a t e d i t s i n t e n t i o n t o e n t e r an o r d e r 

r e q u i r i n g h e r t o c o m p l e t e t h a t p r o g r a m . I d i s a g r e e w i t h any 

i m p l i c a t i o n t h a t a p a r e n t who s t a t e s an i n t e n t i o n t o r e s i d e a t 

a c e r t a i n p l a c e d u r i n g a r e h a b i l i t a t i o n p e r i o d t h e r e b y 

c o n s e n t s t o a c o u r t o r d e r p r e v e n t i n g t h e p a r e n t f r o m r e s i d i n g 

e l s e w h e r e . I a l s o q u e s t i o n w h e t h e r t h e m o t h e r w a i v e d t h e 

c o n s t i t u t i o n a l i s s u e b y f a i l i n g t o o b j e c t t o t h e j u v e n i l e 

c o u r t ' s o r a l p r o n o u n c e m e n t o f i t s i n t e n d e d r u l i n g a t t h e e n d 

o f t h e h e a r i n g b e c a u s e o u r c a s e l a w h o l d s t h a t s u c h s t a t e m e n t s 

have no l e g a l e f f e c t . See Hayes v. H ayes, 16 So. 3d 117, 120 

( A l a . C i v . App. 2009) ( q u o t i n g A r m s t r o n g v. A r m s t r o n g , 550 So. 

2d 1017, 1018 ( A l a . C i v . App. 1 9 8 9 ) , c i t i n g i n t u r n Hobbs v.  

Hobbs, 423 So. 2d 878 ( A l a . C i v . App. 1982)) ("'a t r i a l 

c o u r t ' s o r a l d i v o r c e d e c r e e i s u n a u t h o r i z e d and 

i n e f f e c t i v e ' " ) . F i n a l l y , I b e l i e v e t h e m o t h e r ' s 

c o n s t i t u t i o n a l c h a l l e n g e s u r v i v e s e v e n t h o u g h she a l s o a r g u e s 

t h a t t h e r e s t r i c t i o n s h o u l d be l i f t e d b a s e d on new e v i d e n c e 
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t h a t she c o u l d o b t a i n t h e same s e r v i c e s e l s e w h e r e . Hence, I 

c a n n o t c o n c u r i n t h e manner i n w h i c h t h e main o p i n i o n a v o i d s 

t h e c o n s t i t u t i o n a l i s s u e and r e s o l v e s what t h e m a j o r i t y t r e a t s 

as t h e m o t h e r ' s p e t i t i o n f o r a w r i t o f mandamus. 

T h a t s a i d , b e c a u s e t h e i s s u e does r a i s e s e r i o u s c o n c e r n s 

r e g a r d i n g t h e power o f j u v e n i l e c o u r t s t o r e s t r i c t t h e 

r e s i d e n c y o f p a r e n t s o f d e p e n d e n t c h i l d r e n d u r i n g a 

r e h a b i l i t a t i o n p e r i o d , I b e l i e v e t h i s c o u r t s h o u l d i n s i s t t h a t 

t h o s e c o n c e r n s be p r e s e n t e d t h r o u g h t h e p r o p e r v e h i c l e . The 

m o t h e r f a i l e d t o f i l e a p e t i t i o n f o r a w r i t o f mandamus, 

w h i c h w o u l d have a l l o w e d t h e j u v e n i l e c o u r t t o f i l e an answer 

p r e s e n t i n g i t s j u s t i f i c a t i o n f o r e n t e r i n g t h e j u d g m e n t and i t s 

r e a s o n f o r d e n y i n g t h e m o t h e r ' s c o n s t i t u t i o n a l o b j e c t i o n t o 

t h e same. T h i s c o u r t has been d e p r i v e d o f t h a t i n f o r m a t i o n 

b e c a u s e o f t h e i n c o r r e c t manner i n w h i c h t h e m o t h e r e l e c t e d t o 

p r o c e e d . Those c o n s i d e r a t i o n s , a l o n g w i t h t h e g e n e r a l 

d i s i n c l i n a t i o n t o a d d r e s s c o n s t i t u t i o n a l i s s u e s , c o m p e l me t o 

c o n c l u d e t h a t we s h o u l d n o t e x e r c i s e o u r d i s c r e t i o n t o 

c o n s i d e r t h i s a p p e a l as a p e t i t i o n f o r a w r i t o f mandamus. 

T h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 
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