
REL: 6/24/11 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2010-2011 

2091110 

Tiffany Sasser Meek 

v. 

William Patrick Meek 

Appeal from Baldwin C i r c u i t Court 
(DR-06-589) 

BRYAN, Judge. 

T i f f a n y S asser Meek ("the w i f e " ) appeals from a judgment 

e n t e r e d by the B a l d w i n C i r c u i t C ourt ("the t r i a l c o u r t " ) t h a t 

d i v o r c e d her from W i l l i a m P a t r i c k Meek ("the husband"). 
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T h i s i s the second time these p a r t i e s have been b e f o r e 

t h i s c o u r t . In Meek v. Meek, 54 So. 3d 389 ( A l a . C i v . App. 

2010), we d i s m i s s e d the w i f e ' s i n i t i a l a p p e a l because i t was 

ta k e n from a n o n f i n a l judgment. We s e t f o r t h the p e r t i n e n t 

f a c t s and p r o c e d u r a l h i s t o r y i n Meek, su p r a , as f o l l o w s : 

"The p a r t i e s m a r r i e d on March 11, 1995, and one 
c h i l d was born of the m a r r i a g e , a g i r l born i n May 
2003 ('the c h i l d ' ) . On June 1, 2006, the husband 
f i l e d a c o m p l a i n t f o r a d i v o r c e on the grounds of 
i n c o m p a t i b i l i t y of temperament and an i r r e t r i e v a b l e 
breakdown of the m a r r i a g e . In h i s c o m p l a i n t , the 
husband r e q u e s t e d t h a t the t r i a l c o u r t e q u i t a b l y 
d i v i d e the m a r i t a l a s s e t s and l i a b i l i t i e s of the 
p a r t i e s . On June 26, 2006, the t r i a l c o u r t e n t e r e d 
a ' s t a n d a r d ' o r d e r ('the June 2006 order') t h a t 
a d d r e s s e d i s s u e s such as c h i l d s u p p o r t , v i s i t a t i o n , 
the f i n a n c i a l o b l i g a t i o n s of the p a r t i e s , and the 
d i s p o s a l of a s s e t s d u r i n g the pendency of the 
d i v o r c e p r o c e e d i n g s . The case was i n i t i a l l y s e t f o r 
t r i a l on September 26, 2006, but i t was c o n t i n u e d 
s e v e r a l times throughout 2006 and 2007. 

"On November 26, 2007, the husband f i l e d a 
motion s e e k i n g t o h o l d the w i f e i n contempt because, 
he a l l e g e d , the w i f e had r e s t r i c t e d h i s v i s i t a t i o n 
w i t h the c h i l d i n v i o l a t i o n of the v i s i t a t i o n 
p r o v i s i o n s i n the June 2006 o r d e r . The t r i a l c o u r t 
conducted an ore tenus h e a r i n g on the pending 
d i v o r c e c o m p l a i n t s and the husband's motion f o r 
contempt on May 2, 2008, on J u l y 31, 2008, and on 
November 12, 2008. 

"On A p r i l 14, 2009, the w i f e f i l e d an ' I n s t a n t e r 
M o t i o n t o R e q u i r e Compliance w i t h [ t h e June 2006 
o r d e r ] ' ('the w i f e ' s motion f o r contempt'). In t h a t 
motion, the w i f e a l l e g e d t h a t the husband was i n 
contempt of paragraph f o u r of the June 2006 o r d e r , 
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which o r d e r e d the p a r t i e s ' t o pay debts i n c u r r e d 
d u r i n g the marriag e and any o t h e r r e g u l a r , r e c u r r i n g 
monthly f i n a n c i a l o b l i g a t i o n s ... i n the same manner 
and from the same sources as the y have c u s t o m a r i l y 
been p a i d d u r i n g the m a r r i a g e . ' The w i f e a l s o 
a l l e g e d t h a t the husband was i n contempt of 
paragraph f i v e of the June 2006 o r d e r , which o r d e r e d 
t h a t ' [ t ] h e p a r t i e s s h a l l not d i s p o s e of a s s e t s 
a c q u i r e d d u r i n g the marriag e w i t h o u t l e a v e of c o u r t , 
except where n e c e s s a r y i n the normal and r e a s o n a b l e 
course of b u s i n e s s . ' As no t e d i n the w i f e ' s motion 
f o r contempt, the June 2006 o r d e r was s t i l l i n 
e f f e c t because the t r i a l c o u r t had not e n t e r e d 
another o r d e r changing or amending the p r o v i s i o n s i n 
the June 2006 o r d e r . 

"The t r i a l c o u r t conducted a h e a r i n g on the 
w i f e ' s motion f o r contempt on May 4, 2009. A 
t r a n s c r i p t from t h a t h e a r i n g i s i n the r e c o r d on 
a p p e a l , and, d u r i n g the h e a r i n g , the t r i a l c o u r t 
s t a t e d t h a t a ' d r a f t o r d e r ' had been sent v i a 
e l e c t r o n i c m a i l ('e-mail') t o the p a r t i e s ' a t t o r n e y s 
s h o r t l y a f t e r the f i n a l ore tenus h e a r i n g i n 
November 2008; a p p a r e n t l y , the d r a f t o r d e r c o n t a i n e d 
c e r t a i n p r o v i s i o n s t h a t the t r i a l c o u r t wanted t o 
i n c l u d e i n the f i n a l judgment. The t r i a l c o u r t 
d e t ermined t h a t the d r a f t o r d e r s e n t v i a e - m a i l was 
as e f f e c t i v e as i f the d e c i s i o n s s e t f o r t h i n the 
d r a f t o r d e r had been ' v e r b a l l y o r d e r e d ... from the 
b e n c h . ' The r e c o r d i n d i c a t e s t h a t the t r i a l c o u r t 
d e t ermined t h a t the w i f e ' s motion f o r contempt had 
been f i l e d a f t e r a d e c i s i o n had been rendered, 
a p p a r e n t l y r e f e r r i n g t o the d r a f t o r d e r t h a t was 
sent v i a e - m a i l . Thus, a c c o r d i n g t o the t r i a l c o u r t , 
the June 2006 o r d e r was no l o n g e r i n e f f e c t a t the 
time t h a t the w i f e ' s motion f o r contempt was f i l e d . 
F o l l o w i n g the h e a r i n g on the w i f e ' s motion f o r 
contempt, the t r i a l c o u r t e n t e r e d an o r d e r t h a t 
s t a t e d : 'The [ w i f e ] ' s [ m o t i o n f o r contempt] w i l l be 
ta k e n as a Mo t i o n t o A l t e r , Amend, or Vacate upon 
the e n t r y of the F i n a l Decree i n t h i s m a t t e r . ' " 
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I d . a t 391-92 ( f o o t n o t e s o m i t t e d ) . 

The t r i a l c o u r t p u r p o r t e d t o e n t e r a f i n a l judgment of 

d i v o r c e on June 26, 2009 ("the June 2009 o r d e r " ) , but i t d i d 

not r u l e on the husband's or the w i f e ' s pending contempt 

motions. The w i f e a p p e a l e d t h a t p u r p o r t e d judgment t o t h i s 

c o u r t , and we c o n c l u d e d t h a t the t r i a l c o u r t ' s June 2009 o r d e r 

was n o n f i n a l and u n a p p e a l a b l e because the t r i a l c o u r t had 

f a i l e d t o r u l e on the pending contempt motions. I d . a t 393-94. 

A f t e r the d i s m i s s a l of the w i f e ' s a p p e a l , the t r i a l c o u r t 

conducted f u r t h e r p r o c e e d i n g s on August 12, 2010, and e n t e r e d 

a f i n a l judgment of d i v o r c e on August 13, 2010. Pursuant t o 

t h a t judgment, the w i f e was awarded l e g a l and p h y s i c a l c u s t o d y 

of the c h i l d , s u b j e c t t o the s p e c i f i c v i s i t a t i o n r i g h t s of the 

husband. R e g a r d i n g c h i l d s u p p o r t , the t r i a l c o u r t s t a t e d t h a t 

i t had d e v i a t e d from the c h i l d - s u p p o r t g u i d e l i n e s s e t f o r t h i n 

Rule 32, A l a . R. Jud. Admin., due i n p a r t t o the c h i l d ' s 

s p e c i a l d i e t , and awarded the w i f e $1,500 a month i n c h i l d 

s u p p o r t , but the t r i a l c o u r t a l l o w e d the husband t o c l a i m the 

income-tax exemption f o r the c h i l d u n t i l the w i f e was employed 

f o r more than s i x months. The husband was o r d e r e d t o p r o v i d e 

h e a l t h i n s u r a n c e f o r the c h i l d , and he was o r d e r e d t o pay a l l 
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the c h i l d ' s u n p a i d m e d i c a l expenses. The husband was a l s o 

o r d e r e d t o pay o n e - h a l f of the w i f e ' s COBRA i n s u r a n c e f o r 24 

months. 

The w i f e was awarded 24 months of r e h a b i l i t a t i v e a limony 

i n the amount of $2,700 a month. The t r i a l c o u r t r e s e r v e d the 

r i g h t t o award the w i f e permanent p e r i o d i c alimony i n the 

f u t u r e . The t r i a l c o u r t awarded the husband a l l r i g h t , t i t l e , 

and i n t e r e s t i n and t o the m a r t i a l r e s i d e n c e , o r d e r e d the 

husband t o pay o f f any l i a b i l i t i e s s e c u r e d by the m a r i t a l 

r e s i d e n c e , and o r d e r e d the m a r i t a l r e s i d e n c e t o be s o l d . 

However, the w i f e was awarded a l l the e q u i t y i n the m a r i t a l 

r e s i d e n c e a f t e r the r e s i d e n c e s o l d , l e s s the husband's 

expenses f o r making n e c e s s a r y r e p a i r s t o the m a r i t a l 

r e s i d e n c e . The t r i a l c o u r t awarded the husband a l l r i g h t , 

t i t l e , and i n t e r e s t i n and t o a l l r e a l p r o p e r t y i n h i s name, 

and i t found t h a t such p r o p e r t y was not m a r i t a l p r o p e r t y . 

The w i f e was awarded 100% of the funds i n the husband's 

r e t i r e m e n t account as of November 12, 2008, e x c l u d i n g the 

husband's l o a n a g a i n s t the account. The husband was awarded 

h i s v e h i c l e , and the w i f e was awarded 100% of the e q u i t y i n 

her v e h i c l e a f t e r i t was s o l d and the r e m a i n i n g debt on the 
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v e h i c l e was p a i d . Each p a r t y was r e s p o n s i b l e f o r debts i n h i s 

or her name from November 12, 2008, f o r w a r d , each p a r t y was 

awarded the p e r s o n a l p r o p e r t y i n h i s or her p o s s e s s i o n , e x c e p t 

the husband was awarded a p i t c h e r , a m i n i a t u r e y a c h t , and 

f a m i l y photographs t h a t were i n the w i f e ' s p o s s e s s i o n . The 

husband was o r d e r e d t o pay $10,000 toward payment of the 

w i f e ' s a t t o r n e y ' s f e e s . 

The husband's November 2007 motion f o r contempt and the 

w i f e ' s A p r i l 2009 motion f o r contempt were d e n i e d . However, 

the t r i a l c o u r t found t h a t the husband had f a i l e d t o pay a l l 

sums due p u r s u a n t t o the June 2006 o r d e r , and the t r i a l c o u r t 

o r d e r e d the husband t o pay $14,413 t o the w i f e . The w i f e 

t i m e l y appealed. 

Is s u e s 

The w i f e r a i s e s f o u r i s s u e s f o r t h i s c o u r t t o c o n s i d e r on 

a p p e a l : (1) whether the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n 

f a s h i o n i n g the husband's v i s i t a t i o n r i g h t s i n l i g h t of the 

e v i d e n c e p r e s e n t e d ; (2) whether the t r i a l c o u r t e r r e d by 

d e t e r m i n i n g t h a t the husband owed o n l y $14,413 p u r s u a n t t o the 

June 2006 o r d e r ; (3) whether the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n i n d i v i d i n g the p a r t i e s ' p r o p e r t y and awarding her 
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o n l y 24 months of r e h a b i l i t a t i v e a l i m o n y ; and (4) whether the 

t r i a l c o u r t e r r e d by awarding the husband the income-tax 

exemption f o r the c h i l d u n t i l she m a i n t a i n e d employment f o r 

s i x months. 

F a c t s 

The p a r t i e s s e p a r a t e d i n May 2006, a f t e r 11 y e a rs of 

m a r r i a g e . A t t h a t t i m e , the husband was a p p r o x i m a t e l y 38 years 

o l d , the w i f e was a p p r o x i m a t e l y 36 y e a rs o l d , and the c h i l d 

was 3 y e a rs o l d . The c h i l d had been born a p p r o x i m a t e l y 20 

weeks premature, and she s u f f e r e d from numerous m e d i c a l 

m a l a d i e s , as w e l l as a u t i s m . The w i f e m a i n t a i n e d t h a t the 

c h i l d was s e v e r e l y a u t i s t i c and t h a t the c h i l d was r e q u i r e d t o 

m a i n t a i n a s t r i c t g l u t e n / c a s e i n - f r e e d i e t i n o r d e r t o p r o h i b i t 

a u t i s t i c r e g r e s s i o n . I t was u n d i s p u t e d t h a t , a t the time of 

t r i a l , the c h i l d r e q u i r e d near c o n s t a n t c a r e . 

The husband i n d i c a t e d , throughout h i s t e s t i m o n y , t h a t he 

was unsure i f the c h i l d was a u t i s t i c . The husband d i d not 

deny t h a t the c h i l d had s p e c i a l needs or t h a t she was r e q u i r e d 

t o m a i n t a i n a g l u t e n / c a s e i n - f r e e d i e t , but he b e l i e v e d t h a t 

the c h i l d ' s m e d i c a l c o n d i t i o n was because of her e x t r e m e l y 

premature b i r t h . The husband s t a t e d t h a t he had seen g r e a t 
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improvements i n the c h i l d and t h a t , d e s p i t e her d e v e l o p m e n t a l 

d e l a y s , he b e l i e v e d t h a t the c h i l d would be a b l e t o care f o r 

h e r s e l f a t some p o i n t i n the f u t u r e . 

The w i f e t e s t i f i e d t h a t the p r o g r e s s the c h i l d had made 

was due t o a s t a b l e environment and a r i g o r o u s s c h e d u l e of 

t h e r a p y , i n c l u d i n g s i x hours a week of speech t h e r a p y , seven 

hours a week of h y p e r b a r i c t h e r a p y , two hours a week of 

o c c u p a t i o n a l t h e r a p y , and two hours a week of p h y s i c a l 

t h e r a p y . The w i f e s t a t e d t h a t each h y p e r b a r i c t r e a t m e n t , 

which the c h i l d r e c e i v e d t h r e e times a week, c o s t $100 but 

t h a t the c h i l d ' s d o c t o r had not been c h a r g i n g her f o r 

tr e a t m e n t u n t i l a f t e r the d i v o r c e was f i n a l i z e d . The w i f e 

s t a t e d t h a t she wanted the funds i n the husband's r e t i r e m e n t 

account t o be u t i l i z e d t o purchase a h y p e r b a r i c chamber t h a t 

she c o u l d use a t home, which she e s t i m a t e d would c o s t between 

$16,000 and $18,000. 

The w i f e e s t i m a t e d t h a t the c h i l d ' s s p e c i a l d i e t c o s t 

a p p r o x i m a t e l y $1,000 a month. The w i f e t e s t i f i e d t h a t she had 

a l l o w e d the c h i l d t o e a t i c e cream on her t h i r d b i r t h d a y and 

t h a t i t had caused the c h i l d t o r e g r e s s i n t o a u t i s t i c 

b e h a v i o r s . The w i f e s t a t e d t h a t she had m a i n t a i n e d a s t r i c t 
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d i e t f o r the c h i l d s i n c e t h a t t i m e , b u t , a c c o r d i n g t o the 

w i f e , the husband had no u n d e r s t a n d i n g of the c h i l d ' s m e d i c a l 

l i m i t a t i o n s or the requirement t h a t she m a i n t a i n a s t r i c t 

g l u t e n / c a s e i n - f r e e d i e t . The c h i l d t ook 12 d i f f e r e n t v i t a m i n s 

and m e d i c a t i o n s e v e r y day, which c o s t a p p r o x i m a t e l y $200 a 

month. 

The husband s t a t e d t h a t he had obeyed the c h i l d ' s d i e t a r y 

recommendations and t h a t he i n t e n d e d t o c o n t i n u e t o adhere t o 

those recommendations. The husband s t a t e d t h a t he had bathed 

the c h i l d , p r e p a r e d her meals, f e d her, brushed her t e e t h , and 

a d m i n i s t e r e d her m e d i c a t i o n whenever he was home from work. 

The w i f e t e s t i f i e d t h a t , a f t e r the husband took the c h i l d 

t o M o b i l e Bay i n June 2007 d u r i n g a v i s i t , the c h i l d e x h i b i t e d 

symptoms i n d i c a t i n g t h a t she had r e g r e s s e d and a l s o c o n t r a c t e d 

r o t a v i r u s , pneumonia, and asthma. The husband s t a t e d t h a t he 

had a l l o w e d the c h i l d t o put her l e g s i n M o b i l e Bay, and t h e r e 

was no i n d i c a t i o n , o t h e r than the w i f e ' s t e s t i m o n y , t h a t the 

husband's a c t i o n s were a d i r e c t cause of the c h i l d ' s 

i l l n e s s e s . However, from t h a t p o i n t f o r w a r d , the w i f e r e q u i r e d 

the husband t o remain a t her home d u r i n g h i s v i s i t a t i o n 

p e r i o d s w i t h the c h i l d , and the w i f e r e q u e s t e d t h a t the t r i a l 
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c o u r t r e q u i r e the husband t o remain i n her home d u r i n g h i s 

v i s i t a t i o n p e r i o d s w i t h the c h i l d . The w i f e s t a t e d t h a t the 

husband c o u l d v i s i t the c h i l d anytime he would l i k e , as l o n g 

as he c a l l e d f i r s t , as l o n g as he had not been d r i n k i n g , and 

as l o n g as he d i d not t r y t o f e e d the c h i l d f o o d t h a t was not 

w i t h i n her d i e t a r y r e s t r i c t i o n s . The w i f e s t a t e d t h a t " t h e r e 

w i l l never be a day t h a t i f he c a l l s me t h a t I w i l l t e l l him 

he cannot come." She l a t e r t e s t i f i e d t h a t the husband was 

welcome t o v i s i t the c h i l d anytime he chose t o and t h a t she 

had an "open-door p o l i c y " f o r v i s i t a t i o n s . 

The w i f e s t a t e d t h a t the husband's l a c k of u n d e r s t a n d i n g 

of the c h i l d ' s m e d i c a l c o n d i t i o n posed a danger t o the c h i l d 

and t h a t t h a t was the reason she d i d not want the husband t o 

v i s i t the c h i l d w i t h o u t her s u p e r v i s i o n . She a l s o s t a t e d t h a t 

the use of a l c o h o l , smokeless toba c c o , or c i g a r e t t e s around 

the c h i l d would be d e t r i m e n t a l t o the c h i l d . The husband 

a d m i t t e d t h a t he drank a l c o h o l and used smokeless t o b a c c o , and 

the w i f e s t a t e d t h a t the husband had r e f u s e d t o s t o p u s i n g 

smokeless tobacco around the c h i l d . 

One of the c h i l d ' s d o c t o r s , Dr. Mary Megson, i n d i c a t e d i n 

a l e t t e r d a t e d August 1, 2006, t h a t the f l i c k e r of l i g h t s on 
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l o n g c a r r i d e s o v e r s t i m u l a t e d the c h i l d ' s nervous system and 

c o u l d l e a d t o m i g r a i n e s and a u t i s t i c r e g r e s s i o n . The w i f e 

t e s t i f i e d t h a t she had not t r a v e l e d w i t h the c h i l d a f t e r she 

l e a r n e d o f h e r a u t i s m d i a g n o s i s because, she s a i d , t r a v e l i n g 

caused the c h i l d t o go i n t o a " z o m b i e - l i k e " s t a t e , and, she 

b e l i e v e d , i t was c o n t r a r y t o the c h i l d ' s w e l l b e i n g f o r h e r t o 

t r a v e l any d i s t a n c e o t h e r than t o get t r e a t m e n t . However, the 

husband s t a t e d t h a t the c h i l d had been on l o n g c a r r i d e s 

b e f o r e t o A t l a n t a , G e o r g i a , t o Ocean S p r i n g , M i s s i s s i p p i , 

and t o D e s t i n , F l o r i d a -- and t h a t the c h i l d had never 

complained of m i g r a i n e s and he had not n o t i c e d any change i n 

her b e h a v i o r . The w i f e s t a t e d t h a t she had spoken t o the 

c h i l d ' s o p h t h a l m o l o g i s t about d a r k - t i n t e d g l a s s e s f o r the 

c h i l d t o wear w h i l e t r a v e l i n g , but the o p h t h a l m o l o g i s t , 

r e l y i n g on Dr. Megson's August 2006 l e t t e r , recommended t h a t 

the c h i l d s h o u l d not t r a v e l . 

Andrea P o i n t e r , the c h i l d ' s speech and language 

p a t h o l o g i s t , t e s t i f i e d t h a t she began t r e a t i n g the c h i l d i n 

A p r i l 2004. A t the time of the November 2008 h e a r i n g , the 

c h i l d was r e c e i v i n g t h e r a p y a p p r o x i m a t e l y f i v e days a week 

from P o i n t e r and f i v e o t h e r t h e r a p i s t s f o r a t o t a l of s i x 

11 



2091110 

hours of t h e r a p y a week. P o i n t e r s t a t e d t h a t she had observed 

the c h i l d engage i n s e l f - s t i m u l a t o r y b e h a v i o r s , such as 

s p i n n i n g i n c i r c l e s , when she was not i n a c o n t r o l l e d 

environment or when t h e r e had been any s l i g h t change i n her 

environment. P o i n t e r s t a t e d t h a t the c h i l d has a compromised 

immune system because she was born premature. 

A f t e r the p a r t i e s s e p a r a t e d , the husband moved from 

F a i r h o p e , where the p a r t i e s had been l i v i n g , t o E l b a , where 

the husband's f a m i l y l i v e d . By the time of the J u l y 2008 

h e a r i n g , the husband was l i v i n g i n a house i n E n t e r p r i s e w i t h 

h i s g i r l f r i e n d . A c c o r d i n g t o the husband, the w i f e would not 

a l l o w the husband t o take the c h i l d t o E n t e r p r i s e , which i s 

a p p r o x i m a t e l y a t h r e e - h o u r d r i v e from F a i r h o p e , f o r v i s i t a t i o n 

because she was opposed t o the c h i l d ' s r i d i n g i n a v e h i c l e f o r 

a l o n g p e r i o d . 

At the time the p a r t i e s s e p a r a t e d and throughout the 

p r o c e e d i n g s below, the husband worked as an e n g i n e e r on an o i l 

r i g and h i s g r o s s monthly income was $9,746 a month, or 

a p p r o x i m a t e l y $117,000 a yea r . The husband worked f o r two 

c o n s e c u t i v e weeks each month and then had two c o n s e c u t i v e 

weeks o f f of work. The w i f e worked as a t e a c h e r , 
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s p e c i f i c a l l y , a speech and language p a t h o l o g i s t , i n B a l d w i n 

County u n t i l e a r l y 2003 when she s u f f e r e d c o m p l i c a t i o n s d u r i n g 

her pregnancy w i t h the c h i l d . At t h a t t i m e , the w i f e earned 

a p p r o x i m a t e l y $32,000 a ye a r , but the w i f e never r e t u r n e d t o 

the w o r k f o r c e . The husband acknowledged t h a t the w i f e had 

s t a y e d home t o ca r e f o r the c h i l d s i n c e her b i r t h and t h a t she 

had been an e x c e l l e n t c a r e t a k e r f o r the c h i l d . However, the 

husband s t a t e d t h a t he d i d not b e l i e v e t h e r e was any reason 

why the w i f e c o u l d not go back t o work once the c h i l d s t a r t e d 

s c h o o l . 

The w i f e t e s t i f i e d t h a t she d e s i r e d t o r e t u r n t o work 

when the time came t h a t the c h i l d d i d not r e q u i r e her c o n s t a n t 

c a r e . The w i f e a l s o s t a t e d , however, t h a t she was no l o n g e r 

q u a l i f i e d t o work as a speech and language p a t h o l o g i s t because 

her c e r t i f i c a t i o n had e x p i r e d . The w i f e s t a t e d t h a t i n o r d e r 

t o r e t u r n t o work as a speech and language p a t h o l o g i s t she was 

r e q u i r e d t o o b t a i n a master's degree, and she asked t h a t the 

husband be r e q u i r e d t o pay the t u i t i o n f o r her t o o b t a i n her 

master's degree. A t the time of the November 2008 h e a r i n g , 

the w i f e s t a t e d t h a t i t was u n l i k e l y t h a t the c h i l d ' s 

c o n d i t i o n would change i n the n e xt s e v e r a l y e a rs so as t o 
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a l l o w her t o o b t a i n the c e r t i f i c a t i o n she needed t o r e t u r n t o 

work. The p a r t i e s t e s t i f i e d t h a t t h e y had attempted t o e n r o l l 

the c h i l d i n s c h o o l b e f o r e they s e p a r a t e d , b u t, because of her 

s p e c i a l d i e t , the s c h o o l would not ac c e p t her. A c c o r d i n g t o 

the husband, the c h i l d had t o l d him t h a t she was s t a r t i n g 

s c h o o l i n the f a l l of 2008, but t h e r e i s no i n d i c a t i o n i n the 

r e c o r d t h a t the c h i l d had a c t u a l l y begun s c h o o l a t t h a t time. 

The w i f e s t a t e d t h a t she d i d not t h i n k t h a t the c h i l d , who was 

f i v e years o l d a t the time of the November 2008 h e a r i n g , would 

be a b l e t o a t t e n d p u b l i c or p r i v a t e s c h o o l because of her 

compromised immune system, her i n a b i l i t y t o be v a c c i n a t e d , and 

her v i s u a l , a u d i t o r y , and t a c t i l e h y p e r s e n s i t i v i t y , among 

o t h e r r easons. The w i f e a d m i t t e d t h a t Dr. Megson had not 

s t a t e d t h a t the c h i l d would not be a b l e t o a t t e n d s c h o o l a t 

some p o i n t i n the f u t u r e . 

The husband s t a t e d t h a t the p a r t i e s had p u r c h a s ed the 

m a r i t a l r e s i d e n c e i n November 2005 f o r a p p r o x i m a t e l y $425,000. 

There were two mortgages encumbering the m a r i t a l r e s i d e n c e , 

which t o t a l e d a p p r o x i m a t e l y $395,000 i n May 2006, and the 

t o t a l monthly mortgage payment was $2,670. The husband s t a t e d 

t h a t he was w i l l i n g t o a l l o w the w i f e t o keep the f u r n i s h i n g s 
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i n the m a r t i a l r e s i d e n c e , which he v a l u e d a t a p p r o x i m a t e l y 

$50,000. By the c o n c l u s i o n of t r i a l , the p a r t i e s agreed t h a t 

t h e r e was no e q u i t y i n the m a r i t a l r e s i d e n c e . 

A t the time of t r i a l , the husband had an i n t e r e s t i n two 

p i e c e s of p r o p e r t y i n E l b a : a o n e - q u a r t e r i n t e r e s t i n a 20-

a c r e t r a c t of l a n d , which i s what remained from a l a r g e r t r a c t 

he had i n h e r i t e d an i n t e r e s t i n from h i s f a t h e r , and a one-

t h i r d i n t e r e s t i n 162 a c r e s of t i m b e r l a n d t h a t had been a g i f t 

from the husband's g r a n d f a t h e r t o the husband, h i s mother, and 

h i s b r o t h e r . The w i f e ' s name was not on the t i t l e t o e i t h e r 

p i e c e of p r o p e r t y . The r e c o r d i n d i c a t e s t h a t , s h o r t l y b e f o r e 

the p a r t i e s s e p a r a t e d , the husband r e c e i v e d $56,000 from the 

s a l e of p a r t of the t r a c t of l a n d t h a t he had i n h e r i t e d an 

i n t e r e s t i n from h i s f a t h e r . 1 A c c o r d i n g t o the husband, he 

d e p o s i t e d t h a t money i n t o an account he h e l d j o i n t l y w i t h the 

w i f e and t h a t , i n a p p r o x i m a t e l y two weeks, the w i f e had 

d e p l e t e d those funds so t h a t o n l y $2,000 remained. The 

husband i n d i c a t e d t h a t h i s o n e - q u a r t e r i n t e r e s t i n the 20-acre 

1There i s an i n d i c a t i o n i n the r e c o r d t h a t , a f t e r the s a l e 
of p a r t of the t r a c t of l a n d t h a t the husband had i n h e r i t e d an 
i n t e r e s t i n from h i s f a t h e r , h i s o n e - q u a r t e r i n t e r e s t i n 20 
a c r e s was a l l t h a t remained of h i s i n h e r i t a n c e from h i s 
f a t h e r . 
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t r a c t of l a n d had never been used f o r the common b e n e f i t of 

the p a r t i e s . The husband s t a t e d t h a t he had a l l o w e d a f r i e n d 

t o share h i s i n t e r e s t i n t h a t l a n d f o r $2,500 so t h a t man 

c o u l d b u i l d a boat ramp on the p r o p e r t y . The husband 

i n d i c a t e d t h a t he had not t r a n s f e r r e d a deed t o h i s f r i e n d and 

t h a t i t had been a "handshake" d e a l . R e g a r d i n g the 162-acre 

t r a c t of t i m b e r l a n d , the husband s t a t e d t h a t , a p p r o x i m a t e l y 8 

t o 10 years b e f o r e t r i a l , "we" r e c e i v e d $10,000 from the s a l e 

of t i m b e r on t h a t l a n d . The husband d i d not i n d i c a t e whether 

he and the w i f e or he and h i s b r o t h e r and mother had r e c e i v e d 

$10,000 from the s a l e of t i m b e r . There i s a l s o no evi d e n c e i n 

the r e c o r d i n d i c a t i n g t h a t the money r e c e i v e d from the s a l e of 

ti m b e r was used f o r the common b e n e f i t of the p a r t i e s . 

The w i f e drove a BMW 525 t h a t the husband v a l u e d a t 

$40,000. The husband had been p a y i n g the w i f e ' s monthly c a r 

payment i n the amount of $545 a month, and, a c c o r d i n g t o the 

husband, the p a r t i e s owed $23,000 on the w i f e ' s v e h i c l e . The 

husband drove a 2003 Toyota t r u c k t h a t was p a i d f o r , and he 

e s t i m a t e d t h a t h i s t r u c k was worth $10,000. The husband 

s t a t e d t h a t he had a p p r o x i m a t e l y $12,550 i n a r e t i r e m e n t 

account and t h a t t h a t amount had been accumulated d u r i n g the 
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m a r r i a g e . However, the v a l u e of the husband's r e t i r e m e n t 

account i n c r e a s e d by a p p r o x i m a t e l y $4,000 b e f o r e the 

c o n c l u s i o n of the t r i a l . 

The husband t e s t i f i e d t h a t the w i f e had kept the p a r t i e s 

income-tax r e f u n d i n 2008, which was over $17,000. The w i f e 

p r e s e n t e d the husband w i t h an i t e m i z e d l i s t of how t h a t money 

had been used t o s u p p o r t h e r s e l f and the c h i l d a f t e r the 

p a r t i e s s e p a r a t e d . 

The husband p r o j e c t e d t h a t h i s budget a f t e r the p a r t i e s 

were d i v o r c e d would be a p p r o x i m a t e l y $4,355 a month. The 

husband t e s t i f i e d t h a t he had accumulated a p p r o x i m a t e l y 

$40,000 i n unsecured debt i n h i s name a f t e r the p a r t i e s 

s e p a r a t e d . The husband t e s t i f i e d t h a t he had t a k e n h i s 

g i r l f r i e n d on a p p r o x i m a t e l y s i x v a c a t i o n s d u r i n g 2007, 

i n c l u d i n g a t r i p t o Key West, F l o r i d a . The husband s t a t e d 

t h a t he borrowed $4,000 t o f i n a n c e t h a t v a c a t i o n and t h a t he 

had spent s e v e r a l hundred d o l l a r s a t massage p a r l o r s and a 

f l o r i s t . 

The husband's a c t u a l expenses t o t a l e d $1,890 a month, and 

he t e s t i f i e d t h a t he had been p a y i n g a p p r o x i m a t e l y $5,000 a 

month towards the w i f e and the c h i l d ' s expenses s i n c e the 
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p a r t i e s s e p a r a t e d i n May 2006. The w i f e s t a t e d t h a t the 

p a r t i e s ' h o u s e h o l d b i l l s u s u a l l y t o t a l e d around $7,000 a 

month. A c c o r d i n g t o the w i f e , w h i l e the p a r t i e s were 

s e p a r a t e d , the husband had g i v e n her between $2,400 and $2,800 

a month i n a d d i t i o n t o p a y i n g the mortgages on the m a r i t a l 

r e s i d e n c e . However, a f t e r the c o n c l u s i o n of the November 2008 

h e a r i n g , the husband gave the w i f e between $1,000 and $1,545 

a month, but he a l s o c o n t r i b u t e d $5,123 a month t o ho u s e h o l d 

expenses, i n c l u d i n g payment of the mortgages on the m a r i t a l 

r e s i d e n c e . 

The w i f e t e s t i f i e d t h a t she had n o t i f i e d the husband t h a t 

she d i d not have enough money t o care f o r the c h i l d or t o pay 

the u t i l i t y b i l l s a t the m a r i t a l r e s i d e n c e , and, a c c o r d i n g t o 

the w i f e , the husband had t o l d her t o l i g h t c a n d l e s and t o 

s e l l t h e i r b e l o n g i n g s . The w i f e s t a t e d t h a t she had c r e d i t -

c a r d debt i n her name o n l y i n the amount of $85,000 t h a t had 

accumulated b e f o r e and a f t e r the p a r t i e s s e p a r a t e d . The w i f e 

s u b m i t t e d an e x h i b i t of her monthly expenses, which t o t a l e d 

a p p r o x i m a t e l y $6,100 a month, not i n c l u d i n g the c o s t of the 

monthly mortgages on the m a r i t a l r e s i d e n c e . 

S t a n d a r d of Review 
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"When a t r i a l c o u r t r e c e i v e s ore tenus e v i d e n c e , 
i t s judgment based on t h a t e v i d e n c e i s e n t i t l e d t o 
a presumption of c o r r e c t n e s s on a p p e a l and w i l l not 
be r e v e r s e d absent a showing t h a t the t r i a l c o u r t 
exceeded i t s d i s c r e t i o n or t h a t the judgment i s so 
u nsupported by the e v i d e n c e as t o be p l a i n l y and 
p a l p a b l y wrong. S c h o l l v. Parsons, 655 So. 2d 1060, 
1062 ( A l a . C i v . App. 1995). T h i s 'presumption of 
c o r r e c t n e s s i s based i n p a r t on the t r i a l c o u r t ' s 
unique a b i l i t y t o observe the p a r t i e s and the 
w i t n e s s e s and t o e v a l u a t e t h e i r c r e d i b i l i t y and 
demeanor.' L i t t l e t o n v. L i t t l e t o n , 741 So. 2d 1083, 
1085 ( A l a . C i v . App. 1999). T h i s c o u r t i s not 
p e r m i t t e d t o reweigh the e v i d e n c e on a p p e a l and 
s u b s t i t u t e i t s judgment f o r t h a t of the t r i a l c o u r t . 
Somers v. McCoy, 777 So. 2d 141, 142 ( A l a . C i v . App. 
2000). " 

Stone v. Stone, 26 So. 3d 1232, 1235-36 ( A l a . C i v . App. 2009) . 

A n a l y s i s 

I . V i s i t a t i o n 

The w i f e f i r s t argues t h a t the t r i a l c o u r t e r r e d i n i t s 

award of v i s i t a t i o n t o the husband i n l i g h t of the m e d i c a l 

e v i d e n c e p r e s e n t e d and the e v i d e n c e i n d i c a t i n g the husband's 

f a i l u r e t o g r a s p the s e r i o u s n e s s of the c h i l d ' s m e d i c a l 

c o n d i t i o n . In the d i v o r c e judgment, the t r i a l c o u r t p r o v i d e d 

t h a t the husband's f i r s t v i s i t s h o u l d be a t the w i f e ' s 

r e s i d e n c e and t h a t , d u r i n g t h a t v i s i t , the w i f e was r e q u i r e d 

t o 

"go over w i t h the [ h u s b a n d ] the c h i l d ' s c u r r e n t 
m e d i c a l i s s u e s , d e s c r i b i n g them f u l l y , and she s h a l l 
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p r o v i d e the [ h u s b a n d ] w i t h a schedu l e of the c h i l d ' s 
t y p i c a l day. The [ h u s b a n d ] i n h i s f u t u r e v i s i t a t i o n 
i s t o attempt t o r e p l i c a t e the c h i l d ' s t y p i c a l day 
sch e d u l e as b e s t he can. The [ w i f e ] s h a l l ... 
e d u c a t [ e ] the [ h u s b a n d ] on the c h i l d ' s d i e t . The 
p a r t i e s s h a l l p r e p a r e a meal f o r the c h i l d t o g e t h e r 
and th e y s h a l l f e e d the c h i l d . " 

The judgment f u r t h e r p r o v i d e d t h a t the husband's next 

v i s i t a t i o n s h a l l take p l a c e i n F a i r h o p e f o r f o u r hours, "but 

the [ h u s b a n d ] s h a l l be a l l o w e d , on t h a t day, t o ta k e the ... 

c h i l d t o the Sunflower Cafe t o e a t w i t h o u t the presence of the 

[wife] ." The husband's next two v i s i t s w i t h the c h i l d were t o 

occur i n E n t e r p r i s e from Saturday a t noon u n t i l Sunday a t 

noon. The w i f e was a l l o w e d t o t r a n s p o r t the c h i l d t o 

E n t e r p r i s e , and the w i f e and the husband were o r d e r e d t o go 

shopping t o g e t h e r f o r food f o r the c h i l d t o e a t d u r i n g the 

husband's v i s i t a t i o n p e r i o d . A f t e r those f o u r v i s i t s , the 

husband was awarded "Schedule A" v i s i t a t i o n " a t h i s r e s i d e n c e 

or such o t h e r p l a c e as he deems a p p r o p r i a t e .. .."2 The 

judgment f u r t h e r s t a t e d : 

"e. [The husband] i s r e s p o n s i b l e f o r a l l 

2 P u r s u a n t t o the t r i a l c o u r t ' s "Schedule A" v i s i t a t i o n 
s c h e d u l e , the husband was awarded v i s i t a t i o n w i t h the c h i l d on 
a l t e r n a t i n g weekends. Due t o the c h i l d ' s m e d i c a l appointments 
of F r i d a y a f t e r n o o n s , the husband's v i s i t a t i o n p e r i o d began a t 
11:00 a.m. on Saturday and ended a t 6:00 p.m. on Sunday. 
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t r a n s p o r t a t i o n and t r a n s p o r t a t i o n expense t o and 
from h i s p a r e n t i n g t i m e . I f the [wife] t r a n s p o r t s 
the c h i l d , the [husband] s h a l l pay the expense of 
s a i d t r a n s p o r t a t i o n . 

" f . N e i t h e r p a r e n t s h a l l p e r m i t the c h i l d t o go 
i n t o any n a t u r a l w a t e r s , l i k e r i v e r s , bays, c r e e k s 
or ponds. 

"g. Only these p a r e n t s s h a l l d i s c i p l i n e the 
minor c h i l d and t h e y s h a l l not s u f f e r or p e r m i t 
o t h e r s t o c o r p o r a l l y d i s c i p l i n e the c h i l d . 

"h. The [husband] s h a l l f u r t h e r be p e r m i t t e d t o 
see the minor c h i l d a t any o t h e r time he can i n 
F a i r h o p e , Alabama, a f t e r f i r s t p r o v i d i n g f o r t y - e i g h t 
(48) hours n o t i c e t o the [ w i f e ] , consent t o which 
s h a l l not be u n r e a s o n a b l y w i t h h e l d by the [ w i f e ] . 

" I . The [husband] s h a l l be a c c o r d e d the h o l i d a y 
s c h e d u l e i n keeping w i t h Schedule 'B' .... 

" j . The [husband] s h a l l have te l e p h o n e 
v i s i t a t i o n i n keeping w i t h Schedule 'A' 

"k. The [husband] can get emergency care f o r the 
c h i l d , but any o t h e r type of m e d i c a l c a r e f o r the 
c h i l d s h a l l be l e f t t o the [ w i f e ] . 

" l . There s h a l l be no smoking anywhere around 
the minor c h i l d , and n e i t h e r p a r e n t s h a l l s u f f e r nor 
p e r m i t the same. 

"m. There s h a l l be no smokeless tobacco anywhere 
around the minor c h i l d and no one s h a l l use t h i s 
t obacco w h i l e c a r i n g f o r the c h i l d . 

"n. There s h a l l be n o t h i n g u n s a n i t a r y around the 
c h i l d , or a n y t h i n g t h a t would, t o a r e a s o n a b l e 
p e r s o n , be deemed germ-laden. 

"o. The c h i l d ' s d i e t , as recommended by her 
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p h y s i c i a n s , s h a l l be f o l l o w e d w i t h o u t e x c e p t i o n . 

"p. [The husband] s h a l l not d r i n k a l c o h o l i n any 
form w h i l e c a r i n g f o r the minor c h i l d , or w i t h i n 
t w e n t y - f o u r (24) hours of assuming her c a r e . 

"q. N e i t h e r p a r t y s h a l l c o h a b i t w i t h a member of 
the o p p o s i t e sex t o whom he or she i s not m a r r i e d 
nor r e l a t e d by b l o o d or m a r r i a g e , and w i t h whom he 
or she i s s e x u a l l y i n t i m a t e , w h i l e c a r i n g f o r the 
minor c h i l d . " 

In P r a t t v. P r a t t , 56 So. 3d 638, 641 ( A l a . C i v . App. 

2010), t h i s c o u r t s e t f o r t h the a p p l i c a b l e law r e g a r d i n g a 

t r i a l c o u r t ' s a b i l i t y t o determine an a p p r o p r i a t e v i s i t a t i o n 

s c h e d u l e f o r a n o n c u s t o d i a l p a r e n t : 

"'The t r i a l c o u r t has broad d i s c r e t i o n i n 
d e t e r m i n i n g the v i s i t a t i o n r i g h t s of a n o n c u s t o d i a l 
p a r e n t , and i t s d e c i s i o n i n t h i s r e g a r d w i l l not be 
r e v e r s e d absent an abuse of d i s c r e t i o n . ' C a r r v.  
B r o y l e s , 652 So. 2d 299, 303 ( A l a . C i v . App. 1994). 
In e x e r c i s i n g i t s d i s c r e t i o n over v i s i t a t i o n 
m a t t e r s , ' " [ t ] h e t r i a l c o u r t i s e n t r u s t e d t o ba l a n c e 
the r i g h t s of the p a r e n t s w i t h the c h i l d ' s b e s t 
i n t e r e s t s t o f a s h i o n a v i s i t a t i o n award t h a t i s 
t a i l o r e d t o the s p e c i f i c f a c t s and c i r c u m s t a n c e s of 
the i n d i v i d u a l c a se."' R a t l i f f v. R a t l i f f , 5 So. 3d 
570, 586 ( A l a . C i v . App. 2008) ( q u o t i n g N a u d i t t v.  
Haddock, 882 So. 2d 364, 367 ( A l a . C i v . App. 2003) 
( p l u r a l i t y o p i n i o n ) ) . A n o n c u s t o d i a l p a r e n t 
g e n e r a l l y e n j o y s 'reasonable r i g h t s of v i s i t a t i o n ' 
w i t h h i s or her c h i l d r e n . N a y l o r v. Oden, 415 So. 2d 
1118, 1120 ( A l a . C i v . App. 1982). However, those 
r i g h t s may be r e s t r i c t e d i n o r d e r t o p r o t e c t 
c h i l d r e n from conduct, c o n d i t i o n s , or c i r c u m s t a n c e s 
s u r r o u n d i n g t h e i r n o n c u s t o d i a l p a r e n t t h a t endanger 
the c h i l d r e n ' s h e a l t h , s a f e t y , or w e l l - b e i n g . See Ex  
p a r t e Thompson, 51 So. 3d 265, 272 ( A l a . 2010) ('A 
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t r i a l c o u r t i n e s t a b l i s h i n g v i s i t a t i o n p r i v i l e g e s 
f o r a n o n c u s t o d i a l p a r e n t must c o n s i d e r the b e s t 
i n t e r e s t s and w e l f a r e of the minor c h i l d and, where 
a p p r o p r i a t e , as i n t h i s case, s e t c o n d i t i o n s on 
v i s i t a t i o n t h a t p r o t e c t the c h i l d . ' ) . In f a s h i o n i n g 
the a p p r o p r i a t e r e s t r i c t i o n s , out of r e s p e c t f o r the 
p u b l i c p o l i c y e n c o u r a g i n g i n t e r a c t i o n between 
n o n c u s t o d i a l p a r e n t s and t h e i r c h i l d r e n , see A l a . 
Code 1975, § 30-3-150 ( a d d r e s s i n g j o i n t c u s t o d y ) , 
and § 30-3-160 ( a d d r e s s i n g Alabama P a r e n t - C h i l d 
R e l a t i o n s h i p P r o t e c t i o n A c t ) , the t r i a l c o u r t may 
not use an o v e r b r o a d r e s t r i c t i o n t h a t does more than 
n e c e s s a r y t o p r o t e c t the c h i l d r e n . See Smith v.  
Smith, 887 So. 2d 257 ( A l a . C i v . App. 2003), and 
Smith v. Smith, 599 So. 2d 1182, 1187 ( A l a . C i v . 
App. 19 91)." 

On a p p e a l , the w i f e argues t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o p l a c e more r e s t r i c t i o n s on the husband's v i s i t a t i o n 

w i t h the c h i l d because: (1) Dr. Megson recommended t h a t the 

c h i l d a v o i d l e n g t h y unnecessary v e h i c u l a r t r a n s p o r t a t i o n ; (2) 

the husband was u n w i l l i n g t o admit t h a t the c h i l d was not l i k e 

a t y p i c a l c h i l d her age; and (3) the e v i d e n c e i n d i c a t e d t h a t 

the husband would not f o l l o w the v i s i t a t i o n parameters i n the 

judgment. 

As s e t f o r t h above, Dr. Megson, i n August 2006, wrote 

t h a t the c h i l d s h o u l d a v o i d l o n g c a r r i d e s because the f l i c k e r 

of l i g h t s c o u l d l e a d t o m i g r a i n e s and a u t i s t i c r e g r e s s i o n i n 

the c h i l d . In a l e t t e r w r i t t e n i n A p r i l 2008 t o the w i f e ' s 

a t t o r n e y , Dr. Megson s t a t e d t h a t " i t i s i m p o r t a n t t h a t [the 
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c h i l d ] i s i n a c o n s i s t e n t home environment where her a u t i s m 

t r e a t m e n t s are u n d e r s t o o d and f o l l o w e d , i n c l u d i n g supplements 

[and] d i e t [ , ] and t h a t she has a p r e d i c t a b l e r o u t i n e . " The 

w i f e argues t h a t t h i s e v i d e n c e was u n d i s p u t e d and, t h u s , t h a t 

i t was not s u b j e c t t o the ore tenus r u l e . 

The w i f e c i t e s no a u t h o r i t y , and we are not aware of any, 

t h a t r e q u i r e s a t r i a l c o u r t , i n l i e u of e x e r c i s i n g i t s 

d i s c r e t i o n , t o adhere t o a recommendation of an e x p e r t i n a 

custo d y or v i s i t a t i o n a c t i o n . See, e.g., Ex p a r t e R.D.N., 918 

So. 2d 100, 105 ( A l a . 2005) ( n o t i n g t h a t a t r i a l c o u r t has the 

d i s c r e t i o n t o " d i s a g r e e [ ] w i t h the recommendation of i t s 

c o u r t - a p p o i n t e d p r o f e s s i o n a l i n e v a l u a t i n g [a] cust o d y 

i s s u e " ) . E x p e r t w i t n e s s e s are used d u r i n g t r i a l t o a s s i s t the 

t r i e r of f a c t i n making a d e t e r m i n a t i o n of the i s s u e s 

p r e s e n t e d , but they do not make the f i n a l d e c i s i o n r e g a r d i n g 

the c o n t r o v e r s y b e f o r e the t r i a l c o u r t or the j u r y . That t a s k 

i s f o r the t r i e r of f a c t , i n t h i s case the t r i a l - c o u r t judge, 

a f t e r c o n s i d e r a t i o n of a l l the t e s t i m o n y -- e x p e r t and l a y -¬

as w e l l as any o t h e r e v i d e n c e p r e s e n t e d by the p a r t i e s . See  

Fo r d v. Ford, 54 A l a . App. 510, 513, 310 So. 2d 230, 232 ( C i v . 

App. 1974) ("The r o l e of an e x p e r t w i t n e s s i s t o a s s i s t i n 
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r e a c h i n g a p r o p e r c o n c l u s i o n from f a c t s p r e s e n t e d , which 

because of want of e x p e r i e n c e or knowledge the c o u r t or j u r y 

i s i n c a p a b l e of d e t e r m i n i n g by t h e m s e l v e s . " ) . A l t h o u g h we 

agree w i t h the w i f e t h a t the t r i a l c o u r t was not a t l i b e r t y t o 

d i s r e g a r d Dr. Megson's s t a t e m e n t s , we cannot conclude t h a t the 

t r i a l c o u r t e r r e d by a l l o w i n g the c h i l d t o v i s i t the husband 

a t h i s home i n E n t e r p r i s e . 

A l t h o u g h the c h i l d ' s d o c t o r s recommended t h a t the c h i l d 

a v o i d u n n ecessary c a r r i d e s because t h e r e was a p o s s i b i l i t y 

t h a t the f l i c k e r of l i g h t s would r e s u l t i n m i g r a i n e s or 

a u t i s t i c r e g r e s s i o n , the husband t e s t i f i e d t h a t the c h i l d had 

been on l o n g c a r r i d e s b e f o r e and t h a t he had never n o t i c e d 

any d e t r i m e n t a l e f f e c t on the c h i l d . There was some 

i n d i c a t i o n t h a t the c h i l d had not been on a l o n g c a r r i d e 

s i n c e Dr. Megson's August 2006 l e t t e r was w r i t t e n , but the 

t r i a l c o u r t c o u l d have c o n c l u d e d t h a t t h e r e were ways t o 

p r o t e c t the c h i l d from the f l i c k e r of l i g h t s d u r i n g her time 

i n a v e h i c l e and t h a t the husband's r i g h t t o v i s i t a t i o n w i t h 

the c h i l d , w i t h o u t i n t e r f e r e n c e from the w i f e , m e r i t e d an 

award of v i s i t a t i o n a t h i s home i n E n t e r p r i s e . Thus, the 

t r i a l c o u r t c o u l d have c o n c l u d e d t h a t t o r e f u s e t o a l l o w the 
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c h i l d t o v i s i t w i t h the husband a t h i s home i n E n t e r p r i s e 

would have been an o v e r l y broad r e s t r i c t i o n t h a t d i d more than 

n e c e s s a r y t o p r o t e c t the c h i l d . The v i s i t a t i o n parameters s e t 

f o r t h i n the t r i a l c o u r t ' s judgment r e q u i r e d the husband t o 

m a i n t a i n the c h i l d ' s s c h e d u l e as much a p o s s i b l e d u r i n g h i s 

v i s i t a t i o n p e r i o d s i n o r d e r t o l i m i t any p o s s i b l e d e t r i m e n t a l 

impact t o the c h i l d based on a change i n her environment. 

The w i f e a l s o argues t h a t the husband r e p e a t e d l y 

i n d i c a t e d i n h i s t e s t i m o n y t h a t he d i d not comprehend the 

s e r i o u s n e s s of the c h i l d ' s m e d i c a l c o n d i t i o n and t h a t h i s 

t e s t i m o n y i n d i c a t e d t h a t he would not abide by the parameters 

s e t f o r t h i n the d i v o r c e judgment. We agree t h a t the 

husband's t e s t i m o n y i n d i c a t e d t h a t he was unsure t h a t a u t i s m 

was the source of the c h i l d ' s m e d i c a l c o n d i t i o n s and t h a t he 

d i d not b e l i e v e t h a t the c h i l d ' s c o n d i t i o n was as c a t a s t r o p h i c 

as t he w i f e suggested. However, he d i d not deny t h a t the 

c h i l d had s p e c i a l needs, and he s t a t e d t h a t he u n d e r s t o o d t h a t 

the c h i l d had t o remain on a s t r i c t g l u t e n / c a s e i n - f r e e d i e t . 

F urthermore, we cannot r e v e r s e the judgment of the t r i a l c o u r t 

on the b a s i s t h a t the husband may not abide by the 

r e s t r i c t i o n s i n the judgment. 
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The w i f e a l s o argues t h a t the v i s i t a t i o n award i s too 

broa d because i t a l l o w s the husband t o e x e r c i s e v i s i t a t i o n 

w i t h the c h i l d a t any l o c a t i o n he deems a p p r o p r i a t e , i n s t e a d 

of o n l y a t the husband's r e s i d e n c e , and a l l o w s him t o v i s i t 

the c h i l d i n F a i r h o p e a t any time a f t e r g i v i n g the w i f e 48 

hours' n o t i c e . We cannot conclude t h a t e i t h e r of these 

arguments r e q u i r e s r e v e r s a l of the v i s i t a t i o n award. The 

r e c o r d i n d i c a t e s t h a t the t r i a l c o u r t r e f u s e d t o c o n f i n e the 

husband t o h i s home d u r i n g p e r i o d s of v i s i t a t i o n w i t h the 

c h i l d because the judgment p r o v i d e d ample p r o t e c t i o n s f o r the 

c h i l d ' s w e l l - b e i n g . R e g a r d i n g the p r o v i s i o n t h a t a l l o w s the 

husband t o v i s i t the c h i l d a t any time i n F a i r h o p e a f t e r 48 

hours' n o t i c e t o the w i f e , the r e c o r d r e v e a l s t h a t the w i f e or 

her a t t o r n e y , on m u l t i p l e o c c a s i o n s i n the r e c o r d , s t a t e d t h a t 

the w i f e was w i l l i n g t o a l l o w the husband t o v i s i t the c h i l d 

a t her home i n F a i r h o p e a t any time , as l o n g as he p r o v i d e d 

r e a s o n a b l e n o t i c e . These r e p e a t e d a s surances c o u l d have l e d 

the t r i a l c o u r t t o commit the a l l e g e d e r r o r t h a t the w i f e now 

complains of on a p p e a l . See M o b i l e I n f i r m a r y Med. C t r . v.  

Hodgen, 884 So. 2d 801, 808 ( A l a . 2003) ( q u o t i n g N e a l v. N e a l , 

856 So. 2d 766, 784 ( A l a . 2002)) ("'A p a r t y cannot win a 
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r e v e r s a l on an e r r o r t h a t p a r t y has i n v i t e d the t r i a l c o u r t t o 

commit.'"). 

A f t e r a thorough r e v i e w of the r e c o r d and a f t e r 

c o n s i d e r i n g the arguments of the p a r t i e s on a p p e a l , we cannot 

conclude t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n 

s e t t i n g f o r t h the husband's v i s i t a t i o n r i g h t s . A c c o r d i n g l y , 

t h a t a s p e c t of the judgment i s due t o be a f f i r m e d . 

I I . Enforcement of the June 2006 Order 

The w i f e argues t h a t the t r i a l c o u r t f a i l e d t o f u l l y 

e n f o r c e the June 2006 o r d e r by r e q u i r i n g the husband t o pay 

o n l y $14,413. The August 2010 h e a r i n g was conducted i n o r d e r 

t o determine the amount, i f any, the husband owed the w i f e f o r 

h i s f a i l u r e t o pay m a r i t a l expenses d u r i n g the d i v o r c e 

p r o c e e d i n g i n a manner c o n s i s t e n t w i t h the June 2006 o r d e r . 

A f t e r the husband and the w i f e t e s t i f i e d , the husband's 

a t t o r n e y s t a t e d t h a t the i s s u e s a d d r e s s e d a t t h a t h e a r i n g had 

been ad d r e s s e d i n a ".02 contempt" a c t i o n ( i . e . , case no. DR-

06-589.02) t h a t had a p p a r e n t l y been f i l e d sometime a f t e r the 

June 2009 o r d e r had been e n t e r e d . The t r i a l c o u r t s t a t e d t h a t 

the contempt motion had been f i l e d w i t h a d i f f e r e n t case-

number d e s i g n a t i o n f o r "whatever reason" and t h a t the o r d e r 
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e n t e r e d i n t h a t a c t i o n had d e a l t w i t h , among o t h e r t h i n g s , the 

husband's o b l i g a t i o n s p u r s u a n t t o the June 2006 o r d e r . The 

p a r t i e s r e p e a t e d l y r e f e r e n c e d an o r d e r t h a t had been e n t e r e d 

by the t r i a l c o u r t i n case no. DR-06-589.02 on September 4, 

2009; however, n e i t h e r t h a t o r d e r nor the r e c o r d of the 

h e a r i n g p r e c e d i n g the e n t r y of t h a t o r d e r are i n the r e c o r d on 

a p p e a l . 

A c c o r d i n g t o the t r a n s c r i p t from the August 2010 h e a r i n g , 

the t r i a l c o u r t s t a t e d t h a t , based on the t e s t i m o n y p r e s e n t e d 

b e f o r e the e n t r y of the September 4, 2009, o r d e r , i t had 

determined t h a t between June 2006 and November 2008 the 

husband had f a i l e d t o pay a p p r o x i m a t e l y $497 a month t h a t he 

s h o u l d have p a i d p u r s u a n t t o the June 2006 o r d e r . The t o t a l 

a r r e a r a g e f o r t h a t p e r i o d t o t a l e d $14,413. The t r i a l c o u r t 

a l s o s t a t e d t h a t i t had d e t e r m i n e d t h a t from December 2008 

through September 2009 the husband had f a i l e d t o pay the w i f e 

$23,455.28. I t i s u n d i s p u t e d t h a t the t r i a l c o u r t p r e v i o u s l y 

had e n t e r e d a judgment a g a i n s t the husband i n the amount of 

$23,455.28. The t r i a l c o u r t s t a t e d t h a t i t had notes 

r e g a r d i n g t e s t i m o n y as t o e v e r y payment made by the husband t o 

the w i f e and t h a t i t s c a l c u l a t i o n s were based on t h a t 
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t e s t i m o n y . The w i f e d i d not o b j e c t t o the t r i a l c o u r t ' s use 

of t h a t t e s t i m o n y t o determine the amount the husband owed her 

p u r s u a n t t o the June 2006 o r d e r . The w i f e a l s o d i d not argue, 

i n a postjudgment motion, t h a t the t r i a l c o u r t had e r r e d i n 

c a l c u l a t i n g the husband's f i n a n c i a l o b l i g a t i o n t o the w i f e 

p u r s u a n t t o the June 2006 o r d e r , t h a t the t r i a l c o u r t had 

f a i l e d t o f u l l y e n f o r c e the June 2006 o r d e r , or t h a t t h e r e was 

i n s u f f i c i e n t e v i d e n c e t o support the t r i a l c o u r t ' s 

d e t e r m i n a t i o n of the husband's o b l i g a t i o n p u r s u a n t t o the June 

2006 o r d e r . A c c o r d i n g l y , t h i s c o u r t may not c o n s i d e r the 

w i f e ' s argument on ap p e a l because i t was not f i r s t p r e s e n t e d 

t o the t r i a l c o u r t . See Andrews v. M e r r i t t O i l Co., 612 So. 2d 

409, 410 ( A l a . 1992). A c c o r d i n g l y , t h a t a s p e c t of the d i v o r c e 

judgment awarding the w i f e $14,413 f o r the husband's f a i l u r e 

t o pay a l l sums due p u r s u a n t t o the June 2006 o r d e r i s 

a f f i r m e d . 

I I I . D i v i s i o n of P r o p e r t y and Award of Alimony 

"The i s s u e s of p r o p e r t y d i v i s i o n and alimony are 
i n t e r r e l a t e d , and, t h e r e f o r e , t h e y must be 
c o n s i d e r e d t o g e t h e r on a p p e a l . A l b e r t s o n v.  
A l b e r t s o n , 678 So. 2d 118, 120 ( A l a . C i v . App. 
1995). When the t r i a l c o u r t f a s h i o n s a p r o p e r t y 
d i v i s i o n f o l l o w i n g the p r e s e n t a t i o n of ore tenus 
e v i d e n c e , i t s judgment as t o t h a t e v i d e n c e i s 
presumed c o r r e c t on a p p e a l and w i l l not be r e v e r s e d 
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absent a showing t h a t the t r i a l c o u r t exceeded i t s 
d i s c r e t i o n or t h a t i t s d e c i s i o n i s p l a i n l y and 
p a l p a b l y wrong. Rober t s v. R o b e r t s , 802 So. 2d 230, 
235 ( A l a . C i v . App. 2001); P a r r i s h v. P a r r i s h , 617 
So. 2d 1036, 1038 ( A l a . C i v . App. 1993); and H a l l v.  
Mazzone, 486 So. 2d 408, 410 ( A l a . 1986). A p r o p e r t y 
d i v i s i o n i s r e q u i r e d t o be e q u i t a b l e , not e q u a l , and 
a d e t e r m i n a t i o n of what i s e q u i t a b l e r e s t s w i t h i n 
the b r o a d d i s c r e t i o n of the t r i a l c o u r t . P a r r i s h , 
617 So. 2d a t 1038. In f a s h i o n i n g a p r o p e r t y 
d i v i s i o n and an award of alimony, the t r i a l c o u r t 
must c o n s i d e r f a c t o r s such as the e a r n i n g c a p a c i t i e s 
of the p a r t i e s ; t h e i r f u t u r e p r o s p e c t s ; t h e i r ages, 
h e a l t h , and s t a t i o n i n l i f e ; the l e n g t h of the 
p a r t i e s ' m a r r i a g e ; and the s o u r c e , v a l u e , and type 
of m a r i t a l p r o p e r t y . Robinson v. Robinson, 795 So. 
2d 729, 734 ( A l a . C i v . App. 2001). '[W]e note t h a t 
t h e r e i s no r i g i d s t a n d a r d or m a t h e m a t i c a l f o r m u l a 
on which a t r i a l c o u r t must base i t s d e t e r m i n a t i o n 
of alimony and the d i v i s i o n of m a r i t a l a s s e t s . ' 
Yohey v. Yohey, 890 So. 2d 160, 164 ( A l a . C i v . App. 
2004). " 

Stone v. Stone, 26 So. 3d a t 1236. 

The w i f e argues t h a t the award of alimony and the 

d i v i s i o n of p r o p e r t y was i n e q u i t a b l e because the t r i a l c o u r t 

awarded her o n l y 24 months of r e h a b i l i t a t i v e a limony i n s t e a d 

of permanent p e r i o d i c alimony and because i t d e termined t h a t 

the husband had a s e p a r a t e e s t a t e . F i r s t , we w i l l c o n s i d e r 

the w i f e ' s argument t h a t the t r i a l c o u r t e r r e d i n d e t e r m i n i n g 

t h a t the husband's p r o p e r t y t h a t he had r e c e i v e d by way of 

g i f t or i n h e r i t a n c e was p a r t of h i s s e p a r a t e e s t a t e . 

I t i s w e l l s e t t l e d t h a t " [ t ] h e d e t e r m i n a t i o n whether 

31 



2091110 

p r o p e r t y i s m a r i t a l p r o p e r t y or belongs t o the s e p a r a t e e s t a t e 

of one of the p a r t i e s i s a matter g e n e r a l l y w i t h i n the t r i a l 

c o u r t ' s d i s c r e t i o n . " Kaufman v. Kaufman, 934 So. 2d 1073, 1080 

( A l a . C i v . App. 2005) ( c i t i n g A l s t o n v. A l s t o n , 555 So. 2d 

1128 ( A l a . C i v . App. 1989)). 

"A p a r t y ' s '"separate e s t a t e " i s t h a t p r o p e r t y over 
which [he or] she e x e r c i s e s e x c l u s i v e c o n t r o l and 
from which the [spouse] ... d e r i v e s no b e n e f i t by 
reason of the m a r i t a l r e l a t i o n s h i p . ' Gartman v.  
Gartman, 376 So. 2d 711, 713 ( A l a . C i v . App. 1978). 
The s e p a r a t e e s t a t e of the p a r t i e s i n a d i v o r c e 
p r o c e e d i n g i n c l u d e s p r o p e r t y owned p r i o r t o the 
marr i a g e and p r o p e r t y r e c e i v e d by g i f t or 
i n h e r i t a n c e d u r i n g the m a r r i a g e . § 30-2-51(a), A l a . 
Code 1975. A l t h o u g h m a r i t a l p r o p e r t y g e n e r a l l y 
i n c l u d e s p r o p e r t y p u r c h a s e d or o t h e r w i s e accumulated 
by the p a r t i e s d u r i n g the m a r r i a g e , i t may a l s o 
i n c l u d e the p r o p e r t y a c q u i r e d b e f o r e the mar r i a g e or 
r e c e i v e d by g i f t or i n h e r i t a n c e d u r i n g the mar r i a g e 
when i t i s used, or income from i t i s used, 
r e g u l a r l y f o r the common b e n e f i t of the p a r t i e s 
d u r i n g t h e i r m a r r i a g e . See § 30-2-51(a), A l a . Code 
1975. 

"The t r i a l judge i s g r a n t e d broad d i s c r e t i o n i n 
d e t e r m i n i n g whether p r o p e r t y p u r c h a s e d b e f o r e the 
p a r t i e s ' m a r r i a g e or r e c e i v e d by g i f t or i n h e r i t a n c e 
was used ' r e g u l a r l y f o r the common b e n e f i t of the 
p a r t i e s d u r i n g the m a r r i a g e . ' See § 30-2-51, A l a . 
Code 1975. Even i f the t r i a l c o u r t determines t h a t 
such p r o p e r t y was r e g u l a r l y used f o r the common 
b e n e f i t of the p a r t i e s d u r i n g the m a r r i a g e , the 
d e t e r m i n a t i o n whether t o i n c l u d e such p r o p e r t y i n 
the m a r i t a l a s s e t s t o be d i v i d e d between the p a r t i e s 
l i e s w i t h i n the d i s c r e t i o n of the t r i a l c o u r t . [Ex  
p a r t e ] D u r b i n , 818 So. 2d 404 ( A l a . 2001)." 
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N i c h o l s v. N i c h o l s , 824 So. 2d 797, 802 ( A l a . C i v . App. 2001) . 

The w i f e argues t h a t the husband's i n h e r i t e d i n t e r e s t i n 

the 20-acre t r a c t i s m a r i t a l p r o p e r t y because a p o r t i o n of 

t h a t once l a r g e r t r a c t was s o l d d u r i n g the ma r r i a g e and the 

funds from t h a t s a l e were used f o r the common b e n e f i t of the 

p a r t i e s . The w i f e does not c i t e any a u t h o r i t y t o sup p o r t her 

i m p l i c i t p r o p o s i t i o n t h a t the t r i a l c o u r t was r e q u i r e d t o 

conclude t h a t the husband's r e m a i n i n g i n t e r e s t i n the 20-acre 

t r a c t was r e g u l a r l y used f o r the common b e n e f i t of the p a r t i e s 

s i m p l y because a p a r c e l of the l a r g e r t r a c t had been s o l d and 

the husband had e x e r c i s e d h i s d i s c r e t i o n t o use the proceeds 

he r e c e i v e d from the s a l e t o pay the p a r t i e s ' d e b t s . 

Furthermore, r e g a r d i n g the 162-acre t r a c t of t i m b e r l a n d 

t h a t the husband owned j o i n t l y w i t h h i s mother and h i s 

b r o t h e r , t h e r e i s s c a n t e v i d e n c e i n the r e c o r d t o sup p o r t the 

w i f e ' s a s s e r t i o n s on appeal t h a t the husband had used the 

proceeds from the s a l e of t i m b e r f o r the common b e n e f i t of the 

p a r t i e s d u r i n g the m a r r i a g e . 3 Even assuming t h a t the husband 

3We note t h a t the c i t a t i o n i n the w i f e ' s b r i e f on ap p e a l 
t o t e s t i m o n y i n the r e c o r d t h a t a l l e g e d l y s u p p o r t s her 
statement i n the b r i e f t h a t the proceeds from the s a l e of the 
ti m b e r "were d e p o s i t e d i n the p a r t i e s ' j o i n t account and used 
f o r normal l i v i n g expenses and payment of hou s e h o l d b i l l s , " i s 
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d i d use those funds f o r the common b e n e f i t of the p a r t i e s 

d u r i n g the m a r r i a g e , we cannot conclude t h a t the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n by c o n c l u d i n g t h a t the one-time use of 

the proceeds from the s a l e of t i m b e r d i d not c o n s t i t u t e a 

" r e g u l a r " use f o r the b e n e f i t of the p a r t i e s s u f f i c i e n t t o 

make the husband's i n t e r e s t i n the 162-acre t r a c t m a r i t a l 

p r o p e r t y . See H u l l v. H u l l , 887 So. 2d 904, 909 ( A l a . C i v . 

App. 2003) ( c o n c l u d i n g t h a t the w i f e ' s one-time use of 

i n h e r i t e d funds f o r the common b e n e f i t of the p a r t i e s d i d not 

c o n s t i t u t e a " r e g u l a r " use of her s e p a r a t e p r o p e r t y and t h a t 

the t r i a l c o u r t was t h e r e f o r e " p r e c l u d e d by § 3 0 - 2 - 5 1 ( a ) [ , 

A l a . Code 1975,] from c o n s i d e r i n g [her s e p a r a t e p r o p e r t y ] a t 

a l l i n d i v i d i n g the p a r t i e s ' m a r i t a l p r o p e r t y " ) . 

A c c o r d i n g l y , we conclude t h a t the t r i a l c o u r t d i d not 

m i s l e a d i n g , a t b e s t . The t e s t i m o n y c i t e d by the w i f e i s as 
f o l l o w s : 

"Q. [The w i f e ' s a t t o r n e y ] : W e l l , d i d you make 
money o f f of a ti m b e r c u t t i n g ? 

"A. [The husband]: Yeah. We made money. T h i s was 
about e i g h t y e a rs ago." 

Such t e s t i m o n y h a r d l y c o n s t i t u t e s e v i d e n c e i n d i c a t i n g 
t h a t the husband d e p o s i t e d proceeds from the s a l e of the 
ti m b e r i n t o a j o i n t account t h a t was used f o r normal expenses 
and payment of hou s e h o l d b i l l s , as the w i f e a l l e g e s . 
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exceed i t s d i s c r e t i o n by d e t e r m i n i n g t h a t the husband's 

i n t e r e s t i n the 20-acre t r a c t of l a n d and h i s i n t e r e s t i n the 

162-acre t r a c t of l a n d were p a r t of h i s s e p a r a t e e s t a t e . 

Pursuant t o the August 2010 d i v o r c e judgment, the w i f e 

was awarded $2,700 a month i n r e h a b i l i t a t i v e a limony f o r 24 

months ($64,800 t o t a l ) ; 100% of the husband's r e t i r e m e n t 

account ( a p p r o x i m a t e l y $16,550); 100% of the e q u i t y i n her 

v e h i c l e ( a p p r o x i m a t e l y $17,000); the f u r n i s h i n g s i n the 

m a r i t a l r e s i d e n c e ( a p p r o x i m a t e l y $50,000); and a t t o r n e y ' s f e e s 

i n the amount of $10,000. The w i f e a l s o r e c e i v e d a judgment 

i n the amount of $14,413 a g a i n s t the husband f o r sums he 

f a i l e d t o pay p u r s u a n t t o the June 2006 o r d e r ( d i s c u s s e d 

supra) i n a d d i t i o n t o the sums t h a t the husband p a i d 

throughout the d i v o r c e p r o c e e d i n g . A c c o r d i n g t o the w i f e ' s 

t e s t i m o n y , the husband p a i d a p p r o x i m a t e l y $5,000 a month i n 

hou s e h o l d expenses i n a d d i t i o n t o g i v i n g her between $1,000 

and $1,500 a month. The r e c o r d i n d i c a t e d t h a t the w i f e was 

a b l e t o use the p a r t i e s ' $17,000 t a x r e f u n d f o r the payment of 

pendente l i t e expenses. The w i f e was o r d e r e d t o pay a l l debts 

i n her name t h a t were i n c u r r e d from November 12, 2008, 

f o r w a r d . The r e c o r d i n d i c a t e d t h a t the w i f e had i n c u r r e d 
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a p p r o x i m a t e l y $85,000 i n debt i n her name b e f o r e and a f t e r the 

p a r t i e s s e p a r a t e d , p l u s an a d d i t i o n a l $5,000 i n m e d i c a l 

expenses a f t e r November 12, 2008. 4 

The husband was awarded h i s v e h i c l e ( v a l u e d a t $10,000) 

and t h r e e items of p e r s o n a l p r o p e r t y w i t h an unknown v a l u e . 

Because we have de t e r m i n e d t h a t the t r i a l c o u r t c o r r e c t l y 

c o n c l u d e d t h a t the husband's i n t e r e s t i n two p a r c e l s of l a n d 

were p a r t of h i s s e p a r a t e e s t a t e , the v a l u e of those p a r c e l s 

cannot be c o n s i d e r e d . See H u l l , s u p r a . The husband was 

o r d e r e d t o pay the c o s t s of r e p a i r t o the m a r i t a l r e s i d e n c e 

and a l l the in d e b t e d n e s s on the m a r i t a l r e s i d e n c e , which was 

a p p r o x i m a t e l y $395,000. He was a l s o r e s p o n s i b l e f o r payment 

of the $40, 000 debt he had accumulated i n h i s name. In 

a d d i t i o n t o the amounts he p a i d d u r i n g the pendency of the 

p r o c e e d i n g s , s e t f o r t h above, the husband was r e q u i r e d t o 

o b t a i n a l i f e - i n s u r a n c e p o l i c y i n the amount of $500,000 and 

t o pay o n e - h a l f of the w i f e ' s monthly h e a l t h - i n s u r a n c e c o s t . 

4The r e c o r d i s u n c l e a r as t o how the w i f e accumulated such 
a l a r g e amount of debt, a l l e g e d l y b e f o r e and a f t e r the p a r t i e s 
s e p a r a t e d , because the r e c o r d i n d i c a t e d t h a t the p a r t i e s used 
$54,000 from the proceeds of the s a l e of p a r t of the husband's 
s e p a r a t e p r o p e r t y t o pay o f f the p a r t i e s ' b i l l s s h o r t l y b e f o r e 
the p a r t i e s s e p a r a t e d . 
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The husband was f u r t h e r o r d e r e d t o pay a l l the c h i l d ' s 

uncovered m e d i c a l expenses, which t o t a l e d a t l e a s t $1,400 a 

month. 5 

With t h i s award i n mind, we w i l l c o n s i d e r the w i f e ' s 

argument t h a t she s h o u l d have been awarded permanent p e r i o d i c 

alimony. The w i f e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t her 

monthly budget, e x c l u d i n g items which the husband was o r d e r e d 

t o pay or she was o r d e r e d t o s e l l , t o t a l e d a p p r o x i m a t e l y 

$4,200 a month. 6 The w i f e ' s monthly budget i n c l u d e s 

a p p r o x i m a t e l y $1,580 a month f o r payment of her unsecured 

c r e d i t - c a r d debt and $225 a month f o r c l o t h i n g f o r her and the 

c h i l d . I n c l u d i n g the w i f e ' s c h i l d - s u p p o r t award, the w i f e 

w i l l r e c e i v e a t o t a l of $4,200 a month i n s u p p o r t . However, 

c o n s i d e r i n g the l a r g e cash sums awarded t o the w i f e , i t i s 

r e a s o n a b l e t o conclude t h a t the w i f e c o u l d use those sums t o 

5We d e termined t h i s amount by c a l c u l a t i n g the c o s t of the 
c h i l d ' s weekly h y p e r b a r i c t r e a t m e n t s ($100 per h y p e r b a r i c 
t r e a t m e n t , 3 h y p e r b a r i c t r e a t m e n t s per week = a p p r o x i m a t e l y 
$1,200 a month) p l u s an a d d i t i o n a l $200 a month f o r the 
c h i l d ' s v i t a m i n s and m e d i c a t i o n s . 

6 T h i s t o t a l does not i n c l u d e a monthly c o s t f o r a home. 
However, i t does i n c l u d e $885 i n monthly payments toward 
u t i l i t y b i l l s and c o s t s a s s o c i a t e d w i t h the m a r i t a l r e s i d e n c e 
(such as y a r d maintenance, home maintenance, and an a l a r m 
system) t h a t c o u l d be used as a payment toward r e n t i n g a home. 
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g r e a t l y reduce her c r e d i t - c a r d debt and, t h u s , g r e a t l y reduce 

her monthly l i v i n g expenses. 

The r e c o r d i n d i c a t e d t h a t the husband's monthly income, 

a f t e r t a x e s and o t h e r d e d u c t i o n s were made, was a p p r o x i m a t e l y 

$6,800 a month. T h e r e f o r e , a f t e r the husband p a i d the 

f i n a n c i a l o b l i g a t i o n s due t o the w i f e , he had o n l y $2,600 a 

month t o s upport h i m s e l f and t o pay the o b l i g a t i o n s he was 

r e q u i r e d t o pay p u r s u a n t t o the d i v o r c e judgment. The 

husband's monthly expenses t o t a l e d a p p r o x i m a t e l y $1,900 a 

month, w i t h o u t i n c l u d i n g the c o s t s of p a y i n g the mortgage on 

the m a r i t a l r e s i d e n c e , a l i f e - i n s u r a n c e p o l i c y , the c h i l d ' s 

uncovered m e d i c a l expenses, and o n e - h a l f of the w i f e ' s monthly 

h e a l t h - i n s u r a n c e expense. 

The w i f e argues t h a t the 24-month l i m i t a t i o n of 

r e h a b i l i t a t i v e a l imony was i n s u f f i c i e n t and t h a t she s h o u l d 

have been awarded permanent p e r i o d i c a l i m o n y because the 

e v i d e n c e i n d i c a t e d t h a t her f i n a n c i a l p o s i t i o n would not 

improve i n the near f u t u r e . The w i f e , i n her b r i e f , a l l e g e s 

t h a t she needs t h r e e a d d i t i o n a l y e a rs of s c h o o l i n g t o o b t a i n 

a master's degree so t h a t she can r e t u r n t o work as a speech 

and language p a t h o l o g i s t . However, t h e r e i s n o t h i n g i n the 
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r e c o r d t o s u p p o r t the w i f e ' s statement i n her b r i e f t h a t i t 

would take t h r e e years t o o b t a i n her master's degree or a 

t e a c h i n g c e r t i f i c a t e so t h a t she c o u l d r e t u r n t o work. A l s o , 

a t the November 2008 h e a r i n g , the w i f e t e s t i f i e d t h a t she 

thought i t was u n l i k e l y t h a t the c h i l d would be w e l l enough t o 

a t t e n d s c h o o l w i t h i n the next s e v e r a l y e a r s . However, the 

r e c o r d i n d i c a t e d t h a t the p a r t i e s had attempted t o put the 

c h i l d i n s c h o o l b e f o r e they s e p a r a t e d , and, a c c o r d i n g t o b o t h 

p a r t i e s , the c h i l d ' s c o n d i t i o n was i m p r o v i n g g r e a t l y , i n l a r g e 

p a r t due t o the e f f o r t s of the w i f e , which were, 

u n q u e s t i o n a b l y , commendable. 

" ' T h i s c o u r t has d e f i n e d r e h a b i l i t a t i v e a l imony as 
"a s u b - c l a s s of p e r i o d i c alimony" t h a t a l l o w s a 
spouse "time t o r e e s t a b l i s h a s e l f - s u p p o r t i n g 
s t a t u s . " ' Fowler v. Fowler, 773 So. 2d 491, 495 
( A l a . C i v . App. 2000) ( q u o t i n g J e f f c o a t v. J e f f c o a t , 
628 So. 2d 741, 743 ( A l a . C i v . App. 1993), o v e r r u l e d 
on o t h e r grounds, Crenshaw v. Crenshaw, 816 So. 2d 
104 6 ( A l a . C i v . App. 20 0 1 ) ) . " 

Benson v. Benson, 876 So. 2d 1157, 1164 ( A l a . C i v . App. 2003) . 

A l t h o u g h the members of t h i s c o u r t may have made a 

d i f f e r e n t award, we cannot conclude t h a t the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n by awarding the w i f e r e h a b i l i t a t i v e 

a l i mony f o r 24 months i n l i g h t of the f a c t t h a t the t r i a l 

c o u r t r e s e r v e d the r i g h t t o award the w i f e p e r i o d i c alimony a t 
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the c o n c l u s i o n of the r e h a b i l i t a t i v e p e r i o d and c o n s i d e r i n g 

t h a t the w i f e was awarded almost a l l the m a r i t a l p r o p e r t y . See  

Stone v. Stone, 26 So. 3d a t 1235-36 ("This c o u r t i s not 

p e r m i t t e d t o reweigh the e v i d e n c e on a p p e a l and s u b s t i t u t e i t s 

judgment f o r t h a t of the t r i a l c o u r t . " ) . Based on the 

e v i d e n c e p r e s e n t e d , i t i s not u n r e a s o n a b l e t o conclude t h a t 24 

months would be a s u f f i c i e n t amount of time t o a l l o w the w i f e 

t o o b t a i n the c e r t i f i c a t i o n n e c e s s a r y t o r e e n t e r the 

w o r k f o r c e , c o n s i d e r i n g the e v i d e n c e i n d i c a t i n g t h a t the 

c h i l d ' s c o n d i t i o n was i m p r o v i n g and t h a t her a b i l i t y t o a t t e n d 

s c h o o l a t some p o i n t i n the f u t u r e was f o r e s e e a b l e by both 

p a r t i e s . We note, however, t h a t c o n s i d e r i n g the l e n g t h of the 

p a r t i e s ' m a r r i a g e , the p a r t i e s ' ages and h e a l t h , t h e i r f u t u r e 

p r o s p e c t s , and the d i s p a r i t y i n the p a r t i e s ' income, i t was 

n e c e s s a r y f o r the t r i a l c o u r t t o r e s e r v e the r i g h t t o award 

p e r i o d i c a l i m o n y t o the w i f e i n the f u t u r e . 

To the e x t e n t t h a t the w i f e argues t h a t the t r i a l c o u r t 

s h o u l d have r e q u i r e d the husband t o pay the f u l l amount of 

t u i t i o n r e q u i r e d f o r her t o o b t a i n her master's degree, we 

c onclude t h a t the t r i a l c o u r t d i d not exceed i t s d i s c r e t i o n by 

f a i l i n g t o do so because the w i f e p r e s e n t e d no e v i d e n c e 
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i n d i c a t i n g what the husband's o b l i g a t i o n would be. 

Furthermore, i t i s u n c l e a r how such an o b l i g a t i o n would be 

f i n a n c e d by the husband, who was awarded h i s v e h i c l e and t h r e e 

items of p e r s o n a l p r o p e r t y and o r d e r e d t o pay s e v e r a l thousand 

d o l l a r s i n f i n a n c i a l o b l i g a t i o n s p u r s u a n t t o the d i v o r c e 

judgment. 

IV. The Income-Tax Exemption 

F i n a l l y , the w i f e argues t h a t the t r i a l c o u r t e r r e d by 

awarding the husband, the n o n c u s t o d i a l p a r e n t , the r i g h t t o 

c l a i m the income-tax dependency exemption f o r the c h i l d 

because, i n d o i n g so, the t r i a l c o u r t f a i l e d t o make a w r i t t e n 

f i n d i n g s t a t i n g i t s reasons f o r d e v i a t i n g from the c h i l d -

s u p p o r t g u i d e l i n e s . See Rule 3 2 ( A ) ( i i ) , A l a . R. Jud. Admin.; 

and L a n g l e y v. L a n g l e y , 895 So. 2d 971, 975 ( A l a . C i v . App. 

2003). 

The w i f e a l s o argues t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n by awarding the husband the r i g h t t o c l a i m the 

income-tax dependency exemption because the t r i a l c o u r t was 

o p e r a t i n g under the i m p r e s s i o n t h a t r e c e i p t of r e h a b i l i t a t i v e 

a l i mony was not a " t a x a b l e e v e n t " f o r the w i f e . The w i f e 

argued t h a t she, as the c u s t o d i a l p a r e n t , s h o u l d be e n t i t l e d 
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t o c l a i m the income-tax dependency exemption because of her 

award of r e h a b i l i t a t i v e a limony, which t o t a l e d a p p r o x i m a t e l y 

$32,400 a ye a r . However, the t r i a l c o u r t s t a t e d t h a t the 

w i f e ' s income from the r e c e i p t of r e h a b i l i t a t i v e a l imony was 

not t a x a b l e income, and the w i f e s t a t e d t h a t she had no o t h e r 

s o u r ces of t a x a b l e income. 

T h i s c o u r t has h e l d t h a t p e r i o d i c a limony " i s t r e a t e d as 

t a x a b l e income t o the p a r t y r e c e i v i n g the award." Rose v. 

Rose, [Ms. 2081182, A p r i l 1, 2011] So. 3d , ( A l a . 

C i v . App. 2011) ( c i t i n g A d k i n s v. A d k i n s , [Ms. 2080744, 

January 22, 2010] So. 3d , ( A l a . C i v . App. 2010)). 

Furthermore, we have h e l d t h a t r e h a b i l i t a t i v e a l imony i s a 

s u b c l a s s of p e r i o d i c alimony, see G i a r d i n a v. G i a r d i n a , 987 

So. 2d 606, 620 ( A l a . C i v . App. 2008), and t h a t i t has the 

same m o d i f i a b l e c h a r a c t e r i s t i c s as an award of p e r i o d i c 

a l imony upon a showing of a change i n c i r c u m s t a n c e s , see  

T r e u s d e l l v. T r e u s d e l l , 671 So. 2d 699, 704 ( A l a . C i v . App. 

1995) ( s t a t i n g t h a t the w i f e ' s r e h a b i l i t a t i v e - a l i m o n y award 

was " s u b j e c t t o f u t u r e m o d i f i c a t i o n , i n c l u d i n g e x t e n s i o n and 

i n c r e a s e , upon changed c i r c u m s t a n c e s " ) . See a l s o G i a r d i n a , 987 

So. 2d a t 620 ( r e c o g n i z i n g t h a t a r e c i p i e n t of r e h a b i l i t a t i v e 
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alimony has the r i g h t t o f i l e a p e t i t i o n t o modify t h a t 

award). 

In K e l l e y v. S t a t e Department of Revenue, 796 So. 2d 1114 

(A l a . C i v . App. 2000), t h i s c o u r t d i s c u s s e d 26 U.S.C. § 215(b) 

which p r o v i d e s t h a t alimony, as d e f i n e d i n 26 U.S.C. § 7 1 ( b ) , 

i s i n c l u d i b l e i n the gro s s income of the r e c i p i e n t spouse. 

Alimony i s d e f i n e d i n 26 U.S.C. 7 1 ( b ) , as f o l l o w s : 

"(1) In g e n e r a l . -- The term 'alimony or 
s e p a r a t e maintenance payment' means any payment i n 
cash i f 

"(A) such payment i s r e c e i v e d by (or 
on b e h a l f of) a spouse under a d i v o r c e or 
s e p a r a t i o n i n s t r u m e n t , 

"(B) the d i v o r c e or s e p a r a t i o n 
i n s t r u m e n t does not d e s i g n a t e such payment 
as a payment which i s not i n c l u d i b l e i n 
g r o s s income under t h i s s e c t i o n and not 
a l l o w a b l e as a d e d u c t i o n under s e c t i o n 215, 

"(C) i n the case of an i n d i v i d u a l 
l e g a l l y s e p a r a t e d from h i s spouse under a 
decree of d i v o r c e or of s e p a r a t e 
maintenance, the payee spouse and the payor 
spouse are not members of the same 
hous e h o l d a t the time such payment i s made, 
and 

"(D) t h e r e i s no l i a b i l i t y t o make any 
such payment f o r any p e r i o d a f t e r the death 
of the payee spouse and t h e r e i s no 
l i a b i l i t y t o make any payment ( i n cash or 
p r o p e r t y ) as a s u b s t i t u t e f o r such payments 
a f t e r the death of the payee spouse." 
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T h i s d e f i n i t i o n of alimony a p p l i e s t o an award of alimony 

i n a d i v o r c e judgment whether i t i s l a b e l e d p e r i o d i c alimony 

or r e h a b i l i t a t i v e a l imony i n the d i v o r c e judgment. Because 

r e h a b i l i t a t i v e a limony, as a s u b c l a s s of p e r i o d i c alimony, has 

the same c h a r a c t e r i s t i c s as p e r i o d i c alimony, we conclude t h a t 

an award of r e h a b i l i t a t i v e a l imony f a l l s w i t h i n the d e f i n i t i o n 

of a l i m o n y p u r s u a n t t o 26 U.S.C. 71 ( b ) . A c c o r d i n g l y , we 

conclude t h a t r e h a b i l i t a t i v e a l imony i s t a x a b l e as income t o 

the r e c i p i e n t spouse. Because the t r i a l c o u r t was o p e r a t i n g 

under the i m p r e s s i o n t h a t the w i f e ' s s u b s t a n t i a l award of 

r e h a b i l i t a t i v e a l imony was not t a x a b l e income, we must r e v e r s e 

the judgment i n s o f a r as i t a s s i g n s the income-tax dependency 

exemption t o the husband and remand the cause t o the t r i a l 

c o u r t t o determine whether, i n l i g h t of the f a c t t h a t the w i f e 

d i d have a p p r o x i m a t e l y $32,000 a year i n t a x a b l e income, she 

s h o u l d be a b l e t o m a i n t a i n the income-tax dependency exemption 

as the c u s t o d i a l p a r e n t . 7 

7Because we are r e v e r s i n g the judgment i n s o f a r as i t 
a s s i g n s the income-tax dependency exemption t o the husband and 
are remanding the cause, we w i l l not address the w i f e ' s 
argument on ap p e a l t h a t the t r i a l c o u r t f a i l e d t o comply w i t h 
Rule 3 2 ( A ) ( i i ) . However, we s t r e s s t h a t t h i s c o u r t has, i n 
p r e v i o u s c a s e s , s t r i c t l y e n f o r c e d the p r o v i s i o n s of Rule 
3 2 ( A ) ( i i ) . 
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C o n c l u s i o n 

The judgment of the t r i a l c o u r t , i n s o f a r as i t s e t f o r t h 

the husband's v i s i t a t i o n r i g h t s , d i v i d e d the p a r t i e s ' 

p r o p e r t y , and awarded the w i f e r e h a b i l i t a t i v e a limony, i s 

a f f i r m e d . The judgment, i n s o f a r as i t a s s i g n e d the income-tax 

dependency exemption t o the husband, i s r e v e r s e d , and the 

cause i s remanded f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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