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THOMAS, Judge. 

Percy Marsh ("the f a t h e r " ) appeals from a judgment of the 

M o b i l e C i r c u i t C ourt denying h i s r e q u e s t f o r a m o d i f i c a t i o n of 

custody. The f a t h e r and Heather Marsh Smith ("the mother") 

were d i v o r c e d i n J u l y 2005; the d i v o r c e judgment awarded the 
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p a r t i e s j o i n t c ustody of the p a r t i e s ' daughter ("the c h i l d " ) , 

w i t h the p a r e n t s h a v i n g a l t e r n a t i n g week l o n g c u s t o d i a l 

p e r i o d s . The j o i n t c u s t o d i a l arrangement f u n c t i o n e d w e l l 

u n t i l the mother r e m a r r i e d and d e c i d e d t o move from M o b i l e 

County, where b o t h p a r e n t s had r e s i d e d a f t e r the d i v o r c e , t o 

L u c e d a l e , M i s s i s s i p p i . 

The mother i n f o r m e d the f a t h e r of her i n t e n t t o r e l o c a t e 

v i a c o n v e r s a t i o n s r e g a r d i n g the m a t t e r , but she f a i l e d t o 

s e r v e the f a t h e r w i t h the a p p r o p r i a t e w r i t t e n n o t i c e 

c o n t a i n i n g the i n f o r m a t i o n r e q u i r e d by A l a . Code 1975, § 30-3¬

165, a p a r t of the Alabama P a r e n t - C h i l d R e l a t i o n s h i p 

P r o t e c t i o n A c t ("the A c t " ) , c o d i f i e d a t A l a . Code 1975, § 30¬

3-160 e t seq. The f a t h e r then f i l e d i n the t r i a l c o u r t a 

p e t i t i o n t o h o l d the mother i n contempt f o r f a i l i n g t o 

p r o p e r l y p r o v i d e n o t i c e of her r e l o c a t i o n ; i n h i s motion, he 

r e q u e s t e d temporary custody of the c h i l d u n t i l the mother 

r e t u r n e d t o M o b i l e County. 

I n response t o the f a t h e r ' s p e t i t i o n , the mother 

c o u n t e r p e t i t i o n e d f o r a m o d i f i c a t i o n of custody, s e e k i n g s o l e 

c ustody of the c h i l d . The f a t h e r then c o u n t e r p e t i t i o n e d f o r 

a m o d i f i c a t i o n , s e e k i n g s o l e custody of the c h i l d as w e l l . 
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The f a t h e r sought emergency temporary custody of the 

c h i l d i n March 2008 based on the mother's endangering the 

s a f e t y of the c h i l d by g i v i n g the c h i l d an overdose of a 

p r e s c r i p t i o n m e d i c a t i o n . The mother opposed the f a t h e r ' s 

motion, a l l e g i n g t h a t her m i s t a k e i n g i v i n g the c h i l d too much 

of the m e d i c a t i o n was i n a d v e r t e n t and t h a t the i s s u e had been 

p r o m p t l y and p r o p e r l y h a n d l e d by the mother. However, a f t e r 

a h e a r i n g , the p a r t i e s agreed t o p l a c e the c h i l d i n the 

temporary s o l e p h y s i c a l custody of the f a t h e r and f o r the 

mother t o have v i s i t a t i o n from Thursday a f t e r n o o n t o Sunday 

e v e n i n g on a l t e r n a t i n g weekends. 

At the t r i a l i n November 2008, the mother a d m i t t e d t h a t 

she had r e l o c a t e d t o L u c e d a l e , M i s s i s s i p p i , where she r e s i d e d 

w i t h her c u r r e n t husband. She e x p l a i n e d t h a t they l i v e d next 

door t o her c u r r e n t husband's p a r e n t s , Marion and B o b b i Smith 

( c o l l e c t i v e l y r e f e r r e d t o as "the S m i t h s " ) , and t h a t the c h i l d 

spends time w i t h them and her c u r r e n t husband's g r a n d c h i l d r e n , 

who a l s o l i v e nearby, when the c h i l d i s i n M i s s i s s i p p i . The 

mother f u r t h e r e x p l a i n e d t h a t she had begun e x e r c i s i n g her 

c u s t o d i a l or v i s i t a t i o n p e r i o d s i n M o b i l e County when the 

f a t h e r and the g u a r d i a n ad l i t e m had o b j e c t e d t o her 
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r e l o c a t i o n t o M i s s i s s i p p i ; she s a i d t h a t the Smiths had 

a l l o w e d her t o use t h e i r r e s i d e n c e i n Chickasaw d u r i n g her 

c u s t o d i a l or v i s i t a t i o n p e r i o d s . A c c o r d i n g t o the mother, she 

and the c h i l d s l e p t i n the same bed d u r i n g the mother's 

c u s t o d i a l or v i s i t a t i o n p e r i o d s and the mother's c u r r e n t 

husband s l e p t on the couch i n the Chickasaw house. D u r i n g the 

l i t i g a t i o n , the mother o b j e c t e d t o the f a t h e r ' s p r a c t i c e of 

a l l o w i n g the c h i l d t o s l e e p w i t h him d u r i n g h i s c u s t o d i a l 

p e r i o d s . As noted below, the f a t h e r d i s c o n t i n u e d t h i s 

p r a c t i c e when the mother made an i s s u e of i t . The mother a l s o 

complained t h a t the f a t h e r had not taken the c h i l d t o the 

d o c t o r even a f t e r the d i v o r c e and had r e l i e d on her t o do so; 

the f a t h e r e x p l a i n e d t h a t he drove a t r u c k t o and from New 

Orl e a n s t w i c e per day d u r i n g t h a t p e r i o d and t h a t he was not 

a v a i l a b l e t o p i c k up the c h i l d from day care t o take her t o 

the d o c t o r ' s o f f i c e . O t h e r w i s e , the mother had no r e a l 

c o m p l a i n t s about the f a t h e r ' s p a r e n t i n g . 

The f a t h e r t e s t i f i e d t h a t the c h i l d had s l e p t i n h i s bed 

w i t h him when he had custody of her . He e x p l a i n e d t h a t he had 

d i s c o n t i n u e d t h a t p r a c t i c e when the mother had o b j e c t e d t o 

t h a t p r a c t i c e , c i t i n g i t s " i n a p p r o p r i a t e n e s s . " The f a t h e r 
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d e n i e d t h a t h a v i n g the daughter, who was s i x a t the time of 

t r i a l , s l e e p i n h i s bed was i n a p p r o p r i a t e . A c c o r d i n g t o the 

f a t h e r , the c h i l d e n j o y e d b e i n g w i t h b o t h of her p a r e n t s ; the 

f a t h e r s a i d t h a t he would have e x p e c t e d the c h i l d t o f e e l t h i s 

way. The f a t h e r a l s o s a i d t h a t he f e l t t h a t the mother was 

s e l f i s h and t h a t she c o u l d be a b e t t e r mother i f she would put 

the needs of the c h i l d f i r s t . The f a t h e r f o c u s e d on the 

mother's i n a d v e r t e n t o v e r d o s i n g of the c h i l d as e v i d e n c e t h a t 

her p a r e n t i n g s k i l l s were l a c k l u s t e r . 

R e g a r d i n g the o v e r d o s i n g i n c i d e n t , the mother t e s t i f i e d 

t h a t the c h i l d had had an a l l e r g i c r e a c t i o n of some k i n d 

d u r i n g the time she was t a k i n g an a n t i b i o t i c f o r an upper 

r e s p i r a t o r y i n f e c t i o n . When the h i v e s the c h i l d s u f f e r e d from 

d i d not r e s o l v e o v e r n i g h t a f t e r the mother had a d m i n i s t e r e d a 

dose of the o v e r - t h e - c o u n t e r m e d i c a t i o n B e n a d r y l , the mother 

took the c h i l d t o the emergency room, where the p h y s i c i a n on 

duty p r e s c r i b e d a s t e r o i d m e d i c a t i o n . The mother s a i d t h a t 

she i n a d v e r t e n t l y gave the c h i l d the s t e r o i d m e d i c a t i o n on the 

a n t i b i o t i c d o s i n g s c h e d u l e ; t h a t i s , she gave the c h i l d a dose 

of the s t e r o i d each time the c h i l d was t o r e c e i v e a dose of 

the a n t i b i o t i c , which was more f r e q u e n t l y than the dose of the 
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s t e r o i d was t o be a d m i n i s t e r e d . When the mother r e a l i z e d her 

m i s t a k e , she s a i d she took the c h i l d t o the emergency room at 

o n c e . Once the c h i l d was seen a t the emergency room, the 

c h i l d was found t o have s u f f e r e d no severe i l l e f f e c t s . The 

mother s a i d she was t o l d t h a t the c h i l d c o u l d have had a more 

severe r e a c t i o n t o the overdose but t h a t she had n o t . The 

mother a l s o s a i d t h a t she was t o l d t o wean the c h i l d o f f of 

the s t e r o i d m e d i c a t i o n because s t o p p i n g i t a t once c o u l d cause 

an adverse r e a c t i o n as w e l l . The mother s a i d t h a t she 

e x p l a i n e d the e n t i r e s i t u a t i o n , i n c l u d i n g her p a r t i n 

i m p r o p e r l y a d m i n i s t e r i n g the m e d i c a t i o n , t o the f a t h e r . The 

mother s a i d t h a t she had r e q u e s t e d p e r m i s s i o n from the f a t h e r 

t o keep the c h i l d i n her custody f o r a few e x t r a days t o 

m o n i t o r her because of the mother's concern r e g a r d i n g the 

i n c i d e n t but t h a t the f a t h e r had not a g r e e d . 

The f a t h e r t e s t i f i e d t h a t the mother had attempted t o 

c o n c e a l the i n c i d e n t from the f a t h e r by r e q u e s t i n g t o keep the 

c h i l d a few e x t r a d a y s . However, the f a t h e r s a i d , he had 

d e n i e d the mother's r e q u e s t , thus f o r c i n g her t o r e v e a l t h a t 

the c h i l d had been i m p r o p e r l y a d m i n i s t e r e d m e d i c a t i o n . He 

s a i d t h a t the mother had a l s o overdosed the c h i l d on the day 

6 



2091108 

she r e t u r n e d the c h i l d t o him by h a v i n g g i v e n her a second 

dose o f the m e d i c a t i o n b e f o r e the second dose was due t o be 

a d m i n i s t e r e d . The f a t h e r s a i d t h a t he to o k the c h i l d t o her 

r e g u l a r p e d i a t r i c i a n , who t o l d him t h a t o v e r d o s i n g the 

m e d i c a t i o n was v e r y dangerous t o the c h i l d and who i n s t r u c t e d 

him t o take her o f f o f the m e d i c a t i o n i m m e d i a t e l y . 

The mother s u f f e r s from f i b r o m y a l g i a and i s on s e v e r a l 

m e d i c a t i o n s because o f her c o n d i t i o n . She t a k e s D a r v o c e t , a 

n a r c o t i c p a i n r e l i e v e r , as needed f o r the p a i n r e s u l t i n g from 

her c o n d i t i o n , and she a l s o t a k e s N e u r o n t i n , P r o z a c , and 

Tr a z o d o n e . The mother a d m i t t e d t h a t , a t t i m e s , her c o n d i t i o n 

and her m e d i c a t i o n have made her s l e e p d u r i n g the d a y ; she 

s a i d t h a t , a f t e r her m e d i c a t i o n was a d j u s t e d and a f t e r she was 

p r e s c r i b e d Trazodone t o h e l p her s l e e p a t n i g h t , she had had 

fewer e p i s o d e s of s l e e p i n g d u r i n g the d a y . 

The mother t e s t i f i e d t h a t she chose not t o work a f t e r she 

took a l e a v e of absence t o care f o r her c u r r e n t husband when 

he s u f f e r e d adverse consequences a f t e r an e l e c t i v e s u r g e r y . 

The mother s a i d t h a t her c u r r e n t husband needed c o n s t a n t care 

a f t e r the s u r g e r y but t h a t he was now much b e t t e r a t managing 

most d a i l y t a s k s . She s a i d t h a t , w i t h h i s income, she was 
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a b l e t o e l e c t t o be a homemaker so t h a t she c o u l d s t a y home t o 

r e a r her c h i l d r e n . 1 

The f a t h e r a d m i t t e d t h a t he had thought about c o m m i t t i n g 

s u i c i d e on a t l e a s t one o c c a s i o n . The mother t e s t i f i e d t h a t 

her f i r s t ex-husband, R i c h a r d M i d d l e b r o o k s , who was a f r i e n d 

of the f a t h e r ' s , had i n t e r v e n e d t o p r e v e n t the f a t h e r from 

c o m m i t t i n g s u i c i d e s h o r t l y a f t e r the p a r t i e s ' d i v o r c e . The 

f a t h e r e x p l a i n e d t h a t he had s u f f e r e d , a t t i m e s , from 

s i t u a t i o n a l d e p r e s s i o n . He s a i d t h a t he c o n s i d e r e d h i s 

p a s s i n g thoughts about c o m m i t t i n g s u i c i d e d i f f e r e n t l y than 

a c t u a l p l a n s t o commit s u i c i d e . He s a i d t h a t he had sought 

c o u n s e l i n g f o r h i s s i t u a t i o n a l d e p r e s s i o n . 

The t r i a l c o u r t o r d e r e d a cus t o d y e v a l u a t i o n t o be 

performed by Dr. John D a v i s . Dr. D a v i s ' s r e p o r t was e n t e r e d 

i n t o e v i d e n c e a t t r i a l . Dr. Davis i n d i c a t e d t h a t the pendente 

l i t e arrangement whereby the f a t h e r had s o l e custody of the 

c h i l d w h i l e the mother e x e r c i s e d v i s i t a t i o n from Thursday t o 

Sunday on a l t e r n a t i n g weekends s h o u l d be c o n t i n u e d u n t i l some 

p o i n t i n the f u t u r e when " o t h e r l i v i n g arrangements s e t t l e 

down and become s t e a d y . " A l t h o u g h Dr. Davis d i d i n d i c a t e t h a t 

1The mother has an o l d e r c h i l d from a p r e v i o u s m a r r i a g e . 
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the pendente l i t e c u s t o d y arrangement s h o u l d be c o n t i n u e d 

because i t appeared t o p r o v i d e a s t e a d y and c o n s i s t e n t 

environment f o r the c h i l d , Dr. Davis noted i n h i s r e p o r t t h a t 

the j o i n t - c u s t o d y arrangement e n j o y e d by the p a r t i e s b e f o r e 

the mother r e l o c a t e d had worked s a t i s f a c t o r i l y f o r the f a m i l y . 

Based on h i s t e s t i n g of and i n t e r v i e w s w i t h the f a t h e r , the 

mother, the mother's husband, and the c h i l d , however, Dr. 

Davis i n d i c a t e d i n h i s r e p o r t t h a t the c h i l d would be p r o p e r l y 

c a r e d f o r i n b o t h p a r e n t s ' environments. Dr. D a v i s ' s r e p o r t 

a l s o n oted t h a t the c h i l d had e x p r e s s e d t h a t she l o v e d her 

mother and her f a t h e r e q u a l l y but t h a t she had i n d i c a t e d a 

p r e f e r e n c e t o l i v e w i t h her mother. 

A f t e r the November 2008 t r i a l , the t r i a l c o u r t e n t e r e d a 

judgment i n which i t r e a f f i r m e d the j o i n t - c u s t o d y p r o v i s i o n s 

of the p a r t i e s ' d i v o r c e judgment. That judgment s t a t e d , i n 

p e r t i n e n t p a r t : 

" 1 . That the M o t i o n f o r Contempt f i l e d by the 
[ f a t h e r ] was withdrawn, and the M o t i o n f o r Temporary 
Custody f i l e d by the [ f a t h e r ] i s now moot. 

"2. That the C o u r t f i n d s t h a t the [ m o t h e r ] 
r e s i d e s i n M o b i l e County when the minor c h i l d i s 
w i t h her. 

"3. That the Court f i n d s t h a t t h e r e i s not a 
m a t e r i a l change i n c i r c u m s t a n c e s s u f f i c i e n t t o 
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modify c u s t o d y ; t h e r e f o r e b o t h Motions t o M o d i f y 
Custody are hereby d e n i e d . 

"4. That the C o u r t r e a f f i r m s the c u s t o d y and 
v i s i t a t i o n o r d e r as s e t out i n paragraphs s i x , 
seven, e i g h t , and n i n e of the Judgment of D i v o r c e 
p r e v i o u s l y e n t e r e d by t h i s C o u r t . " 

The f a t h e r a p pealed t h a t judgment, and t h i s c o u r t r e v e r s e d , 

b a s i n g our r e v e r s a l on the t r i a l c o u r t ' s f a i l u r e t o a p p l y the 

p r o v i s i o n s of the A c t t o the p a r t i e s ' r e s p e c t i v e c u s t o d y 

p e t i t i o n s based on the t r i a l c o u r t ' s f i n d i n g t h a t the mother 

r e s i d e d i n M o b i l e County when she e x e r c i s e d her c u s t o d i a l 

p e r i o d s w i t h the c h i l d . Marsh v. Smith, 37 So. 3d 174 ( A l a . 

C i v . App. 2009). I n our a n a l y s i s of the t r i a l c o u r t ' s 

judgment, we noted t h a t the judgment 

" d i d not r e q u i r e the mother t o c o n t i n u e t o e x e r c i s e 
her v i s i t a t i o n or c u s t o d i a l r i g h t s i n M o b i l e County 
as a c o n d i t i o n of m a i n t a i n i n g j o i n t c ustody of the 
c h i l d , nor d i d i t o t h e r w i s e p l a c e any r e s t r i c t i o n s 
on i t s r e a f f i r m a t i o n of the custody and v i s i t a t i o n 
p r o v i s i o n s of the p a r t i e s ' d i v o r c e judgment. 
Because n o t h i n g i n the t r i a l c o u r t ' s judgment would 
p r e v e n t the mother from e x e r c i s i n g her c u s t o d i a l 
p e r i o d s w i t h the c h i l d i n M i s s i s s i p p i , we cannot 
conclude t h a t the t r i a l c o u r t ' s judgment was 
r e s p o n s i v e t o the p l e a d i n g s or f a i t h f u l t o the 
concerns u n d e r l y i n g the passage of the A c t . " 

Marsh, 37 So. 3d a t 178. 

On remand, the t r i a l c o u r t e n t e r e d a judgment on May 14, 

2010, i n which i t s t a t e d t h a t " [ t ] h e Court r e a f f i r m s the p r i o r 
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o r d e r c o n c e r n i n g the custody and v i s i t a t i o n p r o v i s i o n s of the 

p a r t i e s . The mother's custody and v i s i t a t i o n r i g h t s , however, 

are hereby c o n d i t i o n e d upon her m a i n t a i n i n g a p l a c e of 

r e s i d e n c e i n M o b i l e County, Alabama where she i s t o e x e r c i s e 

her custody and v i s i t a t i o n r i g h t s . " The judgment f u r t h e r 

d e n i e d a l l o t h e r " r e q u e s t [ s ] of the p a r t i e s . " The f a t h e r 

f i l e d a postjudgment motion c h a l l e n g i n g the May 14, 2010, 

judgment on the grounds t h a t i t f a i l e d t o comply w i t h t h i s 

c o u r t ' s mandate and t h a t i t was not s u p p o r t e d by the e v i d e n c e 

p r e s e n t e d ; he l a t e r amended h i s motion t o a l l e g e t h a t the 

mother, a f t e r the e n t r y of the May 14, 2010, judgment on 

remand, had begun t a k i n g the c h i l d t o the mother's home i n 

L u c e d a l e , M i s s i s s i p p i , t o s t a y d u r i n g the mother's c u s t o d i a l 

p e r i o d s , i n c o n t r a v e n t i o n of the judgment on remand. The 

f a t h e r ' s motion was d e n i e d by o p e r a t i o n of law. He then 

appealed. 

On a p p e a l , the f a t h e r f i r s t argues t h a t the t r i a l c o u r t 

d i s r e g a r d e d t h i s c o u r t ' s mandate on remand. He says t h a t the 

t r i a l c o u r t e r r e d on remand by f a i l i n g t o f o l l o w t h i s c o u r t ' s 

remand i n s t r u c t i o n s , which were t o " a d j u d i c a t e the p a r t i e s ' 

c u s t o d y - m o d i f i c a t i o n p e t i t i o n s i n l i g h t of the p r o v i s i o n s of 
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the A c t and i n l i g h t of the e v i d e n c e a l r e a d y p r e s e n t e d t o the 

c o u r t -- i n c l u d i n g the u n d i s p u t e d e v i d e n c e t h a t , by r e l o c a t i n g 

t o L u c e d a l e , M i s s i s s i p p i , the mother has changed her p r i n c i p a l 

r e s i d e n c e (and n e c e s s a r i l y one of the c h i l d ' s two p r i n c i p a l 

r e s i d e n c e s ) t o a d i f f e r e n t s t a t e . " Marsh, 37 So. 3d a t 179. 

The f a t h e r r e l i e s , i n p a r t , on the p r i n c i p l e of "law of the 

case," which, as we e x p l a i n e d i n G i a r d i n a v. G i a r d i n a , 39 So. 

3d 204, 208 ( A l a . C i v . App. 2009), r e q u i r e s a t r i a l c o u r t t o 

comply w i t h the remand i n s t r u c t i o n s g i v e n by the r e v i e w i n g 

c o u r t . 

"'"The i s s u e s d e c i d e d by an a p p e l l a t e c o u r t become 
the law of the case on remand t o the t r i a l c o u r t , 
and the t r i a l c o u r t i s not f r e e t o r e c o n s i d e r those 
i s s u e s . " Ex p a r t e S.T.S., 806 So. 2d 336, 341 ( A l a . 
2001) ( c i t i n g Murphree v. Murphree, 600 So. 2d 301 
( A l a . C i v . App. 1992)). Moreover, on remand, "'the 
t r i a l c o u r t ' s duty i s t o comply w i t h the a p p e l l a t e 
mandate " a c c o r d i n g t o i t s t r u e i n t e n t and meaning, 
as d etermined by the d i r e c t i o n s g i v e n by the  
r e v i e w i n g c o u r t E x p a r t e Jones, 774 So. 2d 607, 
608 ( A l a . C i v . App. 2000) ( q u o t i n g Walker v.  
C a r o l i n a M i l l s Lumber Co., 441 So. 2d 980, 982 ( A l a . 
C i v . App. 1983), q u o t i n g i n t u r n Ex p a r t e Alabama  
Power Co., 431 So. 2d 151, 155 ( A l a . 1 9 8 3 ) ) . ' " 

G i a r d i n a , 39 So. 3d a t 208 ( q u o t i n g Brown v. Brown, 20 So. 3d 

139, 141 ( A l a . C i v . App. 2009)). 

We do not agree w i t h the f a t h e r t h a t the t r i a l c o u r t ' s 

judgment on remand f a i l e d t o comply w i t h t h i s c o u r t ' s mandate. 
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We o r d e r e d the t r i a l c o u r t t o c o n s i d e r the competing c u s t o d y -

m o d i f i c a t i o n p e t i t i o n s i n l i g h t of the A c t , which the t r i a l 

c o u r t appears t o have done. A l t h o u g h the t r i a l c o u r t d i d not 

s p e c i f i c a l l y o u t l i n e the p r o c e s s by which i t a r r i v e d a t i t s 

new judgment, i t i s apparent t h a t the t r i a l c o u r t , by imposing 

the g e o g r a p h i c a l r e s t r i c t i o n on the mother's e x e r c i s e of her 

c u s t o d i a l r i g h t s , r e j e c t e d the mother's r e q u e s t t h a t she be 

a l l o w e d t o r e l o c a t e the p r i n c i p a l r e s i d e n c e of the c h i l d t o 

L u c e d a l e , M i s s i s s i p p i . See Ex p a r t e Bryowsky, 676 So. 2d 

1322, 1324 ( A l a . 1996) ("[I]n the absence of s p e c i f i c f i n d i n g s 

of f a c t , a p p e l l a t e c o u r t s w i l l assume t h a t the t r i a l c o u r t 

made those f i n d i n g s n e c e s s a r y t o s u p p o r t i t s judgment, u n l e s s 

such f i n d i n g s would be c l e a r l y e r r o n e o u s . " ) . Thus, the t r i a l 

c o u r t ' s judgment r e q u i r i n g t h a t the mother's c u s t o d i a l p e r i o d s 

be e x e r c i s e d i n M o b i l e County i s tantamount t o a d e n i a l of her 

r e q u e s t t o be p e r m i t t e d t o r e l o c a t e w i t h the c h i l d . The t r i a l 

c o u r t a l s o c o n s i d e r e d and d e n i e d b o t h the mother's and the 

f a t h e r ' s p e t i t i o n s t o modify custody, as r e q u i r e d by our 

mandate. We t h e r e f o r e cannot agree w i t h the f a t h e r t h a t the 

t r i a l c o u r t f a i l e d t o f o l l o w our i n s t r u c t i o n s on remand. 
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We next t u r n t o the f a t h e r ' s m u l t i p a r t argument t h a t the 

t r i a l c o u r t e r r e d by denying h i s p e t i t i o n t o modify custody. 

We note a t the o u t s e t t h a t , because the p a r e n t s s h a r e d j o i n t 

c u stody of the c h i l d , the f a t h e r was r e q u i r e d t o prove t h a t a 

m a t e r i a l change of c i r c u m s t a n c e s had o c c u r r e d and t h a t a 

change of cust o d y would be i n the c h i l d ' s b e s t i n t e r e s t . Ex 

p a r t e Couch, 521 So. 2d 987, 989 ( A l a . 1988). Our re v i e w of 

the t r i a l c o u r t ' s custody judgment i s l i m i t e d . 

"When evi d e n c e i n a c h i l d custody case has been 
p r e s e n t e d ore tenus t o the t r i a l c o u r t , t h a t c o u r t ' s 
f i n d i n g s of f a c t based on t h a t e v i d e n c e are presumed 
t o be c o r r e c t . The t r i a l c o u r t i s i n the b e s t 
p o s i t i o n t o make a custody d e t e r m i n a t i o n - - i t hears 
the e v i d e n c e and observes the w i t n e s s e s . A p p e l l a t e 
c o u r t s do not s i t i n judgment of d i s p u t e d e v i d e n c e 
t h a t was p r e s e n t e d ore tenus b e f o r e the t r i a l c o u r t 
i n a custody h e a r i n g . " 

Ex p a r t e Bryowsky, 676 So. 2d a t 1324. As noted above, i n the 

absence of s p e c i f i c f i n d i n g s of f a c t , t h i s c o u r t presumes t h a t 

the t r i a l c o u r t made those f i n d i n g s t h a t would s u p p o r t i t s 

judgment, p r o v i d e d t h a t such f i n d i n g s are s u p p o r t e d by the 

evi d e n c e a t t r i a l . I d . 

The f a t h e r makes s e v e r a l s e p a r a t e arguments i n sup p o r t of 

h i s c o n t e n t i o n t h a t the overwhelming weight of the ev i d e n c e 

s u p p o r t s a c o n c l u s i o n t h a t a m o d i f i c a t i o n of custody was 

14 



2091108 

wa r r a n t e d . Because we have c o n c l u d e d t h a t the t r i a l c o u r t 

c o m p l i e d w i t h our mandate on remand by c o n s i d e r i n g and 

a p p l y i n g the A c t and by denying the mother's r e q u e s t t o 

r e l o c a t e the c h i l d ' s p r i n c i p a l r e s i d e n c e t o L u c e d a l e , 

M i s s i s s i p p i , we do not agree w i t h the f a t h e r t h a t the t r i a l 

c o u r t d e termined t h a t the mother had overcome the presumption 

s t a t e d i n A l a . Code 1975, § 30-3-169.4, t h a t r e l o c a t i o n was 

not i n the c h i l d ' s b e s t i n t e r e s t . The f a t h e r i s c o r r e c t i n 

a r g u i n g t h a t a m a t e r i a l change of c i r c u m s t a n c e s d i d occur -¬

we s t a t e d i n Marsh t h a t the mother's r e l o c a t i o n was a m a t e r i a l 

change i n c i r c u m s t a n c e s , Marsh, 37 So. 3d a t 178; however, a 

t r i a l c o u r t i s not r e q u i r e d t o modify custody merely because 

a change of c i r c u m s t a n c e s has o c c u r r e d . 

"I n cases i n which a p a r e n t seeks a m o d i f i c a t i o n of 
a j o i n t - c u s t o d y arrangement, the p a r e n t must prove 
'"a m a t e r i a l change of c i r c u m s t a n c e s of the p a r t i e s 
s i n c e the p r i o r [judgment] which change of 
c i r c u m s t a n c e s i s such as t o a f f e c t the w e l f a r e and 
b e s t i n t e r e s t of the c h i l d or c h i l d r e n i n v o l v e d . " ' 
W a t t e r s v. W a t t e r s , 918 So. 2d 913, 916 ( A l a . C i v . 
App. 2005) ( q u o t i n g Ponder v. Ponder, 50 A l a . App. 
27, 30, 276 So. 2d 613, 615 ( A l a . C i v . App. 1973)). 
In cases i n which n e i t h e r p a r e n t has p r e v i o u s l y been 
awarded p r i m a r y p h y s i c a l custody, i n c l u d i n g cases i n 
which the p a r t i e s ' agreement t o share p h y s i c a l 
c ustody was i n c o r p o r a t e d i n t o the d i v o r c e judgment, 
'"'the b e s t i n t e r e s t s of the c h i l d ' s t a n d a r d 
a p p l i e s . " ' New v. M c C u l l a r , 955 So. 2d [431] 435 
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[ ( A l a . C i v . App. 2006)] ( q u o t i n g Ex p a r t e Johnson, 
673 So. 2d 410, 413 ( A l a . 1 9 9 4 ) ) . " 

Morgan v. Morgan, 964 So. 2d 24, 34 ( A l a . C i v . App. 2007). 

Thus, the t r i a l c o u r t was r e q u i r e d t o determine whether a 

m o d i f i c a t i o n of custody would be i n the b e s t i n t e r e s t of the 

c h i l d . 

The f a t h e r argues t h a t the t r i a l c o u r t i g n o r e d the 

recommendation of the c o u r t - a p p o i n t e d p s y c h o l o g i s t , Dr. D a v i s , 

and the "unspoken" recommendation of the g u a r d i a n ad l i t e m 

t h a t custody of the c h i l d s h o u l d be awarded t o the f a t h e r . 2 

The f a t h e r admits t h a t the t r i a l c o u r t would not be bound by 

the o p i n i o n of e i t h e r Dr. Davis or the g u a r d i a n ad l i t e m . See  

C.J.L. v. M.W.B., 879 So. 2d 1169, 1181 ( A l a . C i v . App. 2003) 

("[A] t r i a l c o u r t may c o n s i d e r , a l t h o u g h i t i s not bound t o 

f o l l o w , a recommendation made by a g u a r d i a n ad l i t e m . " ) ; Ex  

p a r t e R.D.N., 918 So. 2d 100, 105 ( A l a . 2005) ( n o t i n g , i n a 

case d i s a p p r o v i n g of ex p a r t e communication between a g u a r d i a n 

2The g u a r d i a n ad l i t e m o f f e r e d t o g i v e her recommendation 
a t t r i a l ; however, the t r i a l c o u r t d i d not r e q u e s t t h a t the 
g u a r d i a n ad l i t e m s t a t e her recommendation on the r e c o r d . The 
mother i n d i c a t e d i n her t e s t i m o n y t h a t the g u a r d i a n ad l i t e m 
appeared t o f a v o r the f a t h e r , and the f a t h e r a s s e r t s t h a t , 
based on t h a t t e s t i m o n y , we may " g l e a n " t h a t the g u a r d i a n ad 
l i t e m would have recommended a m o d i f i c a t i o n of custody t o the 
f a t h e r . 
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ad l i t e m and the t r i a l c o u r t , t h a t a t r i a l c o u r t has the 

d i s c r e t i o n t o " d i s a g r e e [ ] w i t h the recommendation of i t s 

c o u r t - a p p o i n t e d p r o f e s s i o n a l i n e v a l u a t i n g [a] custody 

i s s u e " ) . Thus, a l t h o u g h the t r i a l c o u r t had e v i d e n c e and 

recommendations from which i t c o u l d have c o n c l u d e d t h a t a 

change of custody t o the f a t h e r would be i n the c h i l d ' s b e s t 

i n t e r e s t , i t was by no means r e q u i r e d t o so c o n c l u d e . 

The f a t h e r f u r t h e r argues t h a t the t r i a l c o u r t ' s d e n i a l 

of h i s p e t i t i o n f o r m o d i f i c a t i o n i g n o r e s the e v i d e n c e 

r e g a r d i n g the mother's endangering the l i f e of the c h i l d w i t h 

a m e d i c a t i o n overdose. The e v i d e n c e a t t r i a l r e g a r d i n g 

whether the mother attempted t o h i d e the i n c i d e n t was 

d i s p u t e d ; the mother i n s i s t e d t h a t she had been c a n d i d w i t h 

the f a t h e r . In a d d i t i o n , as the mother argues i n her b r i e f on 

a p p e a l , the mother t e s t i f i e d a t t r i a l t h a t the i n c i d e n t had 

d e e p l y upset her and t h a t she had a c t e d p r u d e n t l y and q u i c k l y 

once she r e a l i z e d her grave e r r o r . Indeed, as the f a t h e r 

p o i n t s out, the m e d i c a t i o n overdose was dangerous and posed a 

r i s k t o the c h i l d ' s h e a l t h ; however, the mother a c t e d 

r e s p o n s i b l y once the m i s t a k e was d i s c o v e r e d , and the c h i l d has 

s u f f e r e d no i l l e f f e c t s as a r e s u l t of the i n a d v e r t e n t 
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overdose. We cannot agree w i t h the f a t h e r t h a t the t r i a l 

c o u r t ' s d e c i s i o n not t o modify custody on the b a s i s t h a t the 

mother had a c c i d e n t a l l y overdosed the c h i l d on a m e d i c a t i o n i s 

r e v e r s i b l e e r r o r . 

O v e r a l l , the t e s t i m o n y a t t r i a l e s t a b l i s h e d t h a t , u n t i l 

the mother r e m a r r i e d and chose t o r e l o c a t e t o L u c e d a l e , 

M i s s i s s i p p i , the j o i n t - c u s t o d y arrangement was w o r k i n g w e l l 

f o r the f a m i l y . Both p a r t i e s t e s t i f i e d t h a t the pendente l i t e 

arrangement, p u r s u a n t t o which the mother e x e r c i s e d her 

v i s i t a t i o n or c u s t o d i a l p e r i o d s i n Chickasaw, was w o r k i n g w e l l 

a t the time of t r i a l . The f a t h e r a l s o t e s t i f i e d t h a t he would 

have had no problem c o n t i n u i n g the j o i n t - c u s t o d y arrangement 

had the mother not moved t o L u c e d a l e , M i s s i s s i p p i . Our s t a t e 

f a v o r s j o i n t custody, when a p p r o p r i a t e , as a means t o f o s t e r 

" f r e q u e n t and c o n t i n u i n g c o n t a c t w i t h p a r e n t s who have shown 

the a b i l i t y t o a c t i n the b e s t i n t e r e s t of t h e i r c h i l d r e n . " 

A l a . Code 1975, § 30-3-150. The e v i d e n c e a t t r i a l i n d i c a t e d 

t h a t the p a r e n t s had demonstrated t h i s a b i l i t y s i n c e the 

d i v o r c e . Thus, the t r i a l c o u r t had abundant e v i d e n c e from 

which i t c o u l d have c o n c l u d e d t h a t a c o n t i n u a t i o n of the 

j o i n t - c u s t o d y arrangement would be i n the b e s t i n t e r e s t of the 
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c h i l d , p r o v i d e d the mother was not p e r m i t t e d t o change the 

p r i n c i p a l r e s i d e n c e of the c h i l d . The t r i a l c o u r t ' s judgment, 

which r e q u i r e s t h a t the mother e x e r c i s e her c u s t o d i a l p e r i o d s 

i n M o b i l e County, a c c o m p l i s h e s b o t h a maintenance of the 

c h i l d ' s p r i n c i p a l r e s i d e n c e i n M o b i l e County and a 

c o n t i n u a t i o n of the j o i n t - c u s t o d y arrangement t h a t has worked 

w e l l f o r the f a m i l y s i n c e the d i v o r c e . Thus, we cannot agree 

t h a t the t r i a l c o u r t e r r e d i n d e n y ing the f a t h e r ' s p e t i t i o n t o 

m odify custody. 

The f a t h e r next argues t h a t the t r i a l c o u r t e r r e d by 

f a i l i n g t o g r a n t h i s amended postjudgment motion, t o which he 

a t t a c h e d a l e t t e r from the mother's a t t o r n e y i n d i c a t i n g t h a t 

the mother d i d not i n t e n d t o remain i n M o b i l e County t o 

e x e r c i s e her c u s t o d i a l p e r i o d s o t h e r than d u r i n g those times 

t h a t the c h i l d was a t t e n d i n g s c h o o l . The f a t h e r argues t h a t 

the t r i a l c o u r t e r r e d by f a i l i n g t o reopen the e v i d e n c e t o 

a c c e p t t h a t l e t t e r from the mother's a t t o r n e y and i n f a i l i n g 

t o v a c a t e i t s judgment c o n t i n u i n g the j o i n t - c u s t o d y 

arrangement i n o r d e r t o e n t e r a new judgment awarding custody 

of the c h i l d t o the f a t h e r . A l t h o u g h we agree w i t h the f a t h e r 

t h a t the l e t t e r from the mother's c o u n s e l i n d i c a t e s the 
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mother's i n t e n t t o d i s o b e y the r e s t r i c t i o n p l a c e d upon the 

e x e r c i s e of her c u s t o d i a l p e r i o d s , we cannot agree t h a t the 

t r i a l c o u r t e r r e d by not r e o p e n i n g the e v i d e n c e or by f a i l i n g 

t o v a c a t e i t s May 14, 2010, judgment. 

The f a t h e r ' s postjudgment motion sought t o have the t r i a l 

c o u r t a l t e r , amend, or v a c a t e the May 14, 2010, judgment under 

Rule 59, A l a . R. C i v . P. In o r d e r t o p r e v a i l on such a 

motion, the f a t h e r was r e q u i r e d t o submit newly d i s c o v e r e d  

e v i d e n c e t h a t w a r r a n t e d the r e o p e n i n g of the e v i d e n c e . Bates  

v. S t a t e , 503 So. 2d 856, 858 ( A l a . C i v . App. 1987) ( s t a t i n g 

t h a t motions s e e k i n g r e l i e f from a judgment on the ground of 

newly d i s c o v e r e d e v i d e n c e are not g r a n t e d "when the new 

ev i d e n c e comes i n t o b e i n g f o l l o w i n g the c o n c l u s i o n of the 

t r i a l " ) . As t h i s c o u r t e x p l a i n e d i n B a t e s , " [ r ] e l i e f i s 

b a r r e d when i t i s based on t h i s type of e v i d e n c e because 

t r i a l s would have the p o t e n t i a l t o become n e v e r - e n d i n g . " 

B a t e s , 503 So. 2d a t 858 ( c i t i n g Moody v. S t a t e ex r e l . Payne, 

344 So. 2d 160, 163 ( A l a . 1977) ("There can be no ... r e l i e f 

f o r e v i d e n c e which has come i n t o e x i s t e n c e a f t e r the t r i a l i s 

over s i m p l y because such a procedure would a l l o w a l l t r i a l s 

p e r p e t u a l l i f e . " ) ) . The f a t h e r s u b m i t t e d new e v i d e n c e — t h a t 
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i s , e v i d e n c e of the mother's i n t e n t t o i g n o r e the re q u i r e m e n t s 

of the May 14, 2010, judgment when the c h i l d was not r e q u i r e d 

t o a t t e n d s c h o o l i n M o b i l e County -- which was made a f t e r the 

e n t r y of the judgment r e q u i r i n g her t o e x e r c i s e her c u s t o d i a l 

p e r i o d s i n M o b i l e County. T h i s new evi d e n c e does not sup p o r t 

the r e o p e n i n g of the ev i d e n c e or the v a c a t i o n of the judgment 

because i t does not a s s a i l the evi d e n c e upon which the 

judgment was based. I n s t e a d , such new evi d e n c e p r o p e r l y forms 

the b a s i s of a contempt a c t i o n or a m o d i f i c a t i o n a c t i o n . See  

E s t r a d a v. R e d f o r d , 855 So. 2d 551, 554 ( A l a . C i v . App. 2003) 

( s t a t i n g t h a t "[a] change i n the mother's income t h a t o c c u r r e d 

a f t e r the t r i a l i s 'new e v i d e n c e ' not 'newly d i s c o v e r e d 

e v i d e n c e , ' " and might e n t i t l e the mother t o a m o d i f i c a t i o n of 

her c h i l d - s u p p o r t o b l i g a t i o n ) . Thus, the t r i a l c o u r t d i d not 

e r r i n f a i l i n g t o g r a n t the f a t h e r ' s postjudgment motion. 

F i n a l l y , the f a t h e r argues t h a t the t r i a l c o u r t e r r e d by 

r e f u s i n g t o g r a n t the f a t h e r an a t t o r n e y f e e . A l t h o u g h he 

admits t h a t the award of such a fee r e s t s e n t i r e l y i n the 

d i s c r e t i o n of the t r i a l c o u r t , the f a t h e r argues t h a t the 

mother's d e c i s i o n t o move t o M i s s i s s i p p i prompted h i s need t o 

f i l e h i s o b j e c t i o n t o her r e l o c a t i o n and t o seek s o l e custody. 
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In a d d i t i o n , he notes t h a t o t h e r i s s u e s arose d u r i n g the 

l i t i g a t i o n , i n c l u d i n g the mother's r e f u s a l t o pay f o r h a l f of 

the c h i l d ' s day-care expenses and the need t o f i l e motions t o 

compel when the mother f a i l e d t o t i m e l y respond t o d i s c o v e r y 

r e q u e s t s . Because the mother t e s t i f i e d t h a t she d i d not need 

t o , and had no i n t e n t i o n t o , r e t u r n t o g a i n f u l employment 

because of the adequacy of her husband's d i s a b i l i t y income t o 

meet t h e i r needs, the f a t h e r argues t h a t she has s u f f i c i e n t 

funds from which she c o u l d pay a t l e a s t a p o r t i o n of h i s 

a t t o r n e y f e e s . 

"Whether t o award an a t t o r n e y fee i n a domestic 
r e l a t i o n s case i s w i t h i n the sound d i s c r e t i o n of the 
t r i a l c o u r t and, absent an abuse of t h a t d i s c r e t i o n , 
i t s r u l i n g on t h a t q u e s t i o n w i l l not be r e v e r s e d . 
Thompson v. Thompson, 650 So. 2d 928 ( A l a . C i v . App. 
1994). ' F a c t o r s t o be c o n s i d e r e d by the t r i a l c o u r t 
when awarding such fees i n c l u d e the f i n a n c i a l 
c i r c u m s t a n c e s of the p a r t i e s , the p a r t i e s ' conduct, 
the r e s u l t s of the l i t i g a t i o n , and, where 
a p p r o p r i a t e , the t r i a l c o u r t ' s knowledge and 
e x p e r i e n c e as t o the v a l u e of the s e r v i c e s performed 
by the a t t o r n e y . ' F i g u r e s v. F i g u r e s , 624 So. 2d 
188, 191 ( A l a . C i v . App. 1993)." 

G l o v e r v. G l o v e r , 678 So. 2d 174, 176 ( A l a . C i v . App. 1996). 

A l t h o u g h the f a t h e r i s c o r r e c t t h a t the mother t e s t i f i e d 

t h a t her s i t u a t i o n i s such t h a t she i s f i n a n c i a l l y a b l e t o be 

a homemaker, the mother t e s t i f i e d t h a t her c u r r e n t husband's 
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d i s a b i l i t y income was t h e i r s o l e s u p p o r t . In a d d i t i o n , 

a l t h o u g h the mother a l s o t e s t i f i e d t h a t she had s o l d her home 

i n M o b i l e County, she s a i d t h a t she had spent a l l but about 

$5,000 of the proceeds from t h a t s a l e . Thus, the mother's 

f i n a n c i a l c i r c u m s t a n c e s are not so p o s i t i v e t h a t e q u i t y 

demands t h a t she fund a p o r t i o n of the f a t h e r ' s a t t o r n e y f e e s . 

Nor does the outcome of the l i t i g a t i o n i n t h i s case compel a 

c o n c l u s i o n t h a t the mother s h o u l d bear the c o s t of the 

f a t h e r ' s a t t o r n e y f e e ; a l t h o u g h the l i t i g a t i o n was not 

e n t i r e l y r e s o l v e d i n the mother's f a v o r , i t was a l s o not 

r e s o l v e d s o l e l y i n f a v o r of the f a t h e r . Thus, we conclude 

t h a t the t r i a l c o u r t ' s d e c i s i o n not t o award the f a t h e r an 

a t t o r n e y f ee was not an abuse of i t s d i s c r e t i o n . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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