
REL: 5/6/11 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), of any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2010-2011 

2091087 

Ex parte John P. Coble 

PETITION FOR WRIT OF MANDAMUS 

( I n r e : John P. Coble 

v. 

Haden Development, L.L.C., d/b/a Hampton F a l l s , and Sealy 
Management Co., Inc.) 

(Madison C i r c u i t Court, CV-09-1285) 

PER CURIAM. 
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j u r y t r i a l . B e c a u s e an o r d e r g r a n t i n g o r d e n y i n g a t r i a l b y 

j u r y i s an i n t e r l o c u t o r y o r d e r p r o p e r l y r e v i e w e d b y a p e t i t i o n 

f o r a w r i t o f mandamus, see Ex p a r t e S o u t h T r u s t Bank o f  

A l a b a m a , N.A., 67 9 So. 2d 645, 647 ( A l a . 1 9 9 6 ) , we have 

e l e c t e d t o t r e a t t h e a p p e a l as a p e t i t i o n f o r a w r i t o f 

mandamus. See F o w l e r v. M e r k l e , 564 So. 2d 960, 961 ( A l a . 

C i v . App. 1989) ( s t a t i n g t h a t t h i s c o u r t has t h e d i s c r e t i o n t o 

t r e a t an a p p e a l f r o m an u n a p p e a l a b l e o r d e r as a p e t i t i o n f o r 

a w r i t o f mandamus). 

In June 2008, C o b l e e n t e r e d i n t o a o n e - y e a r l e a s e 

a greement w i t h Haden D e v e l o p m e n t , L.L.C., d/b/a Hampton F a l l s 

("Haden D e v e l o p m e n t " ) , i n w h i c h C o b l e l e a s e d an a p a r t m e n t f r o m 

Haden D e v e l o p m e n t . That agreement c o n t a i n e d a j u r y - w a i v e r 

p r o v i s i o n t h a t s t a t e d : "WAIVER OF JURY TRIAL. To m i n i m i z e 

l e g a l e x p e n s e s and, t o t h e e x t e n t a l l o w e d b y l a w , [ C o b l e ] and 

[ H a d e n D e v e l o p m e n t ] a g r e e t h a t a t r i a l o f any l a w s u i t b a s e d on 

s t a t u t e [ , ] common l a w , a n d / o r r e l a t e d t o t h i s L e a s e C o n t r a c t 

s h a l l be t o a j u d g e and n o t a j u r y . " ( C a p i t a l i z a t i o n i n 

o r i g i n a l . ) I n J u l y 2009, C o b l e and Haden D e v e l o p m e n t e n t e r e d 

i n t o a s i x - m o n t h l e a s e a greement t o r e n t t h e a p a r t m e n t . That 

agreement c o n t a i n e d a j u r y - w a i v e r p r o v i s i o n c o n t a i n i n g t h e 
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same l a n g u a g e as t h e j u r y - w a i v e r p r o v i s i o n i n t h e 2008 

a g r e e m e n t . 

I n September 2009, C o b l e s u e d Haden D e v e l o p m e n t , a l l e g i n g 

v a r i o u s c l a i m s , i n c l u d i n g b r e a c h o f c o n t r a c t and c l a i m s b a s e d 

on a l l e g e d s t a t u t o r y v i o l a t i o n s , and he demanded a j u r y t r i a l . 

I n December 2009, C o b l e amended h i s c o m p l a i n t t o i n c l u d e as a 

d e f e n d a n t S e a l y Management Co., I n c . , as a s u c c e s s o r i n 

i n t e r e s t t o Haden D e v e l o p m e n t ; t h e amended c o m p l a i n t a l s o 

c o n t a i n e d a demand f o r a j u r y t r i a l . The d e f e n d a n t s 

s u b s e q u e n t l y moved t o s t r i k e C o b l e ' s demand f o r a j u r y t r i a l 

on t h e b a s i s o f t h e j u r y - w a i v e r p r o v i s i o n c o n t a i n e d i n t h e 

l e a s e a g r e e m e n t s . F o l l o w i n g a h e a r i n g , t h e t r i a l c o u r t 

g r a n t e d t h e m o t i o n t o s t r i k e t h e j u r y demand. C o b l e f i l e d a 

n o t i c e o f a p p e a l t o t h i s c o u r t , w h i c h we have e l e c t e d t o t r e a t 

as a p e t i t i o n f o r a w r i t o f mandamus. See Ex p a r t e S o u t h T r u s t 

Bank, s u p r a , and F o w l e r , s u p r a . 

"A w r i t o f mandamus i s an e x t r a o r d i n a r y remedy, 
and i t w i l l be ' i s s u e d o n l y when t h e r e i s : 1) a 
c l e a r l e g a l r i g h t i n t h e p e t i t i o n e r t o t h e o r d e r 
s o u g h t ; 2) an i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o 
p e r f o r m , a c c o m p a n i e d b y a r e f u s a l t o do s o ; 3) t h e 
l a c k o f a n o t h e r a d e q u a t e r e m e d y ; and 4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f t h e c o u r t . ' Ex p a r t e U n i t e d  
S e r v . S t a t i o n s , I n c . , 628 So. 2d 501 , 503 ( A l a . 
1 9 9 3 ) . A w r i t o f mandamus w i l l i s s u e o n l y i n 
s i t u a t i o n s where o t h e r r e l i e f i s u n a v a i l a b l e o r i s 
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i n a d e q u a t e , and i t c a n n o t be u s e d as a s u b s t i t u t e 
f o r a p p e a l . Ex p a r t e D r i l l P a r t s & S e r v . Co., 590 
So. 2d 252 ( A l a . 1 9 9 1 ) . " 

Ex p a r t e E m p i r e F i r e & M a r i n e I n s . Co., 720 So. 2d 893, 894 

( A l a . 1 9 9 8 ) . 

C o b l e a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n s t r i k i n g h i s 

demand f o r a j u r y t r i a l . I n m a k i n g t h a t a r g u m e n t , C o b l e f i r s t 

c o n t e n d s t h a t t h e Alabama U n i f o r m R e s i d e n t i a l L a n d l o r d and 

T e n a n t A c t , § 35-9A-101 e t s e q . , A l a . Code 1975 ("the A c t " ) , 

p r o h i b i t s t h e j u r y - w a i v e r p r o v i s i o n c o n t a i n e d i n t h e l e a s e 

a g r e e m e n t s . S e c t i o n 3 5 - 9 A - 1 6 3 ( a ) ( 4 ) , a p a r t o f t h e A c t , 

p r o v i d e s t h a t " [ a ] r e n t a l a greement may n o t p r o v i d e t h a t t h e 

t e n a n t ... a g r e e s t o t h e ... l i m i t a t i o n o f any l i a b i l i t y o f 

t h e l a n d l o r d a r i s i n g u n d e r l a w " The A c t f u r t h e r p r o v i d e s 

t h a t s u c h a p r o h i b i t e d p r o v i s i o n i s u n e n f o r c e a b l e . § 35-9A-

1 6 3 ( b ) , A l a . Code 1975. C o b l e a r g u e s t h a t t h e j u r y - w a i v e r 

p r o v i s i o n i s a " l i m i t a t i o n o f ... l i a b i l i t y " p r o h i b i t e d u n d e r 

t h e A c t . I t a p p e a r s t h a t no Alabama c a s e has a d d r e s s e d t h i s 

i s s u e . Our l e g i s l a t u r e a d a p t e d t h e A c t f r o m t h e U n i f o r m 

R e s i d e n t i a l L a n d l o r d and T e n a n t A c t , w h i c h was d r a f t e d i n 1972 

b y t h e N a t i o n a l C o n f e r e n c e o f C o m m i s s i o n e r s on U n i f o r m S t a t e 

Laws. See g e n e r a l l y 2 R. P o w e l l , P o w e l l on P r o p e r t y § 16.01 
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( 2 0 0 0 ) . S e c t i o n 3 5 - 9 A - 1 6 3 ( a ) ( 4 ) i s i d e n t i c a l t o § 1 . 4 0 3 ( a ) ( 4 ) 

o f t h e U n i f o r m R e s i d e n t i a l L a n d l o r d and T enant A c t . S e v e r a l 

s t a t e s have a d o p t e d v e r s i o n s o f t h a t u n i f o r m a c t . See T a b l e o f 

J u r i s d i c t i o n s W h e r e i n A c t Has Been A d o p t e d , p r e c e d i n g § 35-9A-

101, A l a . Code 1975. C o b l e c i t e s no a u t h o r i t y f r o m any o t h e r 

j u r i s d i c t i o n , and o u r r e s e a r c h r e v e a l s none, c o n s t r u i n g a 

j u r y - w a i v e r p r o v i s i o n as a p r o h i b i t e d l i m i t a t i o n o f l i a b i l i t y 

u n d e r a p r o v i s i o n s i m i l a r t o § 3 5 - 9 A - 1 6 3 ( a ) ( 4 ) . The j u r y -

w a i v e r p r o v i s i o n i n t h i s c a s e i s n o t a l i m i t a t i o n o f l i a b i l i t y 

u n d e r § 3 5 - 9 A - 1 6 3 ( a ) ( 4 ) . Whether C o b l e ' s a c t i o n i s t r i e d 

b e f o r e a j u r y o r b e f o r e a j u d g e w i t h o u t a j u r y does n o t a f f e c t 

t h e d e f e n d a n t s ' l e g a l o b l i g a t i o n s upon w h i c h l i a b i l i t y w o u l d 

be b a s e d . I f t h e l e g i s l a t u r e h a d i n t e n d e d t o p r o h i b i t a j u r y -

w a i v e r p r o v i s i o n i n a r e s i d e n t i a l - l e a s e a g r e e m e n t , i t c o u l d 

have i n c l u d e d w i t h i n t h e A c t a p r o v i s i o n c l e a r l y d o i n g s o . 

See, e.g., Mass. Gen. Laws c h . 186, § 15F. 

N e x t , C o b l e a r g u e s t h a t t h e j u r y - w a i v e r p r o v i s i o n s h o u l d 

n o t be e n f o r c e d a g a i n s t him b a s e d on t h e s t a n d a r d a n n o u n c e d by 

o u r supreme c o u r t i n G a y l o r d D e p a r t m e n t S t o r e s o f A l a b a m a ,  

I n c . v. S t e p h e n s , 404 So. 2d 586 ( A l a . 1981) ( p e r F a u l k n e r , 

J . , w i t h t h r e e J u s t i c e s c o n c u r r i n g and one J u s t i c e c o n c u r r i n g 
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i n t h e r e s u l t ) , w h i c h we w i l l d i s c u s s b e l o w . I n i t i a l l y , we 

n o t e t h a t o u r r e s e a r c h r e v e a l s no Alabama c a s e s d e t e r m i n i n g 

w h i c h p a r t y has t h e b u r d e n o f p r o v i n g w h e t h e r a v a l i d w a i v e r 

o f t h e r i g h t t o a j u r y t r i a l was made. However, most f e d e r a l 

c o u r t s t h a t have a d d r e s s e d t h e i s s u e have c o n c l u d e d t h a t t h e 

p a r t y s e e k i n g t o e n f o r c e t h e w a i v e r c a r r i e s t h a t b u r d e n . 1 J . 

Moore, Moore's F e d e r a l P r a c t i c e § 3 8 . 5 2 [ 1 ] [ d ] (3d ed. 2 0 1 0 ) , 

and t h e c a s e s c i t e d t h e r e i n ; 9 C. W r i g h t and A. M i l l e r , 

F e d e r a l P r a c t i c e and P r o c e d u r e § 2321 (3d ed. 2 0 0 2 ) ; and RDO  

F i n . S e r v s . Co. v. P o w e l l , 191 F. Supp. 2d 811, 813-14 (N.D. 

Tex 2 0 0 2 ) . I n G a y l o r d , o u r supreme c o u r t r e l i e d on N a t i o n a l  

E q u i p m e n t R e n t a l , L t d . v. H e n d r i x , 565 F.2d 255 (2d C i r . 

1 9 7 7 ) . H e n d r i x , c i t i n g A e t n a I n s u r a n c e Co. v. Kennedy, 301 

U.S. 389 ( 1 9 3 7 ) , o b s e r v e d t h a t a p r e s u m p t i o n e x i s t s a g a i n s t 

t h e w a i v e r o f t h e r i g h t t o a j u r y t r i a l . B e c a u s e t h e r e i s a 

p r e s u m p t i o n a g a i n s t w a i v e r , we c o n c l u d e t h a t t h e p a r t y s e e k i n g 

t h e e n f o r c e m e n t o f t h e w a i v e r has t h e b u r d e n o f p r o v i n g t h a t 

1The r i g h t t o a j u r y t r i a l i n c i v i l c a s e s i n f e d e r a l c o u r t 
i s g u a r a n t e e d by t h e S e v e n t h Amendment t o t h e U n i t e d S t a t e s 
C o n s t i t u t i o n . The S e v e n t h Amendment does n o t a p p l y t o s t a t e 
c o u r t s . G a s p e r i n i v. C e n t e r f o r H u m a n i t i e s , I n c . , 518 U.S. 
415, 418 ( 1 9 9 6 ) . However, Alabama c a s e s have s t a t e d t h a t t h e 
S e v e n t h Amendment i s n o t m a t e r i a l l y d i f f e r e n t f r o m A r t i c l e I , 
§ 11, o f t h e Alabama C o n s t i t u t i o n o f 1901. E a s o n v. Bynon, 
781 So. 2d 238, 241 ( A l a . C i v . App. 2 0 0 0 ) . 
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t h e w a i v e r o f t h e r i g h t t o a j u r y t r i a l was v a l i d l y made i n 

l i g h t o f t h e s t a n d a r d e s t a b l i s h e d i n G a y l o r d . 

We e m p h a s i z e t h a t o u r h o l d i n g does n o t a p p l y t o 

a r b i t r a t i o n c l a u s e s , w h i c h n e c e s s a r i l y i n c l u d e a w a i v e r o f t h e 

r i g h t t o a j u r y t r i a l . I n an a r b i t r a t i o n c a s e , 

" ' [ t ] h e p a r t y s e e k i n g t o comp e l a r b i t r a t i o n has t h e 
i n i t i a l b u r d e n o f p r o v i n g t h e e x i s t e n c e o f a w r i t t e n 
c o n t r a c t c a l l i n g f o r a r b i t r a t i o n and p r o v i n g t h a t 
t h a t c o n t r a c t e v i d e n c e s a t r a n s a c t i o n i n v o l v i n g 
i n t e r s t a t e commerce.' P o l a r i s S a l e s , I n c . v.  
H e r i t a g e I m p o r t s , I n c . , 879 So. 2d 1129, 1132 ( A l a . 
2 0 0 3 ) . ' " ' [ A ] f t e r a m o t i o n t o c o m p e l a r b i t r a t i o n 
has been made and s u p p o r t e d , t h e b u r d e n i s on t h e 
non-movant t o p r e s e n t e v i d e n c e t h a t t h e s u p p o s e d 
a r b i t r a t i o n a greement i s n o t v a l i d o r does n o t a p p l y 
t o t h e d i s p u t e i n q u e s t i o n . ' " ' K e n w o r t h o f  
B i r m i n g h a m , I n c . v. L a n g l e y , 828 So. 2d 288 , 290 
( A l a . 2002) ( q u o t i n g F l e e t w o o d E n t e r s . , I n c . v. 
B r u n o , 784 So. 2d 277, 280 ( A l a . 2 0 0 0 ) , q u o t i n g i n 
t u r n J i m B u r k e A u t o . , I n c . v. B e a v e r s , 674 So. 2d 
1260, 1265 n.1 ( A l a . 1 9 9 5 ) ) . " 

I.C.E. C o n t r a c t o r s , I n c . v. M a r t i n & Cobey C o n s t r . Co., [Ms. 

1 08 0 61 9, S e p t . 17, 2010] So. 3d , ( A l a . 2 0 1 0 ) . 

R e c e n t l y o u r supreme c o u r t , i n t h e c o n t e x t o f d e t e r m i n i n g 

w h e t h e r a j u r y - w a i v e r p r o v i s i o n a p p l i e s t o n o n s i g n a t o r y a g e n t s 

o f a c o r p o r a t i o n , a d d r e s s e d t h e d i s t i n c t i o n b e t ween a j u r y -

w a i v e r p r o v i s i o n and an a r b i t r a t i o n c l a u s e : 

" [ I ] n I n r e C r e d i t S u i s s e F i r s t B o s t o n M o r t g a g e  
C a p i t a l , L.L.C., 273 S.W.3d 843, 847-48 (Tex. App. 
2 0 0 8 ) , a Texas c o u r t a p p l i e d t h e f o l l o w i n g a n a l y s i s : 

7 



2091087 
f l I 

A r b i t r a t i o n a g r e e m e n t s and j u r y 
w a i v e r s a r e s u b j e c t t o o p p o s i t e 
p r e s u m p t i o n s : 

" ' " U n l i k e a r b i t r a t i o n a g r e e m e n t s , 
w h i c h a r e s t r o n g l y f a v o r e d u n d e r 
Texas l a w , t h e r i g h t t o a j u r y 
t r i a l i s so s t r o n g l y f a v o r e d t h a t 
c o n t r a c t u a l j u r y w a i v e r s a r e 
s t r i c t l y c o n s t r u e d and w i l l n o t 
be l i g h t l y i n f e r r e d o r e x t e n d e d . 
B e f o r e a j u r y w a i v e r w i l l be 
e n f o r c e d , s u c h w a i v e r must be 
f o u n d t o be a v o l u n t a r y , k n o w i n g , 
and i n t e l l i g e n t a c t t h a t was done 
w i t h s u f f i c i e n t a w a r e n e s s o f t h e 
r e l e v a n t c i r c u m s t a n c e s and l i k e l y 
c o n s e q u e n c e s . " 

" ' [ I n r e C r e d i t S u i s s e F i r s t B o s t o n  
M o r t g a g e C a p i t a l , L.L.C., 257 S.W.3d 486,] 
490 [ ( T e x . App. 2 0 0 8 ) ] ( c i t a t i o n s o m i t t e d ) . 

"We a g r e e w i t h t h e r e a s o n i n g o f t h e Texas c o u r t 
t h a t a n a l o g y t o a r b i t r a t i o n c a s e s i s i n a p p r o p r i a t e 
b e c a u s e o f t h e i n a p p l i c a b i l i t y o f t h e Supremacy 
C l a u s e o f t h e U n i t e d S t a t e s C o n s t i t u t i o n b a s e d on 
c a s e s f r o m t h e U n i t e d S t a t e s Supreme C o u r t 
c o n s t r u i n g t h e F e d e r a l A r b i t r a t i o n A c t , 9 U.S.C. § 
1 e t s e q . , and t h e r e s u l t i n g a p p l i c a t i o n o f o p p o s i t e 
p r e s u m p t i o n s i n i n t e r p r e t i n g a r b i t r a t i o n and j u r y -
w a i v e r p r o v i s i o n s . " 

Ex p a r t e C a r t e r , [Ms. 10 91196, Dec. 30, 2010] So. 3d , 

( A l a . 2 0 1 0 ) . 
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We now a d d r e s s C o b l e ' s argument t h a t he i s e n t i t l e d t o a 

j u r y t r i a l b a s e d on G a y l o r d . I n G a y l o r d , o u r supreme c o u r t 

d i s c u s s e d f a c t o r s t o be c o n s i d e r e d i n d e t e r m i n i n g w h e t h e r a 

j u r y - w a i v e r p r o v i s i o n s h o u l d be e n f o r c e d . I n t h a t c a s e , 

S t e p h e n s , a p h a r m a c i s t , e n t e r e d i n t o an agreement w i t h G a y l o r d 

D e p a r t m e n t S t o r e s o f A l a b a m a , I n c . , i n w h i c h S t e p h e n s a g r e e d 

t o o p e r a t e a pharmacy d e p a r t m e n t i n G a y l o r d ' s s t o r e . The 

a greement c o n t a i n e d a j u r y - w a i v e r p r o v i s i o n . S t e p h e n s l a t e r 

s u e d G a y l o r d , a l l e g i n g b r e a c h o f c o n t r a c t and c o n v e r s i o n . The 

t r i a l c o u r t d e n i e d G a y l o r d ' s m o t i o n t o s t r i k e S t e p h e n s ' s j u r y 

demand, and a judgment was s u b s e q u e n t l y e n t e r e d on a j u r y 

v e r d i c t . On a p p e a l , o u r supreme c o u r t a d d r e s s e d w h e t h e r t h e 

j u r y - w a i v e r p r o v i s i o n i n t h e agreement s h o u l d have been 

e n f o r c e d : 

" A r t i c l e I , § 11, C o n s t i t u t i o n 1901, p r o v i d e s 
t h a t t h e r i g h t o f t r i a l by j u r y s h a l l r e m a i n 
i n v i o l a t e . M o r e o v e r , R u l e 3 8 ( a ) , [ A l a . R. C i v . P . ] , 
p r o v i d e s t h a t t h e r i g h t o f t r i a l by j u r y as d e c l a r e d 
by t h e C o n s t i t u t i o n o f A l a b a m a , o r as g i v e n by 
s t a t u t e o f t h i s S t a t e s h a l l be p r e s e r v e d t o t h e 
p a r t i e s i n v i o l a t e . W h i l e t h i s p r e c i o u s r i g h t o f 
t r i a l by j u r y may be w a i v e d , was i t p r o p e r l y w a i v e d 
i n t h i s p a r t i c u l a r c a s e ? 

"The v a l i d i t y o f w a i v e r o f a j u r y t r i a l i n a 
c o n t r a c t a c t i o n has been r e c o g n i z e d i n a number o f 
j u r i s d i c t i o n s , i n c l u d i n g C o n n e c t i c u t , M a s s a c h u s e t t s , 
New J e r s e y , New Y o r k , and O h i o . See 73 A.L.R.2d 
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1333. The Supreme C o u r t o f F l o r i d a , c o n s t r u i n g New 
Y o r k l a w , u p h e l d t h e j u r y w a i v e r p r o v i s i o n i n a 
w r i t t e n c o n t r a c t . C e n t r a l I n v e s t m e n t A s s o c i a t e s ,  
I n c . v. L e a s i n g S e r v i c e C o r p . , 362 So. 2d 702 ( F l a . 
1 9 7 8 ) . However, a l l o f t h e s e C o u r t s u p h o l d i n g j u r y 
w a i v e r s f o l l o w a g e n e r a l r u l e t h a t s i n c e t h e r i g h t 
o f j u r y t r i a l i s h i g h l y f a v o r e d , a w a i v e r w i l l be 
s t r i c t l y c o n s t r u e d . I n E d s a i d R e a l t y C o r p . v.  
Sa m u e l s , C i t y C t . , 92 N.Y.S.2d 897 (1 94 9 ) , t h e C o u r t 
h e l d t h a t t h e w a i v e r must be c l e a r and e x p l i c i t and 
l e a v e no room f o r doubt a b o u t t h e i n t e n t i o n o f t h e 
p a r t i e s . And i n N a t i o n a l E q u i p m e n t R e n t a l L t d . v.  
H e n d r i x , 565 F.2d 255 (2d C i r . 1 9 7 7 ) , t h e C o u r t h e l d 
a w a i v e r o f j u r y t r i a l i n e f f e c t i v e , where i t was 
b u r i e d i n t h e e l e v e n t h p a r a g r a p h , and t h e r e a p p e a r e d 
g r o s s i n e q u a l i t y i n b a r g a i n i n g power between t h e 
p a r t i e s , and i t d i d n o t a p p e a r t h a t t h e w a i v e r was 
k n o w i n g l y and i n t e n t i o n a l l y made. We o p i n e t h a t 
t h e s e s t a t e m e n t s a r e a p p l i c a b l e h e r e . 

"The c o n t r a c t b e tween S t e p h e n s and G a y l o r d 
a p p e a r s t o be a New J e r s e y f o r m c o n t r a c t w i t h b o i l e r 
p l a t e p r o v i s i o n s . The j u r y w a i v e r p r o v i s i o n i s 
b u r i e d i n p a r a g r a p h t h i r t y - f o u r i n a c o n t r a c t 
c o n t a i n i n g f o r t y - s i x p a r a g r a p h s ; t h e e q u a l i t y o f t h e 
b a r g a i n i n g power o f t h e p a r t i e s i s q u e s t i o n a b l e ; and 
i t does n o t a p p e a r t h a t t h e w a i v e r by S t e p h e n s was 
i n t e l l i g e n t l y o r k n o w i n g l y made." 

G a y l o r d , 404 So. 2d a t 588. 

Our supreme c o u r t f i r s t a p p l i e d t h e t e s t e s t a b l i s h e d i n 

G a y l o r d i n M a l l , I n c . v. R o b b i n s , 412 So. 2d 1197 ( A l a . 1 9 8 2 ) . 

The c o u r t i n M a l l s t a t e d t h a t t h e c o u r t i n G a y l o r d had 

e s t a b l i s h e d " t h r e e f a c t o r s i n d e t e r m i n i n g w h e t h e r t o e n f o r c e 

a c o n t r a c t u a l w a i v e r o f t h e r i g h t t o a t r i a l by j u r y : (1) 

w h e t h e r t h e w a i v e r i s b u r i e d deep i n a l o n g c o n t r a c t ; (2) 
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w h e t h e r t h e b a r g a i n i n g power o f t h e p a r t i e s i s e q u a l ; and (3) 

w h e t h e r t h e w a i v e r was i n t e n t i o n a l l y and k n o w i n g l y made." 412 

So. 2d a t 1199. I n M a l l , t h e supreme c o u r t c o n c l u d e d t h a t t h e 

c o n t r o v e r s y i n t h a t c a s e was o u t s i d e t h e s c o p e o f t h e w a i v e r 

p r o v i s i o n and, t h e r e f o r e , t h a t t h e w a i v e r p r o v i s i o n was 

u n e n f o r c e a b l e . However, t h e M a l l c o u r t a l s o e x a m i n e d t h e 

f a c t s o f t h a t c a s e i n l i g h t o f t h e t e s t s t a t e d i n G a y l o r d . 

R e g a r d i n g t h e f i r s t G a y l o r d f a c t o r , t h e c o u r t i n M a l l 

o b s e r v e d : 

"The c o n t r a c t u a l w a i v e r i n t h e l e a s e i s i n s e c t i o n 
10.4, w h i c h i s e n t i t l e d 'Waiver o f T r i a l by J u r y : 
T e n a n t Not To C o u n t e r c l a i m . ' S i n c e t h e s e c t i o n i s 
t i t l e d so as t o c a l l a t t e n t i o n t o t h e w a i v e r o f j u r y 
t r i a l i n t h e l e a s e , t h e w a i v e r i s n o t 
i n c o n s p i c u o u s l y b u r i e d deep i n t h e c o n t r a c t . " 

412 So. 2d a t 1199. R e g a r d i n g t h e s e c o n d G a y l o r d f a c t o r , t h e 

c o u r t i n M a l l n o t e d t h a t " t h e p a r t i e s were b o t h b u s i n e s s m e n " 

and t h a t t h e t e n a n t s e e k i n g a j u r y t r i a l owned s i x o r s e v e n 

o t h e r s t o r e s . I d . Thus, t h e c o u r t c o n c l u d e d t h a t t h e p a r t i e s 

d i d n o t have u n e q u a l b a r g a i n i n g power. M a l l a p p e a r s t o be t h e 

o n l y Alabama c a s e t h a t has a p p l i e d t h e G a y l o r d t e s t . M a l l 

seems t o s u g g e s t t h a t , were i t n o t f o r t h e c o n t r o v e r s y i n t h a t 

c a s e b e i n g o u t s i d e t h e s c o p e o f t h e j u r y - w a i v e r p r o v i s i o n , t h e 

j u r y - w a i v e r p r o v i s i o n i n t h a t c a s e w o u l d have been e n f o r c e d . 
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R e g a r d i n g t h e f i r s t G a y l o r d f a c t o r , t h e f a c t s o f t h i s 

c a s e a r e s i m i l a r t o t h e f a c t s i n M a l l . The c o u r t i n M a l l 

o b s e r v e d t h a t , b e c a u s e t h e j u r y - w a i v e r p r o v i s i o n was " t i t l e d 

so as t o c a l l a t t e n t i o n t o " t h e w a i v e r , t h e w a i v e r was " n o t 

i n c o n s p i c u o u s l y b u r i e d deep i n t h e c o n t r a c t . " I d . I n t h i s 

c a s e , t h e w a i v e r p r o v i s i o n i s l o c a t e d i n c l a u s e 33 o f a 43-

c l a u s e l e a s e a g r e e m e n t ; c l a u s e 33 i s l a b e l e d "MISCELLANEOUS." 

The w a i v e r p r o v i s i o n i s a s e p a r a t e p a r a g r a p h i n t h a t c l a u s e 

and i s t i t l e d "WAIVER OF JURY TRIAL." ( C a p i t a l i z a t i o n i n 

o r i g i n a l . ) S i m i l a r t o t h e p r o v i s i o n i n M a l l , t h e j u r y - w a i v e r 

p r o v i s i o n i n t h i s c a s e i s t i t l e d "so as t o c a l l a t t e n t i o n t o 

t h e w a i v e r . " I d . The c l e a r l y t i t l e d p r o v i s i o n i s e a s i l y 

f o u n d , and t h e t e x t o f t h e p r o v i s i o n i s i n t h e n o r m a l p r i n t 

s i z e o f t h e l e a s e a g r e e m e n t . Hence, t h e f i r s t G a y l o r d f a c t o r 

w e i g h s i n f a v o r o f e n f o r c i n g t h e j u r y - w a i v e r p r o v i s i o n . 

We n e x t c o n s i d e r t h e s e c o n d G a y l o r d f a c t o r , i . e . , we 

c o n s i d e r t h e b a r g a i n i n g power o f t h e p a r t i e s . The m a t e r i a l s 

b e f o r e us r e v e a l l i t t l e a b o u t t h e b a r g a i n i n g power o f t h e 

p a r t i e s . We n o t e , h owever, t h a t C o b l e i s a p r a c t i c i n g 

b a n k r u p t c y a t t o r n e y , w h i c h s u g g e s t s t h a t he has a c q u i r e d a t 

l e a s t some d e g r e e o f s o p h i s t i c a t i o n t h a t w o u l d a i d him i n 
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d e a l i n g w i t h a l a n d l o r d . The m a t e r i a l s b e f o r e us do n o t 

i n d i c a t e t h a t C o b l e a t t e m p t e d t o n e g o t i a t e t h e t e r m s o f t h e 

l e a s e agreement o r t h a t he had t o s i g n t h e l e a s e agreement as 

i t was o r i g i n a l l y p r e s e n t e d . U n e q u a l b a r g a i n i n g power does 

n o t e x i s t m e r e l y b e c a u s e one p a r t y i s a company and t h e o t h e r 

p a r t y i s an i n d i v i d u a l i n need o f t h e company's s e r v i c e s . 

C o l l i n s v. C o u n t r y w i d e Home L o a n s , I n c . , 680 F. Supp. 2d 1287, 

1295-96 (M.D. F l a . 2010) ( a p p l y i n g s i m i l a r f e d e r a l l a w 

r e g a r d i n g t h e c o n t r a c t u a l w a i v e r o f t h e r i g h t t o a j u r y 

t r i a l ) . We c a n n o t s a y t h a t t h e f a c t s d e m o n s t r a t e t h a t t h e 

p a r t i e s h ad u n e q u a l b a r g a i n i n g power r e g a r d i n g t h e l e a s e 

a g r e e m e n t . 

We n e x t a d d r e s s t h e t h i r d G a y l o r d f a c t o r , i . e . , w h e t h e r 

t h e w a i v e r was i n t e l l i g e n t l y and k n o w i n g l y made. We n o t e 

i n i t i a l l y t h a t t h e c o u r t i n M a l l c h a r a c t e r i z e d t h e q u e s t i o n 

w h e t h e r a w a i v e r was i n t e l l i g e n t l y and k n o w i n g l y made as a 

s e p a r a t e f a c t o r i n d e t e r m i n i n g w h e t h e r t o e n f o r c e a j u r y -

w a i v e r p r o v i s i o n . However, G a y l o r d r e l i e d on f e d e r a l l a w , 

w h i c h c h a r a c t e r i z e s t h e t e s t f o r d e t e r m i n i n g t h e 

e n f o r c e a b i l i t y o f a j u r y - w a i v e r p r o v i s i o n s l i g h t l y d i f f e r e n t l y 

f r o m t h e G a y l o r d t e s t as c h a r a c t e r i z e d by t h e c o u r t i n M a l l . 
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Under f e d e r a l l a w , a j u r y - w a i v e r p r o v i s i o n w i l l be e n f o r c e d i f 

t h e w a i v e r was made k n o w i n g l y , i n t e n t i o n a l l y , and v o l u n t a r i l y . 

See 8 Moore, Moore's F e d e r a l P r a c t i c e § 3 8 . 5 2 [ 3 ] [ a ] , and t h e 

c a s e s c i t e d t h e r e i n . Under f e d e r a l l a w , f a c t o r s s u c h as 

w h e t h e r t h e p r o v i s i o n i s b u r i e d i n a c o n t r a c t and t h e 

b a r g a i n i n g power o f t h e p a r t i e s , i . e . , t h e f i r s t two G a y l o r d 

f a c t o r s , a r e f a c t o r s t h a t w o u l d i n d i c a t e w h e t h e r t h e w a i v e r 

was i n t e l l i g e n t l y and k n o w i n g l y made, i . e . , t h e t h i r d G a y l o r d 

f a c t o r . I t a p p e a r s t h a t t h e t h i r d G a y l o r d f a c t o r may be 

c h a r a c t e r i z e d as d i r e c t i n g t h e t r i a l c o u r t t o c o n s i d e r any 

f a c t o r s , i n a d d i t i o n t o t h e f i r s t two G a y l o r d f a c t o r s , 

t o u c h i n g on w h e t h e r t h e w a i v e r was i n t e l l i g e n t l y and k n o w i n g l y 

made. 

In t h i s c a s e , t h e j u r y - w a i v e r p r o v i s i o n was c l e a r and 

s u c c i n c t , and i t was l a b e l e d "WAIVER OF JURY TRIAL." 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) C o b l e i n i t i a l e d t h e b o t t o m o f 

t h e page on w h i c h t h e j u r y - w a i v e r p r o v i s i o n i s c o n t a i n e d , and 

t h a t p r o v i s i o n i s l e s s t h a n two i n c h e s above C o b l e ' s i n i t i a l s . 

See N a t i o n a l W e s t m i n s t e r Bank, U.S.A. v. R o s s , 130 B.R. 656, 

667 (S.D.N.Y. 1991) ( e n f o r c i n g a j u r y - w a i v e r p r o v i s i o n when 

t h e w a i v e r p r o v i s i o n was s e t o f f i n i t s own p a r a g r a p h l e s s 
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t h a n two i n c h e s above t h e s i g n a t u r e l i n e ) . C o b l e s i g n e d two 

l e a s e a g r e e m e n t s c o n t a i n i n g t h e same j u r y - w a i v e r p r o v i s i o n . 

Those f a c t s , and t h e f a c t s d i s c u s s e d above r e g a r d i n g t h e f i r s t 

two G a y l o r d f a c t o r s , s u g g e s t t h a t C o b l e i n t e l l i g e n t l y and 

k n o w i n g l y w a i v e d h i s r i g h t t o a j u r y t r i a l . We c o n c l u d e t h a t 

t h e t r i a l c o u r t d i d n o t e r r i n d e t e r m i n i n g t h a t C o b l e v a l i d l y 

w a i v e d h i s r i g h t t o a j u r y t r i a l . 

C o b l e a l s o a r g u e s t h a t , even i f t h e j u r y - w a i v e r p r o v i s i o n 

i s e n f o r c e a b l e , n o t a l l o f h i s c l a i m s a r e w i t h i n t h e s c o p e o f 

t h e w a i v e r . B e c a u s e t h e r i g h t t o a j u r y t r i a l i s h i g h l y 

f a v o r e d , a j u r y - w a i v e r p r o v i s i o n w i l l be s t r i c t l y c o n s t r u e d . 

G a y l o r d , 404 So. 2d a t 588. C o b l e c o n t e n d s t h a t h i s c l a i m 

a l l e g i n g " [ h ] a r a s s m e n t by t h e L a n d l o r d i s o u t s i d e t h e s c o p e o f 

t h e c o n t r a c t and t h e r e f o r e o u t s i d e t h e s c o p e o f any j u r y 

w a i v e r c l a u s e . " C o b l e ' s b r i e f a t 16. C o b l e a p p e a r s t o be 

r e f e r r i n g t o h i s f i r s t c l a i m , w h i c h i s t i t l e d "§ 35-9A-303, 

Code o f A l a b a m a , 1975 (Abuse o f A c c e s s ) and t h e T o r t o f 

H a r a s s m e n t . " That c l a i m a l l e g e s , i n p e r t i n e n t p a r t : 

"The D e f e n d a n t s a r e i n m a t e r i a l v i o l a t i o n o f 
A labama Code S e c t i o n 3 5 - 9 A - 3 0 3 . [ 2 ] Management 

2Among o t h e r t h i n g s , § 35-9A-303, A l a . Code 1975, p r o v i d e s 
t h a t " [ a ] l a n d l o r d s h a l l n o t abuse t h e r i g h t o f a c c e s s o r use 
i t t o h a r a s s t h e t e n a n t . " § 3 5 - 9 A - 3 0 3 ( c ) . 
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i n s p e c t i o n s ( w h i c h a t f i r s t were s u p p o s e d t o be 
' a n n u a l ' ) have been h e l d on F e b r u a r y 18 , 2009; 
A u g u s t 4, 2009 and September 11, 2009. P e r t h e 
l e a s e f o r t h e s e a p a r t m e n t s , any s u c h i n s p e c t i o n 
n o t i c e was t o show a ' t i m e , ' n o t a ' d a t e ' o r a ' p a r t 
o f a day.' [ C o b l e ] c o m p l a i n e d e a c h t i m e . [ C o b l e ] 
went t o g r e a t e x p e n s e t o have someone a t t h e 
a p a r t m e n t two o u t o f t h e t h r e e o f t h e s e 
i n s p e c t i o n s . " 

The j u r y - w a i v e r p r o v i s i o n i n t h i s c a s e i s v e r y b r o a d . 

The p r o v i s i o n w a i v e s a j u r y t r i a l " o f any l a w s u i t b a s e d on 

s t a t u t e [ , ] common l a w , a n d / o r r e l a t e d t o t h i s L e a s e C o n t r a c t . " 

I n Ex p a r t e AIG B a k e r Orange B e a c h Wharf, L.L.C., 49 So. 3d 

1198, 1201 ( A l a . 2 0 1 0 ) , o u r supreme c o u r t e x p l a i n e d t h a t a 

j u r y - w a i v e r p r o v i s i o n a p p l y i n g t o c l a i m s " r e l a t e d t o " a 

c o n t r a c t has a b r o a d e r s c o p e t h a n a j u r y - w a i v e r p r o v i s i o n 

a p p l y i n g t o c l a i m s " a r i s i n g f r o m " a c o n t r a c t . Our supreme 

c o u r t s t a t e d : 

" I n Ex p a r t e C u p p s , [ 7 8 2 So. 2d 772 ( A l a . 2 0 0 0 ) , ] 
t h i s C o u r t e x a m i n e d t h e s c o p e o f a j u r y - w a i v e r 
p r o v i s i o n . We n o t e d t h a t a p r o v i s i o n a p p l y i n g o n l y 
t o c l a i m s ' a r i s i n g f r o m ' o r ' a r i s i n g u n d e r ' a 
c o n t r a c t has a n a r r o w s c o p e and ' e x c l u d e [ d ] c l a i m s 
t h a t d i d n o t r e q u i r e a r e f e r e n c e t o , o r a 
c o n s t r u c t i o n o f , t h e u n d e r l y i n g c o n t r a c t . ' 782 So. 
2d a t 776. On t h e o t h e r hand, a p r o v i s i o n a p p l y i n g 
t o c l a i m s ' " a r i s i n g o u t o f o r r e l a t i n g t o " ' a 
c o n t r a c t -- s u c h as t h e p r o v i s i o n i n t h e i n s t a n t 
c a s e -- '"has a b r o a d e r a p p l i c a t i o n " ' t h a n a 
p r o v i s i o n ' " t h a t r e f e r s o n l y t o c l a i m s ' a r i s i n g 
f r o m ' t h e a g r e e m e n t . " ' 782 So. 2d a t 776 ( q u o t i n g 
R e y n o l d s & R e y n o l d s Co. v. K i n g A u t o m o b i l e s , I n c . , 
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689 So. 2d 1, 2-3 ( A l a . 1 9 9 6 ) ) . C f . Vann v. F i r s t  
Cmty. C r e d i t C o r p . , 834 So. 2d 751, 754 ( A l a . 2002) 
( n o t i n g t h a t t h e p h r a s e 'any c o n t r o v e r s y o r c l a i m 
a r i s i n g o u t o f o r r e l a t i n g t o ' c o v e r s a b r o a d r a n g e 
o f d i s p u t e s ) ; B e a v e r C o n s t r . Co. v. L a k e h o u s e ,  
L.L.C., 742 So. 2d 159, 165 ( A l a . 1999) ( n o t i n g t h a t 
' " r e l a t i n g - t o " l a n g u a g e has been h e l d t o c o n s t i t u t e 
a r e l a t i v e l y b r o a d a r b i t r a t i o n p r o v i s i o n ' ) . " 

Ex p a r t e AIG B a k e r , 49 So. 3d a t 1201. 

C o b l e ' s f i r s t c l a i m i s b a s e d on a l l e g a t i o n s t h a t t h e 

d e f e n d a n t s e n t e r e d h i s a p a r t m e n t more t i m e s t h a n a l l o w e d by 

t h e l e a s e a g r e e m e n t s and i n v i o l a t i o n o f t h e A c t . We c o n c l u d e 

t h a t t h e j u r y - w a i v e r p r o v i s i o n , w h i c h b r o a d l y w a i v e d t h e r i g h t 

t o a j u r y t r i a l i n any l a w s u i t b a s e d on a s t a t u t e o r r e l a t e d 

t o t h e l e a s e a g r e e m e n t s , i s s u f f i c i e n t l y b r o a d enough t o a p p l y 

t o C o b l e ' s f i r s t c l a i m . 

The t r i a l c o u r t d i d n o t e r r i n s t r i k i n g C o b l e ' s demand 

f o r a j u r y t r i a l . C o b l e w a i v e d h i s r i g h t t o a j u r y t r i a l , and 

t h e j u r y - w a i v e r p r o v i s i o n i s due t o be e n f o r c e d . T h e r e f o r e , 

we deny C o b l e ' s p e t i t i o n f o r a w r i t o f mandamus. 

PETITION DENIED. 

A l l t h e j u d g e s c o n c u r . 
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