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Henry Craig Jenkins 

v. 

Annette Moss and Antonio Moss 

Appeal from Montgomery C i r c u i t Court 
(CV-07-1506) 

MOORE, Judge. 

Henry C r a i g J e n k i n s appeals from an o r d e r e n t e r e d by the 

Montgomery C i r c u i t C ourt ("the t r i a l c o u r t " ) d e n y ing h i s 

motion t o s e t a s i d e a d e f a u l t judgment t h a t was e n t e r e d 

a g a i n s t him and i n f a v o r of Anne t t e Moss and A n t o n i o Moss. 
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On September 21, 2007, the Mosses f i l e d a c o m p l a i n t i n 

the t r i a l c o u r t a s s e r t i n g v a r i o u s c l a i m s a g a i n s t A P l u s 

Mortgage C o r p o r a t i o n ; H. C r a i g J e n k i n s ; Hiram C r i t t e n d e n ; 

Countrywide Home Loans, I n c . ; George Edwards; S e c u r i t y Land 

T i t l e , I n c . ; and W i l l i a m H. G r a n t . A l l the defendants 

s u b s e q u e n t l y f i l e d answers t o the c o m p l a i n t . On May 29, 2009, 

the Mosses and Countrywide, Edwards, S e c u r i t y Land T i t l e , and 

G rant f i l e d a j o i n t motion and s t i p u l a t i o n of d i s m i s s a l 

s t a t i n g t h a t those p a r t i e s had e n t e r e d i n t o a p r o t a n t o 

s e t t l e m e n t of a l l the c l a i m s a s s e r t e d a g a i n s t Countrywide, 

Edwards, S e c u r i t y Land T i t l e , and G r a n t and r e q u e s t i n g t h a t 

the t r i a l c o u r t d i s m i s s the c l a i m s a g a i n s t those d e f e n d a n t s ; 

the t r i a l c o u r t g r a n t e d t h a t motion on June 2, 2009. 

On October 1, 2009, the a t t o r n e y of r e c o r d f o r the 

r e m a i n i n g d e f e n d a n t s , i . e . , A P l u s Mortgage, J e n k i n s , and 

C r i t t e n d e n , f i l e d motions t o withdraw from h i s r e p r e s e n t a t i o n 

of those d e f e n d a n t s ; the t r i a l c o u r t e n t e r e d o r d e r s on October 

2, 2009, g r a n t i n g those motions. A c c o r d i n g t o the "Alabama 

S J I S [ S t a t e J u d i c i a l I n f o r m a t i o n System] Case D e t a i l " sheet 

c o n t a i n e d i n the r e c o r d on a p p e a l , the t r i a l c o u r t e n t e r e d an 

o r d e r on December 28, 2009, s e t t i n g the case a g a i n s t the 
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re m a i n i n g defendants f o r a j u r y t r i a l on June 14, 2010; the 

r e c o r d on a p p e a l does not, however, c o n t a i n a copy of t h a t 

o r d e r , and the S t a t e J u d i c i a l I n f o r m a t i o n System c a s e - d e t a i l 

sheet does not i n d i c a t e upon whom t h a t o r d e r was s e r v e d . 

On June 15, 2010, the t r i a l c o u r t e n t e r e d the f o l l o w i n g 

d e f a u l t judgment: 

" T h i s m a t t e r came b e f o r e the c o u r t p u r s u a n t t o 
an Order i s s u e d on December 28, 2009 s c h e d u l i n g i t 
f o r a j u r y t r i a l t o commence at 10:30 a.m. on June 
14, 2010. The [ M o s s e s ] and t h e i r c o u n s e l were 
p r e s e n t and ready t o p r o c e e d w i t h t r i a l . The c o u r t 
d e l a y e d the commencement of the a c t i o n u n t i l 11:05 
a.m. i n an e f f o r t t o determine i f [ A P l u s Mortgage, 
J e n k i n s , or C r i t t e n d e n , ] the defendants which are 
s t i l l p a r t i e s t o t h i s l a w s u i t would appear. However, 
none of the [ r e m a i n i n g ] defendants appeared nor d i d 
any r e p r e s e n t a t i v e of any [ r e m a i n i n g ] defendant. 
A c c o r d i n g l y a j o i n t and s e v e r a l d e f a u l t judgment was 
e n t e r e d i n f a v o r of the [ M o s s e s ] a g a i n s t the 
[ r e m a i n i n g ] d e f e n d a n t s , A P l u s Mortgage C o r p o r a t i o n , 
H. C r a i g J e n k i n s and Hiram C r i t t e n d e n . 

"The [ M o s s e s ] s u b m i t t e d an a f f i d a v i t f o r the 
p u r p o s [ e ] of e s t a b l i s h i n g damages. Based on a r e v i e w 
of the same, the c o u r t h o l d s [ A P l u s Mortgage's, 
J e n k i n s ' s , and C r i t t e n d e n ' s ] conduct was m a l i c i o u s , 
w r o n g f u l , i n t e n t i o n a l , g r o s s , wanton and n e g l i g e n t . 
Thus t h i s Honorable Court hereby e n t e r s a j o i n t and 
s e v e r a l judgment i n f a v o r [ o f ] the [ M o s s e s ] and 
a g a i n s t a l l [ r e m a i n i n g ] defendants [ A P l u s Mortgage, 
J e n k i n s , and C r i t t e n d e n ] i n the amount of 
$100,000.00." 
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The copy of the d e f a u l t judgment i n the r e c o r d on a p p e a l 

i n d i c a t e s t h a t a copy of the judgment was s e r v e d on the 

a t t o r n e y f o r the Mosses and " a l l p r o se p a r t i e s . " 

On J u l y 2, 2010, "Henry C r a i g J e n k i n s dba A P l u s Mortgage 

C o r p . " f i l e d a motion t o s e t a s i d e the d e f a u l t judgment t h a t 

had been e n t e r e d a g a i n s t J e n k i n s . That motion a s s e r t e d , i n 

p e r t i n e n t p a r t : 

" 1 . Defendant's C o u n s e l was a l l o w e d t o withdraw 
on October 1, 2009. 

" 2 . Defendant J e n k i n s was u n r e p r e s e n t e d and d i d 
a t t e n d a h e a r i n g d u r i n g December 2009. 

" 3 . At t h a t h e a r i n g , t h e r e was much d i s c u s s i o n 
about t h i s case h a v i n g no m e r i t a g a i n s t me. 

"4. I r e c e i v e d no n o t i c e of a t r i a l s e t t i n g . 

"5. On June 15, 2010 a judgment was r e n d e r e d 
a g a i n s t me by d e f a u l t f o r f a i l u r e t o appear. 

"6. The d e f a u l t i s a p r o d u c t of e x c u s a b l e 
n e g l e c t as I d i d not p r o v i d e t o the C l e r k of t h i s 
c o u r t my home add r e s s . 

"7. T h i s m i stake c o u l d happen t o a r e a s o n a b l e 
p e r s o n as d i d t o me f o r I am not an a t t o r n e y and was 
not aware t h a t I would not r e c e i v e n o t i c e s of any 
f u t u r e c o u r t h e a r i n g s . 

"8. I have m e r i t o r i o u s defenses t o the c l a i m s 
a g a i n s t me and i f t h i s motion i s g r a n t e d , I have a 
r e a s o n a b l e chance of p r e v a i l i n g on s a i d m e r i t s a t 
t r i a l . 
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"9. No p a r t y w i l l be p r e j u d i c e d by a l l o w i n g t h i s 
m a t t e r t o pr o c e e d and go t o t r i a l . " 

J e n k i n s ' s a f f i d a v i t was a t t a c h e d t o the motion t o s e t a s i d e 

the d e f a u l t judgment; i n t h a t a f f i d a v i t J e n k i n s s t a t e d : 

"1. My name i s Henry C r a i g J e n k i n s , S r . and I 
am over the age of m a j o r i t y . 

"2. I r e s i d e [ o n ] West Farmington Trace i n P i k e 
Road, Alabama. 

"3. I am a Defendant i n Case Moss v. A P l u s 
Mortgage e t a l . CV-2007-1506 Montgomery 
County, Alabama. 

"4. I was u n r e p r e s e n t e d but d i d a t t e n d a 
h e a r i n g d u r i n g December 2009. 

"5. A t t h a t h e a r i n g , t h e r e was much d i s c u s s i o n 
about t h i s case h a v i n g no m e r i t a g a i n s t me. 
There was f u r t h e r d i s c u s s i o n of the case 
b e i n g d i s m i s s e d as a waste of the C o u r t ' s 
time a l t h o u g h the case was not d i s m i s s e d . 

"6. There was no t r i a l s e t t i n g t h a t I was 
aware. 

"7. I r e c e i v e d no n o t i c e of a t r i a l s e t t i n g . 

"8. On June 15, 2 010 a judgment was re n d e r e d 
a g a i n s t me by d e f a u l t f o r f a i l u r e t o 
appear. 

"9. The d e f a u l t i s a p r o d u c t of e x c u s a b l e 
n e g l e c t as I d i d not p r o v i d e t o the C l e r k 
of t h i s c o u r t my home add r e s s . 

"10. T h i s m i s t a k e c o u l d happen t o a r e a s o n a b l e 
p e r s o n as d i d t o me f o r I am not an 
a t t o r n e y and was not aware t h a t I would not 
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r e c e i v e n o t i c e s of any f u t u r e c o u r t 
h e a r i n g s . 

"11. I have m e r i t o r i o u s defenses t o the c l a i m s 
a g a i n s t me and i f t h i s motion i s g r a n t e d , 
I have a r e a s o n a b l e chance of p r e v a i l i n g on 
s a i d m e r i t s a t t r i a l . " 

On J u l y 8, 2010, the t r i a l c o u r t e n t e r e d an o r d e r denying the 

motion t o s e t a s i d e the d e f a u l t judgment; t h a t o r d e r s t a t e d : 

"A d e f a u l t judgment was e n t e r e d on June [ 1 5 ] , 
2010 when [ t h e r e m a i n i n g ] Defendants f a i l e d t o 
appear f o r t r i a l . Defendant J e n k i n s moves t o s e t 
a s i d e t h a t judgment a s s e r t i n g t h a t he d i d not 
r e c e i v e n o t i c e of the t r i a l date because he f a i l e d 
t o p r o v i d e an address t o the C o u r t . T h i s m a t t e r was 
s e t f o r j u r y t r i a l on October 19, 2009. The C o u r t 
c a l l e d the case f o r t r i a l and a l l p a r t i e s and t h e i r 
a t t o r n e y s were p r e s e n t . The C o u r t spoke w i t h [ t h e 
Mosses'] c o u n s e l , [ t h e r e m a i n i n g ] d e f e n d a n t s , and 
[ t h e r e m a i n i n g ] d e f e n d a n t s ' c o u n s e l and urged the 
[ M o s s e s ] t o determine whether they c o u l d c o l l e c t a 
v e r d i c t b e f o r e the Court s t r u c k a j u r y and spent 
s e v e r a l days i n t r i a l . The Court never o f f e r e d an 
o p i n i o n on the m e r i t s of the case. 

"... [ T ] h e Court a l l o w e d [ t h e r e m a i n i n g 
d e f e n d a n t s ' ] c o u n s e l t o withdraw and i n f o r m e d the 
p a r t i e s t h a t the case would be r e - s e t . B e f o r e the 
p a r t i e s l e f t [ t h e October h e a r i n g ] , the C l e r k 
i n f o r m e d them t h a t i f the case needed t o be r e - s e t , 
i t would l i k e l y not be u n t i l June 2010. On December 
29, 2009 the Court i s s u e d an Amended T r i a l 
S c h e d u l i n g Order r e - s e t t i n g the case f o r t r i a l on 
June 14, 2010. The C i r c u i t C l e r k ' s o f f i c e m a i l e d the 
o r d e r s t o the addresses i t had on f i l e i n compliance 
w i t h the Alabama Ru l e s of C i v i l P rocedure. 

"The case was c a l l e d f o r t r i a l on June 14, 2010. 
Defendant J e n k i n s contends t h a t h i s f a i l u r e t o 
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p r o v i d e a c u r r e n t address i s e x c u s a b l e n e g l e c t . 
E x c u s a b l e n e g l e c t does not i n c l u d e p r e t e n d i n g the 
case does not e x i s t . When [ t h e r e m a i n i n g ] 
D e f e n d a n t s ' c o u n s e l was a l l o w e d t o withdraw and [ t h e 
r e m a i n i n g ] defendants chose t o pr o c e e d pro se, they 
had a duty t o p r o v i d e the C i r c u i t C l e r k ' s O f f i c e 
w i t h v a l i d c o n t a c t i n f o r m a t i o n and t o f a m i l i a r i z e 
themselves w i t h the Alabama Rul e s of C i v i l 
P r ocedure. D u r i n g the f i v e and a h a l f month p e r i o d 
from December 29, 2009 t o June 14, 2010, [ J e n k i n s ] 
c o u l d have c o n t a c t e d the C o u r t , the C l e r k ' s O f f i c e , 
o r even opposing c o u n s e l t o i n q u i r e about the 
pending case a g a i n s t him. 

" [ J e n k i n s ' s ] MOTION TO SET ASIDE JUDGMENT i s 
hereby DENIED." 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) J e n k i n s a p pealed t o the Alabama 

Supreme C o u r t ; t h a t c o u r t t r a n s f e r r e d the appeal t o t h i s 

c o u r t , p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

On a p p e a l , J e n k i n s a s s e r t s t h a t the t r i a l c o u r t exceeded 

i t s d i s c r e t i o n by denying h i s motion t o s e t a s i d e the d e f a u l t 

judgment e n t e r e d a g a i n s t him. T h i s c o u r t d i s c u s s e d a t r i a l 

c o u r t ' s d e n i a l of a motion t o s e t a s i d e a d e f a u l t judgment i n 

F u l l e r v. F u l l e r , 991 So. 2d 285, 288 ( A l a . C i v . App. 2008): 

" ' I n K i r t l a n d v. F o r t Morgan Auth.  
Sewer. Serv., I n c . , 524 So. 2d 600 ( A l a . 
1988), t h i s C ourt h e l d t h a t a t r i a l c o u r t 
has b r o a d d i s c r e t i o n i n d e t e r m i n i n g whether 
t o g r a n t o r deny a defendant's motion t o 
s e t a s i d e a d e f a u l t judgment, but t h a t t h a t 
d i s c r e t i o n i s not b o u n d l e s s . The t r i a l 
c o u r t must b a l a n c e two competing p o l i c y 
i n t e r e s t s a s s o c i a t e d w i t h d e f a u l t judgments 
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-- j u d i c i a l economy and the defendant's 
r i g h t t o defend on the m e r i t s . K i r t l a n d , 
524 So. 2d a t 604. These i n t e r e s t s must be 
b a l a n c e d under the two-step p r o c e s s s e t out 
i n K i r t l a n d . 

"'Under K i r t l a n d , the t r i a l c o u r t must 
f i r s t presume t h a t cases s h o u l d be d e c i d e d 
on the m e r i t s whenever i t i s p r a c t i c a b l e t o 
do so Second, the t r i a l c o u r t must 
a p p l y a t h r e e - f a c t o r a n a l y s i s i n 
d e t e r m i n i n g whether t o s e t a s i d e a d e f a u l t 
judgment: i t must c o n s i d e r "1) whether the 
defendant has a m e r i t o r i o u s defense; 2) 
whether the p l a i n t i f f w i l l be u n f a i r l y 
p r e j u d i c e d i f the d e f a u l t judgment i s s e t 
a s i d e ; and 3) whether the d e f a u l t judgment 
was a r e s u l t of the defendant's own 
c u l p a b l e conduct." K i r t l a n d , 524 So. 2d a t 
605.' 

"[Sampson v. C a n s l e r , 726 So. 2d 632,] 633 [ ( A l a . 
1 9 9 8 ) ] . An a n a l y s i s under the K i r t l a n d f a c t o r s i s 
one r e q u i r i n g a b a l a n c i n g approach t h a t weighs the 
f a c t o r s a g a i n s t one a n o t h e r . Sumlin v. Sumlin, 931 
So. 2d 40, 45 ( A l a . C i v . App. 2005). A l s o , a l l t h r e e 
f a c t o r s must be c o n s i d e r e d , but t h e r e i s no 
requirement t h a t a l l t h r e e f a c t o r s be r e s o l v e d i n 
f a v o r of the movant i n o r d e r t o s e t a s i d e a d e f a u l t 
judgment. I d . " 

On a p p e a l , J e n k i n s d i s c u s s e s each of the f a c t o r s s e t out 

i n K i r t l a n d v. F o r t Morgan A u t h o r i t y Sewer S e r v i c e , I n c . , 524 

So. 2d 600 ( A l a . 1988), a p p l i e s them t o the p r e s e n t case, and 

argues t h a t the t r i a l c o u r t e r r e d i n f a i l i n g t o s e t a s i d e the 

d e f a u l t judgment e n t e r e d a g a i n s t him. J e n k i n s a l s o a s s e r t s 

t h a t the t r i a l c o u r t f a i l e d t o address each of the K i r t l a n d 

8 



2091070 

f a c t o r s i n i t s o r d e r , and he c i t e s a number of cases t h a t 

r e s u l t e d i n the r e v e r s a l of a d e n i a l of a motion t o s e t a s i d e 

a d e f a u l t judgment when each of the K i r t l a n d f a c t o r s were not 

a d d r e s s e d by the t r i a l c o u r t . See, e.g., R.J.G. v. S.S.W., 42 

So. 3d 747, 754 ( A l a . C i v . App. 2009); R i c h a r d s o n v. I n t e g r i t y  

B i b l e Church, I n c . , 897 So. 2d 345, 349 ( A l a . C i v . App. 2004); 

Jones v. Jones, 717 So. 2d 434, 435 ( A l a . C i v . App. 1998); and 

CHO R e a l E s t a t e H o l d i n g , I n c . v. Wyatt, 680 So. 2d 372, 372 

( A l a . C i v . App. 1996). 

The t r i a l c o u r t ' s o r d e r i n the p r e s e n t case i n d i c a t e s 

t h a t the c o u r t based i t s d e c i s i o n t o deny J e n k i n s ' s motion t o 

s e t a s i d e the d e f a u l t judgment on J e n k i n s ' s f a i l u r e t o p r o v i d e 

the c i r c u i t c l e r k w i t h a c u r r e n t address or t o o t h e r w i s e 

a p p r i s e h i m s e l f of the s t a t u s of the case. Thus, the t r i a l 

c o u r t s eemingly c o n s i d e r e d the t h i r d K i r t l a n d f a c t o r r e g a r d i n g 

J e n k i n s ' s c u l p a b l e conduct. The o r d e r does not r e f l e c t t h a t 

the t r i a l c o u r t presumed t h a t the case s h o u l d be d e c i d e d on 

the m e r i t s , t h a t the t r i a l c o u r t c o n s i d e r e d the two r e m a i n i n g 

K i r t l a n d f a c t o r s r e g a r d i n g whether J e n k i n s has a m e r i t o r i o u s 

defense or whether the Mosses would be p r e j u d i c e d i f the 

d e f a u l t judgment i s s e t a s i d e , or t h a t the t r i a l c o u r t 
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det e r m i n e d t h a t the presumption a g a i n s t a d e f a u l t judgment had 

been overcome. In R i c h a r d s o n , t h i s c o u r t s t a t e d : 

" I n t h i s case, t h e r e i s n o t h i n g t o i n d i c a t e t h a t 
the t r i a l c o u r t c o n s i d e r e d the t h r e e f a c t o r s 
s p e c i f i e d i n K i r t l a n d . We t h e r e f o r e r e v e r s e the 
t r i a l c o u r t ' s d e n i a l of R i c h a r d s o n ' s motion t o s e t 
a s i d e the d e f a u l t judgment e n t e r e d a g a i n s t him and 
remand the cause ' f o r the t r i a l c o u r t t o c o n s i d e r 
the K i r t l a n d f a c t o r s i n d e t e r m i n i n g whether t o s e t 
a s i d e the d e f a u l t judgment.' BankAmerica Hous.  
S e r v s . r v. Matthews] , 718 So. 2d [86,] 88 [ ( A l a . 
C i v . App. 1998 ) ] . As i n White[ v. Westmoreland, 680 
So. 2d 348 ( A l a . C i v . App. 1996 ) ] , however, our 
mandate i n t h i s case ' i s not t o be c o n s t r u e d t o mean 
t h a t the t r i a l c o u r t must s e t a s i d e the d e f a u l t 
judgment, [but] o n l y t h a t the t r i a l c o u r t must a p p l y 
the K i r t l a n d f a c t o r s i n d e c i d i n g whether t o s e t 
a s i d e the d e f a u l t judgment.' 680 So. 2d a t 349." 

897 So. 2d a t 349. As i n R i c h a r d s o n , we conclude t h a t the 

t r i a l c o u r t ' s judgment i s due t o be r e v e r s e d and the cause 

remanded w i t h i n s t r u c t i o n s t h a t the t r i a l c o u r t a p p l y the 

K i r t l a n d a n a l y s i s i n f u l l i n d e t e r m i n i n g whether t o s e t a s i d e 

the d e f a u l t judgment e n t e r e d a g a i n s t J e n k i n s . Because we are 

r e v e r s i n g based on t h i s i s s u e , we p r e t e r m i t d i s c u s s i o n of the 

re m a i n i n g i s s u e s r a i s e d by J e n k i n s on a p p e a l . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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