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v. 

Sem Ray, Inc., and Ronder Stringer 
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(CV-08-218) 

BRYAN, Judge. 

T i n a N e a l , the p l a i n t i f f below, appeals from a p a r t i a l 

summary judgment i n f a v o r of Sem Ray, I n c . ("Sem Ray"), and 

Ronder S t r i n g e r , two of the defendants below, w i t h r e s p e c t t o 

Nea l ' s c l a i m of n e g l i g e n c e i n the o p e r a t i o n of a dump t r u c k . 
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We a f f i r m . 

The f o l l o w i n g f a c t s are u n d i s p u t e d . S t r i n g e r and Ne a l are 

c o u s i n s . S t r i n g e r i s employed by Sem Ray as a dump-truck 

d r i v e r . On J u l y 21, 2008, S t r i n g e r t e l e p h o n e d N e a l ' s mother 

and asked her t o r i d e w i t h S t r i n g e r on a t r i p t o d e l i v e r a 

l o a d of g r a v e l t o a j o b s i t e i n Atmore; however, N e a l ' s mother 

c o u l d not r i d e w i t h S t r i n g e r due t o a p r i o r engagement. 

Co n s e q u e n t l y , S t r i n g e r asked N e a l t o r i d e w i t h her and keep 

her company. I n i t i a l l y , N e a l d i d not want t o go; however, 

N e a l ' s mother asked N e a l t o r i d e w i t h S t r i n g e r because N e a l ' s 

mother c o u l d not go, and N e a l agreed t o go. The next day, 

S t r i n g e r p i c k e d up Ne a l i n Troy a t 3:30 a.m., and they headed 

t o Atmore. En r o u t e t o Atmore, the dump t r u c k t u r n e d over, and 

Nea l was i n j u r e d . 

On December 19, 2008, N e a l sued S t r i n g e r , Sem Ray, and 

F i r s t C o n t i n e n t a l L e a s i n g , 1 s t a t i n g c l a i m s of n e g l i g e n c e and 

wantonness i n the o p e r a t i o n of the dump t r u c k a g a i n s t a l l the 

d e f e n d a n t s ; c l a i m s of n e g l i g e n c e and wantonness i n the h i r i n g , 

t r a i n i n g , and s u p e r v i s i o n of S t r i n g e r a g a i n s t Sem Ray and 

1The r e c o r d on appeal does not i n d i c a t e the n a t u r e of 
F i r s t C o n t i n e n t a l L e a s i n g ' s r e l a t i o n s h i p w i t h S t r i n g e r , Sem 
Ray, the dump t r u c k , or the a c c i d e n t . 
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F i r s t C o n t i n e n t a l L e a s i n g ; c l a i m s of n e g l i g e n c e and wantonness 

i n the ent r u s t m e n t of the dump t r u c k t o S t r i n g e r a g a i n s t Sem 

Ray and F i r s t C o n t i n e n t a l L e a s i n g ; and c l a i m s of n e g l i g e n c e 

and wantonness j o i n t l y and s e v e r a l l y a g a i n s t S t r i n g e r , Sem 

Ray, F i r s t C o n t i n e n t a l L e a s i n g , and f i c t i t i o u s l y named 

p a r t i e s . 

Answering, S t r i n g e r , Sem Ray, and F i r s t C o n t i n e n t a l 

L e a s i n g d e n i e d l i a b i l i t y and, as an a f f i r m a t i v e defense, 

a s s e r t e d t h a t t h e y were not l i a b l e w i t h r e s p e c t t o Nea l ' s 

n e g l i g e n c e c l a i m s because, they s a i d , N e a l was a guest i n the 

dump t r u c k w i t h i n the meaning of the Alabama Guest S t a t u t e , § 

32-1-2, A l a . Code 1975, when she was i n j u r e d . 2 S u b s e q u e n t l y , 

S t r i n g e r , Sem Ray, and F i r s t C o n t i n e n t a l L e a s i n g moved f o r a 

summary judgment, which N e a l opposed. 

F o l l o w i n g a h e a r i n g , the t r i a l c o u r t e n t e r e d an o r d e r 

2 S e c t i o n 32-1-2 p r o v i d e s : 

"The owner, o p e r a t o r or pers o n r e s p o n s i b l e f o r 
the o p e r a t i o n of a motor v e h i c l e s h a l l not be l i a b l e 
f o r l o s s or damage a r i s i n g from i n j u r i e s t o or death 
of a guest w h i l e b e i n g t r a n s p o r t e d w i t h o u t payment 
t h e r e f o r i n or upon s a i d motor v e h i c l e , r e s u l t i n g 
from the o p e r a t i o n t h e r e o f , u n l e s s such i n j u r i e s or 
death are caused by the w i l l f u l or wanton misconduct 
of such o p e r a t o r , owner or person r e s p o n s i b l e f o r 
the o p e r a t i o n of s a i d motor v e h i c l e . " 
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denying the summary-judgment motion w i t h r e s p e c t t o the c l a i m 

of wantonness i n the o p e r a t i o n of the dump t r u c k a g a i n s t 

S t r i n g e r and g r a n t i n g the summary-judgment motion w i t h r e s p e c t 

t o a l l N e a l ' s o t h e r c l a i m s . The t r i a l c o u r t d i d not c e r t i f y 

the p a r t i a l summary judgment as a f i n a l judgment p u r s u a n t t o 

Rule 5 4 ( b ) , A l a . R. C i v . P., and i t s u b s e q u e n t l y conducted a 

j u r y t r i a l w i t h r e s p e c t t o Nea l ' s c l a i m of wantonness i n the 

o p e r a t i o n of the dump t r u c k a g a i n s t S t r i n g e r . The j u r y 

r e t u r n e d a v e r d i c t i n f a v o r of S t r i n g e r w i t h r e s p e c t t o t h a t 

c l a i m , and the t r i a l c o u r t e n t e r e d a judgment on t h a t j u r y 

v e r d i c t . T h e r e a f t e r , N e a l t i m e l y a p pealed t o the supreme 

c o u r t , which t r a n s f e r r e d the appeal t o t h i s c o u r t p u r s u a n t t o 

§ 12-2-7(6), A l a . Code 1975. 

In her b r i e f t o t h i s c o u r t , N e a l argues and c i t e s 

a u t h o r i t y o n l y w i t h r e s p e c t t o her c l a i m of n e g l i g e n c e i n the 

o p e r a t i o n of the dump t r u c k a g a i n s t S t r i n g e r and Sem Ray. In 

Tucker v. C u l l m a n - J e f f e r s o n C o u n t i e s Gas D i s t r i c t , 864 So. 2d 

317, 319 ( A l a . 2003), the supreme c o u r t s t a t e d : 

" I n h i s b r i e f t o t h i s C ourt Tucker argues and 
c i t e s a u t h o r i t y o n l y w i t h r e s p e c t t o the summary 
judgment on h i s b r e a c h - o f - c o n t r a c t c l a i m ; he never 
e x p r e s s e s disagreement w i t h the d i s m i s s a l of h i s 
f r a u d c l a i m or the summary judgment as t o h i s c l a i m 
a l l e g i n g ' o t h e r w r o n g f u l c o n d u c t . ' A p p a r e n t l y , he 
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has e l e c t e d not t o pursue those c l a i m s . 'When an 
a p p e l l a n t f a i l s t o p r o p e r l y argue an i s s u e , t h a t 
i s s u e i s waived and w i l l not be c o n s i d e r e d . B o s h e l l  
v. K e i t h , 418 So. 2d 89 ( A l a . 1982).' Asam v.  
Devereaux, 686 So. 2d 1222, 1224 ( A l a . C i v . App. 
1996). 'An appeals c o u r t w i l l c o n s i d e r o n l y those 
i s s u e s p r o p e r l y d e l i n e a t e d as such, and no mat t e r 
w i l l be c o n s i d e r e d on ap p e a l u n l e s s p r e s e n t e d and  
argued i n b r i e f . Ex p a r t e R i l e y , 464 So. 2d 92 ( A l a . 
1985).' B r a x t o n v. Stewa r t , 539 So. 2d 284, 286 
( A l a . C i v . App. 1988). A c c o r d i n g l y , we t r e a t the 
f r a u d c l a i m and the c l a i m a l l e g i n g 'other w r o n g f u l 
conduct' as h a v i n g been abandoned by Tucker, and we 
a f f i r m the judgments as t o those c l a i m s . Thus, we 
address o n l y the p r o p r i e t y of the summary judgment 
on the b r e a c h - o f - c o n t r a c t c l a i m . " 

864 So. 2d at 319. 

A c c o r d i n g l y , i n the case now b e f o r e us, due t o Ne a l ' s 

f a i l u r e t o p r e s e n t argument and t o c i t e a u t h o r i t y r e g a r d i n g 

any of her c l a i m s o t h e r than her c l a i m of n e g l i g e n c e i n the 

o p e r a t i o n of the dump t r u c k a g a i n s t S t r i n g e r and Sem Ray, we 

t r e a t a l l of her c l a i m s o t h e r than her c l a i m of n e g l i g e n c e i n 

the o p e r a t i o n of the dump t r u c k a g a i n s t S t r i n g e r and Sem Ray 

as h a v i n g been abandoned by N e a l , and we a f f i r m the judgments 

w i t h r e s p e c t t o a l l of those c l a i m s . Thus, we w i l l c o n s i d e r 

o n l y the p r o p r i e t y of the p a r t i a l summary judgment w i t h 

r e s p e c t t o Ne a l ' s c l a i m of n e g l i g e n c e i n the o p e r a t i o n of the 

dump t r u c k a g a i n s t S t r i n g e r and Sem Ray. See Tucker. 

Our r e v i e w of the p a r t i a l summary judgment w i t h r e s p e c t 
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t o N e a l ' s c l a i m of n e g l i g e n c e i n the o p e r a t i o n of the dump 

t r u c k a g a i n s t S t r i n g e r and Sem Ray i s governed by the 

f o l l o w i n g p r i n c i p l e s : 

" T h i s C o u r t ' s r e v i e w of a summary judgment i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. Auto. I n s . Co., 
886 So. 2d 72, 74 ( A l a . 2003). We a p p l y the same 
s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the movant 
has made a prima f a c i e showing t h a t no genuine i s s u e 
of m a t e r i a l f a c t e x i s t s and t h a t the movant i s 
e n t i t l e d t o a judgment as a matter of law. Rule 
5 6 ( c ) , A l a . R. C i v . P.; B l u e Cross & B l u e S h i e l d of  
Alabama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2004). In making such a d e t e r m i n a t i o n , we must 
r e v i e w the evi d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1986) . Once the movant makes a prima f a c i e 
showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 
f a c t , the burden then s h i f t s t o the nonmovant t o 
produce ' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass v.  
Sou t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989); A l a . Code 1975, § 12-21-12. 
' [ S ] u b s t a n t i a l e v i d e n c e i s ev i d e n c e of such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' West v.  
Founders L i f e A s s u r . Co. of F l a . , 547 So. 2d 870, 
871 ( A l a . 1989) 

Dow v. Alabama Democratic P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2004). 

C i t i n g Cash v. C a l d w e l l , 603 So. 2d 1001 ( A l a . 1992), 

N e a l argues t h a t the evi d e n c e e s t a b l i s h e d a genuine i s s u e of 

m a t e r i a l f a c t r e g a r d i n g whether she was a guest i n the dump 
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t r u c k o p e r a t e d by S t r i n g e r w i t h i n the meaning of the Alabama 

Guest S t a t u t e because, she sa y s , the evi d e n c e e s t a b l i s h e d t h a t 

she accompanied S t r i n g e r at the i n s t a n c e of S t r i n g e r f o r a 

purpose t h a t b e n e f i t e d S t r i n g e r on a t r i p t h a t was s o l e l y f o r 

the b e n e f i t of S t r i n g e r and Sem Ray. In Cash v. C a l d w e l l , the 

supreme c o u r t summarized the f a c t s and the p r o c e d u r a l h i s t o r y 

p e r t i n e n t t o the Cashes' n e g l i g e n c e c l a i m a g a i n s t C a l d w e l l : 

"In A p r i l 1988, E v e l y n and R i c h a r d Cash l e f t 
t h e i r home i n C a l i f o r n i a f o r a t r i p of s e v e r a l weeks 
a c r o s s the c o u n t r y i n t h e i r m o b i l e home. They 
p l a n n e d t o stop i n Birmingham t o see R i c h a r d ' s 
s i s t e r , Mary Cash C a l d w e l l , and h i s mother, Mrs. 
Sweatt, who was i l l . W h ile the Cashes were i n Texas, 
R i c h a r d t e l e p h o n e d Mary, and she asked them t o come 
to Birmingham because t h e i r mother's c o n d i t i o n was 
d e t e r i o r a t i n g and she needed h e l p . 

"On A p r i l 18, 1988, E v e l y n drove w i t h Mary t o 
take Mrs. Sweatt t o see her p h y s i c i a n i n Birmingham. 
The d o c t o r a d m i t t e d Mrs. Sweatt t o the h o s p i t a l 
i m m e d i a t e l y . Mary and E v e l y n r e t u r n e d home t o 
r e t r i e v e Mrs. Sweatt's p e r s o n a l b e l o n g i n g s . That 
e v e n i n g Mary, E v e l y n , and R i c h a r d r e t u r n e d t o the 
h o s p i t a l t o see Mrs. Sweatt. 

"The t h r e e l e f t the h o s p i t a l i n Mary's 
au t o m o b i l e , j u s t as i t was b e g i n n i n g t o r a i n . Mary 
was d r i v i n g , R i c h a r d was i n the r i g h t f r o n t s e a t , 
and E v e l y n was i n the r i g h t back s e a t . A l l t h r e e 
were w e a r i n g s e a t b e l t s . I t began r a i n i n g v e r y hard, 
and soon t h e r e was t h r e e t o f o u r i n c h e s of water on 
the road. As Mary began t o make a sharp l e f t t u r n , 
the c a r went i n t o a c o u n t e r c l o c k w i s e s p i n and h i t a 
tel e p h o n e p o l e . E v e l y n was s e r i o u s l y i n j u r e d when 
her s i d e of the c a r was cr u s h e d as i t h i t the 
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t e l e p h o n e p o l e . On A p r i l 16, 1990, E v e l y n and 
R i c h a r d sued Mary; E v e l y n sought damages based on 
her p e r s o n a l i n j u r i e s a r i s i n g out of the a c c i d e n t , 
and R i c h a r d sought damages based on an a l l e g e d l o s s 
of c o n s o r t i u m . 

"On December 16, 1991, Mary moved f o r a summary 
judgment, c l a i m i n g t h a t E v e l y n was a guest i n the 
ca r and was t h e r e f o r e b a r r e d from s u i n g her, as the 
automobile d r i v e r , under § 32-1-2, Code of Alabama 
1975. The t r i a l judge c o n c l u d e d ... t h a t b o t h E v e l y n 
and R i c h a r d were 'guests' i n Mary's c a r , so, as a 
m a t t e r of law, under § 32-1-2, th e y c o u l d have no 
r e c o v e r y based on n e g l i g e n c e " 

603 So. 2d at 1002. R e v e r s i n g the summary judgment w i t h 

r e s p e c t t o E v e l y n and R i c h a r d ' s n e g l i g e n c e c l a i m , the supreme 

c o u r t s t a t e d : 

"We must determine whether the t r i a l c o u r t e r r e d 
i n h o l d i n g t h a t the Cashes were 'guests' as a m a t t e r 
of law. The Cashes contend t h a t they were 
'passengers,' and thus are not b a r r e d from s u i n g 
under the Alabama Guest S t a t u t e , § 32-1-2. They 
argue f u r t h e r t h a t i f the l e g i s l a t u r e had i n t e n d e d 
t o l i m i t l i a b i l i t y i n f a m i l y r e l a t i o n s h i p s i n a l l 
s i t u a t i o n s , i t would have so p r o v i d e d i n the Guest 
S t a t u t e . 

"  

"The s t a t u t e does not d e f i n e the word 'guest'; 
t h e r e f o r e , we must l o o k t o case law. In Wagnon v.  
P a t t e r s o n , 260 A l a . 297, 303, 70 So. 2d 244 (1954), 
t h i s Court s t a t e d as f o l l o w s : 

"'"The g e n e r a l r u l e i s t h a t i f the 
t r a n s p o r t a t i o n of a r i d e r c o n f e r s a b e n e f i t 
o n l y on the p e r s o n t o whom the r i d e i s 
g i v e n , and no b e n e f i t s o t h e r than such as 

8 



2091068 

are i n c i d e n t a l t o h o s p i t a l i t y , g o o d w i l l or 
the l i k e , on the pers o n f u r n i s h i n g the 
t r a n s p o r t a t i o n , the r i d e r i s a guest; but 
i f h i s c a r r i a g e tends t o promote the mutual 
i n t e r e s t of bot h h i m s e l f and [ t h e ] d r i v e r 
f o r t h e i r common b e n e f i t , thus c r e a t i n g a 
j o i n t b u s i n e s s r e l a t i o n s h i p between the 
m o t o r i s t and h i s r i d e r , or where the r i d e r 
accompanies the d r i v e r at the i n s t a n c e of 
the l a t t e r f o r the purpose of h a v i n g the 
r i d e r r ender a b e n e f i t or s e r v i c e t o the 
d r i v e r on a t r i p which i s p r i m a r i l y f o r the 
a t t a i n m e n t of some o b j e c t i v e of the d r i v e r , 
the r i d e r i s a passenger and not a g u e s t . " ' 

"Quoting Hasbrook v. Wingate, 152 Ohio S t . 50, 87 
N.E.2d 87 (1949). 

"The f a c t s i n t h i s case would p e r m i t a 
f a c t f i n d e r t o conclude t h a t the Cashes were 
promoting t h e i r own mutual i n t e r e s t and t h a t of 
t h e i r s i s t e r and s i s t e r - i n - l a w i n c a r i n g f o r R i c h a r d 
and Mary's a i l i n g mother. They e s t a b l i s h t h a t Mary 
asked her b r o t h e r and h i s w i f e t o come t o Birmingham 
e a r l i e r than t h e y had p l a n n e d t o , i n o r d e r t o h e l p 
her w i t h the care of the a i l i n g mother. We cannot 
say, as a matter of law, t h a t the Cashes were 
'guests' w i t h i n the meaning of the Guest S t a t u t e 
under these c i r c u m s t a n c e s . Whether the Cashes were 
gu e s t s or were passengers i s a q u e s t i o n f o r the 
j u r y , and t h a t q u e s t i o n s h o u l d not have been 
determined by the t r i a l judge as a matter of law. 
Roe v. Lewis, 416 So. 2d 750 ( A l a . 1982); S e l l e r s v. 
Sexton, 576 So. 2d 172 ( A l a . 1991)." 

603 So. 2d at 1003. 

A l t h o u g h the f a c t s i n Cash v. C a l d w e l l d i f f e r from the 

f a c t s i n the case now b e f o r e us, the o p i n i o n i n Cash v.  

C a l d w e l l s t a t e s t h a t "'"where the r i d e r accompanies the d r i v e r 
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at the i n s t a n c e of the l a t t e r f o r the purpose of h a v i n g the 

r i d e r r ender a b e n e f i t or s e r v i c e t o the d r i v e r on a t r i p 

which i s p r i m a r i l y f o r the a t t a i n m e n t of some o b j e c t i v e of the 

d r i v e r , the r i d e r i s a passenger and not a g u e s t . " ' " 603 So. 

2d a t 1003. N e a l argues t h a t t h a t language i n Cash v. C a l d w e l l 

i n d i c a t e s t h a t she was a passenger r a t h e r than a guest i n the 

dump t r u c k because, she says, the e v i d e n c e i n the case now 

b e f o r e us would p e r m i t a j u r y t o f i n d t h a t S t r i n g e r asked N e a l 

t o r i d e w i t h her i n o r d e r t o render a s e r v i c e t o S t r i n g e r , 

i . e . , keep her company, on a t r i p t h a t was s o l e l y f o r the 

a t t a i n m e n t of an o b j e c t i v e of S t r i n g e r and Sem Ray. 

S t r i n g e r and Sem Ray argue, however, t h a t , as a m a t t e r of 

law, N e a l was a guest because, they say, (1) the t r i p was 

p u r e l y s o c i a l i n n a t u r e ; (2) N e a l accompanied S t r i n g e r at the 

i n s t a n c e of N e a l ' s mother r a t h e r than S t r i n g e r ; and (3) the 

o n l y b e n e f i t r e c e i v e d by S t r i n g e r from N e a l ' s r i d i n g w i t h 

S t r i n g e r was the b e n e f i t of companionship, which was o n l y an 

i n c i d e n t a l b e n e f i t and was n e i t h e r m a t e r i a l nor t a n g i b l e . We 

d i s a g r e e w i t h S t r i n g e r and Sem Ray's argument t h a t the purpose 

of the t r i p was p u r e l y s o c i a l because the purpose of the t r i p 

was t o d e l i v e r g r a v e l f o r Sem Ray; however, we agree t h a t i t 
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i s u n d i s p u t e d t h a t S t r i n g e r ' s purpose i n a s k i n g N e a l t o  

accompany her was p u r e l y s o c i a l because the u n d i s p u t e d 

e v i d e n c e e s t a b l i s h e d t h a t S t r i n g e r asked N e a l t o r i d e w i t h her 

t o keep her company. With r e s p e c t t o S t r i n g e r and Sem Ray's 

argument t h a t N e a l accompanied S t r i n g e r a t the i n s t a n c e of 

N e a l ' s mother r a t h e r than S t r i n g e r , t h e r e was e v i d e n c e from 

which a f a c t - f i n d e r c o u l d f i n d t h a t S t r i n g e r i s s u e d the 

o r i g i n a l i n v i t a t i o n and, t h e r e f o r e , t h a t N e a l rode w i t h 

S t r i n g e r a t S t r i n g e r ' s i n s t a n c e , a l t h o u g h N e a l ' s mother p l a y e d 

a r o l e i n p e r s u a d i n g N e a l t o accept the i n v i t a t i o n . We agree 

w i t h S t r i n g e r and Sem Ray's argument t h a t the u n d i s p u t e d 

e v i d e n c e e s t a b l i s h e d t h a t the o n l y b e n e f i t N e a l p r o v i d e d t o 

S t r i n g e r was companionship. Thus, the i s s u e b e f o r e us i s 

whether, as a m a t t e r of law, a r i d e r i s a guest "'"where the 

r i d e r accompanies the d r i v e r at the i n s t a n c e of the l a t t e r f o r 

the purpose of h a v i n g the r i d e r r ender a b e n e f i t or s e r v i c e t o 

the d r i v e r [ s o l e l y i n the form of companionship] on a t r i p 

which i s p r i m a r i l y f o r the a t t a i n m e n t of some o b j e c t i v e of the 

d r i v e r . " ' " Cash v. C a l d w e l l , 603 So. 3d a t 1003. 

In K l e i n v. H a r r i s , 268 A l a . 540, 545, 108 So. 2d 425, 

429 (1958), our supreme c o u r t s t a t e d : 
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"As s a i d i n B l a i r v. Greene, 247 A l a . 104, 22 So. 2d 
834 [ ( 1 9 4 5 ) ] , q u o t i n g from another case, i f the t r i p 
i s f o r any b e n e f i t t o the d r i v e r ( d e f e n d a n t ) , 
c o n f e r r e d or a n t i c i p a t e d , i t i s s u f f i c i e n t t o take 
the case out of the guest s t a t u t e . But i t i s s a i d i n 
S u l l i v a n v. D a v i s , 263 A l a . 685, 83 So. 2d 434, 437, 
[ ( 1 9 5 5 ) ] t h a t a mere i n c i d e n t a l b e n e f i t t o the 
d r i v e r i s not s u f f i c i e n t . The b e n e f i t thus c o n f e r r e d 
must i n some way have i n d u c e d the d r i v e r t o e x t e n d 
the o f f e r t o the r i d e r . I t must be ' m a t e r i a l and 
t a n g i b l e and must f l o w from the t r a n s p o r t a t i o n 
p r o v i d e d ' . " 

However, the p a r t i e s have not c i t e d any cases s p e c i f i c a l l y 

a d d r e s s i n g the i s s u e whether companionship i s merely 

i n c i d e n t a l or i s m a t e r i a l and t a n g i b l e f o r purposes of 

d e t e r m i n i n g whether a r i d e r i s a passenger or a guest. Our 

r e s e a r c h has not l o c a t e d an Alabama case on p o i n t ; however, we 

have l o c a t e d a d e c i s i o n of the Ohio Supreme Court t h a t 

p r o v i d e s guidance. In S t i l t n e r v. Bahner, 10 Ohio S t . 2d 216, 

227 N.E. 2d 192 (1967), the d r i v e r had t e l e p h o n e d the r i d e r at 

a b a r - r e s t a u r a n t and asked the r i d e r t o spend the n i g h t a t the 

d r i v e r ' s home because the d r i v e r was l o n e l y . The r i d e r 

r e f u s e d the d r i v e r ' s r e q u e s t ; however, the d r i v e r drove t o the 

b a r - r e s t a u r a n t and, by r e p e a t e d r e q u e s t s , persuaded the r i d e r 

t o spend the n i g h t at the d r i v e r ' s home. While the r i d e r was 

r i d i n g w i t h the d r i v e r en r o u t e t o the d r i v e r ' s home, an 

a c c i d e n t o c c u r r e d and the r i d e r was i n j u r e d . The r i d e r then 
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sued the d r i v e r , s t a t i n g a c l a i m of n e g l i g e n c e . The t r i a l 

c o u r t d i r e c t e d a v e r d i c t i n f a v o r of the d r i v e r based on the 

Ohio Guest S t a t u t e , which was then i n e f f e c t . 3 The r i d e r 

a p p e aled t o the Ohio Court of A p p e a l s , which r e v e r s e d the 

judgment of the t r i a l c o u r t . The d r i v e r then appealed t o the 

Ohio Supreme C o u r t . R e v e r s i n g the judgment of the Ohio Court 

of A p p e a l s , the Ohio Supreme Court s t a t e d : 

"The f i r s t q u e s t i o n t o be d e t e r m i n e d i s whether 
the e v i d e n c e was such as t o enable r e a s o n a b l e minds 
to conclude t h a t [ t h e r i d e r ] , a t the time of the 
a c c i d e n t i n which she was i n j u r e d , was r i d i n g i n 
[ t h e d r i v e r ' s ] automobile as 'a guest ... w h i l e ... 
b e i n g t r a n s p o r t e d w i t h o u t payment' f o r her 
t r a n s p o r t a t i o n , w i t h i n the meaning of those words as 

3 A p p r o x i m a t e l y 8 years a f t e r S t i l t n e r was d e c i d e d , the 
Ohio Supreme C o u r t , i n Primes v. T y l e r , 43 Ohio S t . 2d 195, 
331 N.E.2d 723 (1975), h e l d t h a t the Ohio Guest S t a t u t e , Ohio 
Rev. Code Ann. § 4515.02, was u n c o n s t i t u t i o n a l ; however, when 
S t i l t n e r was d e c i d e d , the Ohio Guest S t a t u t e was the same as 
the Alabama Guest S t a t u t e i n a l l m a t e r i a l r e s p e c t s , a l t h o u g h 
i t s language was not i d e n t i c a l t o the language of the Alabama 
Guest S t a t u t e . The Ohio Guest S t a t u t e p r o v i d e d : 

"The owner, o p e r a t o r , or p e r s o n r e s p o n s i b l e f o r 
the o p e r a t i o n of a motor v e h i c l e s h a l l not be l i a b l e 
f o r l o s s or damage a r i s i n g from i n j u r i e s t o or death 
of a guest, r e s u l t i n g from the o p e r a t i o n of s a i d 
motor v e h i c l e , w h i l e such guest i s b e i n g t r a n s p o r t e d 
w i t h o u t payment t h e r e f o r i n or upon s a i d motor 
v e h i c l e , u n l e s s such i n j u r i e s or death are caused by 
the w i l l f u l or wanton misconduct or such o p e r a t o r , 
owner, or person r e s p o n s i b l e f o r the o p e r a t i o n of 
s a i d motor v e h i c l e . " 

13 
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used i n the Ohio Guest S t a t u t e , S e c t i o n 4515.02, 
R e v i s e d Code. 

"Payment, w i t h i n the meaning of S e c t i o n 4515.02, 
R e v i s e d Code, must be payment or b e n e f i t a c c e p t e d or 
agreed upon by the d r i v e r as c o n s i d e r a t i o n f o r the 
t r a n s p o r t a t i o n . However, such payment or b e n e f i t 
need not be money. I t i s s u f f i c i e n t t h a t the guest, 
by h i s presence i n the a u t o m o b i l e , r e n d e r s s e r v i c e 
or a s s i s t a n c e i n t e n d e d t o b e n e f i t p r i m a r i l y the 
d r i v e r , or i n t e n d s t o render s e r v i c e or a s s i s t a n c e 
a t the d e s t i n a t i o n which w i l l p r i m a r i l y b e n e f i t the 
d r i v e r , or has b e f o r e the t r i p r e n d e r e d such s e r v i c e 
or a s s i s t a n c e , i f the b e n e f i t or s e r v i c e i s 
m a t e r i a l , as d i s t i n g u i s h e d from a mere s o c i a l 
b e n e f i t , or nominal or i n c i d e n t a l c o n t r i b u t i o n t o 
expenses. 

"In the i n s t a n t case, no money was agreed upon 
as c o n s i d e r a t i o n . A non-monetary b e n e f i t of a 
r i d e r ' s company, s o c i e t y or companionship i s not 
such a m a t e r i a l c o n s i d e r a t i o n as may c o n s t i t u t e 
payment and remove the r i d e r from the s t a t u s of 'a 
guest ... b e i n g t r a n s p o r t e d w i t h o u t payment 
t h e r e f o r . ' 

" I f we were t o h o l d t h a t [ t h e r i d e r ] i n the 
i n s t a n t case was not a guest 'being t r a n s p o r t e d 
w i t h o u t payment t h e r e f o r , ' then any time a 
d r i v e r - h o s t , d e s i r i n g t o a t t e n d a s o c i a l or s p o r t i n g 
event or even watch T.V. a t home but wan t i n g 
companionship, s h o u l d persuade a r e l u c t a n t f r i e n d t o 
j o i n him, the f r i e n d , w h i l e b e i n g t r a n s p o r t e d 
such purpose, would be a p a y i n g g u e s t . 

f o r 

"A r e l u c t a n t guest may s t i l l be a guest w i t h i n 
the meaning of the guest s t a t u t e ; and the f a c t , t h a t 
the h o s t - d r i v e r i s much more i n t e r e s t e d i n h a v i n g 
the r i d e r ' s s o c i a l companionship than the r i d e r i s 
i n g i v i n g t h a t s o c i a l companionship, cannot s u p p o r t 
a c o n c l u s i o n e i t h e r t h a t the r i d e r i s not a guest or 
t h a t he i s p a y i n g f o r h i s t r a n s p o r t a t i o n . 
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"The Court of Appeals i n the i n s t a n t case r e l i e d 
upon i t s u n r e p o r t e d o p i n i o n i n Hogan v. F i n c h , which 
was a f f i r m e d i n 8 Ohio S t . 2d 31, 222 N.E.2d 633 
(1966). However, t h e r e , the [ d r i v e r ] agreed t o 
t r a n s p o r t [ t h e r i d e r ] t o her home, i f the [ r i d e r ] 
would l o o k a f t e r [ t h e d r i v e r ' s ] younger b r o t h e r at 
a swimming c l u b . The [ r i d e r ] t h e r e was not g i v i n g 
o n l y the p l e a s u r e of her company, but had performed 
a m a t e r i a l s e r v i c e f o r the d r i v e r i n r e t u r n f o r her 
t r a n s p o r t a t i o n . 

"We conclude t h a t , where a d r i v e r by r e p e a t e d 
r e q u e s t s persuades a f r i e n d t o go i n the d r i v e r ' s 
v e h i c l e t o spend the n i g h t at the d r i v e r ' s home 
because the d r i v e r i s l o n e l y , and where no o t h e r 
s e r v i c e i s t o be performed by the f r i e n d , and no 
b e n e f i t o t h e r than h i s company i s t o be c o n f e r r e d 
upon the d r i v e r , such f r i e n d , as a ma t t e r of law, 
becomes a guest ' b e i n g t r a n s p o r t e d w i t h o u t payment 
t h e r e f o r ' w i t h i n the meaning of the Ohio Guest 
S t a t u t e . " 

10 Ohio S t . 2d at 218-20, 227 N.E. 2d at 194-95. 

We f i n d S t i l t n e r p e r s u a s i v e and conclude t h a t , because 

the o n l y b e n e f i t N e a l ' s r i d i n g w i t h S t r i n g e r c o n f e r r e d on 

S t r i n g e r was companionship, N e a l , as a ma t t e r of law, was a 

guest i n the dump t r u c k d r i v e n by S t r i n g e r . A c c o r d i n g l y , we 

a f f i r m the p a r t i a l summary judgment i n f a v o r of S t r i n g e r and 

Sem Ray w i t h r e s p e c t t o N e a l ' s c l a i m of n e g l i g e n c e i n the 

o p e r a t i o n of the dump t r u c k . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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