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THOMAS, Judge. 

N e a l Gutzmore appeals from a judgment of the Houston 

C i r c u i t C ourt ("the c i r c u i t c o u r t " ) denying h i s c l a i m of 

exemption from garnishment. We r e v e r s e and remand. 
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In F e b r u a r y 2008, C u r t i s Bartholomew o b t a i n e d a money 

judgment a g a i n s t Gutzmore. On August 20, 2009, Bartholomew 

f i l e d a w r i t of garnishment i n the Houston D i s t r i c t C ourt 

("the d i s t r i c t c o u r t " ) , s e e k i n g t o g a r n i s h Gutzmore's wages. 

On November 5, 2009, Gutzmore f i l e d a sworn d e c l a r a t i o n and 

c l a i m of exemption, c l a i m i n g t h a t h i s wages were exempt from 

garnishment under A l a . Const. 1901, A r t . X, § 204. On 

November 12, 2009, Bartholomew f i l e d an o b j e c t i o n t o 

Gutzmore's c l a i m of e x e m p t i o n ; Bartholomew's o b j e c t i o n was not 

sworn and was not accompanied by an a f f i d a v i t . In h i s 

o b j e c t i o n , Bartholomew argued t h a t Gutzmore had a l r e a d y 

r e c e i v e d an exemption under s t a t e and f e d e r a l law f o r c e r t a i n 

amounts of h i s wages and t h a t Gutzmore had f a i l e d t o p r o v i d e 

r e q u i r e d i n f o r m a t i o n c o n c e r n i n g the s p e c i f i c l o c a t i o n of h i s 

p e r s o n a l p r o p e r t y . In response, Gutzmore amended h i s c l a i m of 

exemption, adding h i s home addre s s . On November 19, 2009, the 

d i s t r i c t c o u r t e n t e r e d an o r d e r s t a y i n g the garnishment and 

s e t t i n g a h e a r i n g . 

Both p a r t i e s s u b m i t t e d b r i e f s t o the d i s t r i c t c o u r t . 

A f t e r r e v i e w i n g the p a r t i e s ' b r i e f s , and w i t h o u t t a k i n g any 

ore tenus t e s t i m o n y , the d i s t r i c t c o u r t e n t e r e d an o r d e r on 

2 



2091059 

May 5, 2010, denying Gutzmore's c l a i m of exemption, s e t t i n g 

a s i d e i t s s t a y of garnishment, and o r d e r i n g the garnishment of 

Gutzmore's wages. 

Gutzmore appealed the d i s t r i c t c o u r t ' s judgment t o the 

c i r c u i t c o u r t . Bartholomew f i l e d i n the c i r c u i t c o u r t a 

motion t o d i s m i s s o r , i n the a l t e r n a t i v e , a motion f o r a 

summary judgment. A f t e r f u r t h e r b r i e f i n g by b o t h p a r t i e s , the 

c i r c u i t c o u r t e n t e r e d an o r d e r denying Gutzmore's c l a i m of 

exemption. Gutzmore f i l e d a postjudgment motion, which the 

c i r c u i t c o u r t d e n i e d . Gutzmore s u b s e q u e n t l y a p p e a l e d t o t h i s 

c o u r t . 

T h i s a p p e a l i n v o l v e s a q u e s t i o n of law. T h e r e f o r e , our 

r e v i e w i s de novo. Davis v. Hanson Aggregates S o u t h e a s t , I n c . , 

952 So. 2d 330, 334 ( A l a . 2006). 

On a p p e a l , Gutzmore argues t h a t Bartholomew's c o n t e s t t o 

Gutzmore's c l a i m of exemption was i n e f f e c t i v e because, 

Gutzmore argues, Bartholomew's o b j e c t i o n was unsworn. A c l a i m 

of exemption i s c o n s i d e r e d prima f a c i e c o r r e c t . § 6-10-23, 

A l a . Code 1975. A f t e r a c l a i m of exemption has been f i l e d , 

the p r o p e r t y c l a i m e d t o be exempt " s h a l l not be s u b j e c t t o 

l e v y u n l e s s t h e r e i s endorsed on the p r o c e s s the f a c t t h a t 
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t h e r e has been a w a i v e r of exemption as t o the k i n d of 

p r o p e r t y on which the l e v y i s sought t o be made or the c l a i m 

i s c o n t e s t e d . " § 6-10-24, A l a . Code 1975. Gutzmore d i d not 

waive h i s exemption; t h u s , Gutzmore's wages cannot be s u b j e c t 

t o garnishment u n l e s s Bartholomew p r o p e r l y c o n t e s t e d 

Gutzmore's c l a i m of exemption. 

The Alabama Supreme c o u r t has h e l d t h a t 

"a c o n t e s t i s the e x c l u s i v e method of p r e s e r v i n g a 
l e v y a f t e r a c l a i m of exemption i s f i l e d , Kennedy v. 
Smith, 99 A l a . 83, 11 So. 665 (1892); and t h a t a 
c l a i m of exemption, u n l e s s p r o p e r l y c o n t e s t e d , must 
be u p h e l d and the l e v y or o t h e r p r o c e s s r e l e a s e d . 
T o t t e n & B r o s . v. S a l e & Co., 72 A l a . 488 (1883); 
Poole v. G r i f f i t h , 216 A l a . 120, 112 So. 447 
(1927) 

Ex p a r t e Avery, 514 So. 2d 1380, 1381 ( A l a . 1987). 

S e c t i o n 6-10-25, A l a . Code 1975, p r o v i d e s the method t h a t must 

be f o l l o w e d i n o r d e r t o c o n t e s t a c l a i m of exemption from 

garnishment. S e c t i o n 6-10-25 p r o v i d e s , i n p e r t i n e n t p a r t : 

"A p l a i n t i f f , i n p e r s o n or by h i s or her agent 
or a t t o r n e y , may c o n t e s t a c l a i m of exemption a f t e r 
a d e c l a r a t i o n t h e r e o f has been f i l e d by making and  
f i l i n g w i t h the o f f i c e r h o l d i n g the p r o c e s s an  
a f f i d a v i t t h a t , i n h i s b e l i e f , e i t h e r the c l a i m i s 
i n v a l i d e n t i r e l y or i t i s i n v a l i d i n p a r t or i s 
e x c e s s i v e , s p e c i f y i n g wherein such i n v a l i d i t y or 
e x cess c o n s i s t s , and i f e x c e s s i v e , a l s o s p e c i f y i n g 
the p r o p e r t y a l l e g e d t o be i n e x c e s s , t o be, i n a l l 
cases, the l a s t named i n the c l a i m . " 
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(Emphasis added.) 

In t h i s case, Bartholomew attempted t o c o n t e s t Gutzmore's 

c l a i m of exemption by f i l i n g an unsworn o b j e c t i o n . T h i s does 

not meet the r e q u i r e m e n t s of § 6-10-25, which p r o v i d e s t h a t 

any c o n t e s t t o a c l a i m of exemption must be made by a f f i d a v i t . 

A c c o r d i n g l y , Bartholomew d i d not p r o p e r l y c o n t e s t Gutzmore's 

c l a i m of exemption. See G r i f f i n v. Bank S t r e e t F i n . , 587 So. 

2d 349, 350 ( A l a . C i v . App. 1 9 9 1 ) ( h o l d i n g t h a t a c o n t e s t t o a 

c l a i m of exemption was i n e f f e c t i v e when t h a t c o n t e s t was not 

by a f f i d a v i t and d i d not p r o p e r l y s t a t e t h a t the c l a i m of 

exemption was i n v a l i d or e x c e s s i v e ) ; Young v. S t r o n g , 694 So. 

2d 27, 28 ( A l a . C i v . App. 1 9 9 7 ) ( h o l d i n g t h a t an unsworn l e t t e r 

was i n s u f f i c i e n t t o c o n t e s t a c l a i m of exemption). Because 

Bartholomew d i d not p r o p e r l y c o n t e s t Gutzmore's c l a i m of 

exemption, the exemption must be u p h e l d . See G r i f f i n , 587 So. 

2d a t 351; Young, 694 So. 2d a t 28. T h e r e f o r e , we r e v e r s e the 

judgment of the c i r c u i t c o u r t and remand the cause f o r t h a t 

c o u r t t o e n t e r a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

Because we h o l d t h a t Bartholomew d i d not p r o p e r l y c o n t e s t 

Gutzmore's c l a i m of exemption, we p r e t e r m i t d i s c u s s i o n of 

Gutzmore's r e m a i n i n g arguments on a p p e a l . 

5 



2091059 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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