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PER CURIAM. 

Je a n n i e West C r a b t r e e and Edward Wayne C r a b t r e e a p p e a l 

from a summary judgment of the M o b i l e C i r c u i t C ourt i n f a v o r 

of BASF B u i l d i n g Systems, LLC ("BASF"), e n t e r e d on the s t a t e d 

ground t h a t the C r a b t r e e s ' c l a i m s of n e g l i g e n c e and wantonness 
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a g a i n s t BASF were b a r r e d by the s t a t u t e of l i m i t a t i o n s . We 

r e v e r s e and remand. 

On F e b r u a r y 11, 2004, Edward C r a b t r e e s l i p p e d and f e l l i n 

the p a r k i n g deck of M o b i l e I n f i r m a r y and s u f f e r e d i n j u r i e s as 

a r e s u l t ; the C r a b t r e e s commenced t h i s a c t i o n on October 29, 

2004, naming M o b i l e I n f i r m a r y and f i c t i t i o u s l y named p a r t i e s 

"B," "C," "D," "E," and "F" as defendants i n the l a w s u i t . The 

a c t i o n a l l e g e d n e g l i g e n c e and wantonness and sought 

compensatory and p u n i t i v e damages f o r Edward C r a b t r e e ' s 

i n j u r i e s and J e a n n i e C r a b t r e e ' s l o s s of c o n s o r t i u m . On 

November 10, 2004, the C r a b t r e e s s e r v e d M o b i l e I n f i r m a r y w i t h 

a f i r s t s e t of i n t e r r o g a t o r i e s and p r o d u c t i o n r e q u e s t s . On 

January 12, 2005, the C r a b t r e e s ' a t t o r n e y wrote M o b i l e 

I n f i r m a r y a s k i n g i t t o respond t o those d i s c o v e r y r e q u e s t s . 

M o b i l e I n f i r m a r y responded on January 18, 2005, a t which time 

i t s t a t e d t h a t i t d i d not possess s u f f i c i e n t knowledge t o 

answer p e r t i n e n t d i s c o v e r y r e q u e s t s . As a r e s u l t , the 

C r a b t r e e s ' a t t o r n e y wrote M o b i l e I n f i r m a r y a g a i n on January 

25, 2005, r e q u e s t i n g a s u p p l e m e n t a l response t o i t s response 

s u b m i t t e d on January 18, 2005. A f t e r M o b i l e I n f i r m a r y f a i l e d 

t o respond t o the C r a b t r e e s ' r e q u e s t , the C r a b t r e e s f i l e d a 
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motion t o compel d i s c o v e r y . In response, M o b i l e I n f i r m a r y 

i n f o r m e d the t r i a l c o u r t t h a t i t l a c k e d the r e q u i s i t e 

knowledge t o answer the C r a b t r e e s ' d i s c o v e r y r e q u e s t s because 

i t d i d not know the c i r c u m s t a n c e s of Mr. C r a b t r e e ' s f a l l ; a t 

t h a t time, the C r a b t r e e s agreed t o d i s c o n t i n u e t h e i r e f f o r t s 

t o o b t a i n d i s c o v e r y u n t i l M o b i l e I n f i r m a r y had deposed Mr. 

C r a b t r e e . 

On November 10, 2005, the C r a b t r e e s s e r v e d a second s e t 

of i n t e r r o g a t o r i e s and r e q u e s t s f o r p r o d u c t i o n on M o b i l e 

I n f i r m a r y ; i n t h a t second s e t of d i s c o v e r y r e q u e s t s , the 

C r a b t r e e s sought t o a s c e r t a i n the name of the m a t e r i a l a p p l i e d 

t o the p a r k i n g deck, the name of the manufacturer of t h a t 

m a t e r i a l , and the date t h a t t h a t m a t e r i a l had been a p p l i e d t o 

the deck, and, i n a d d i t i o n , t h e y sought p r o d u c t i o n of a l l 

documents i n M o b i l e I n f i r m a r y ' s p o s s e s s i o n t h a t r e f e r r e d t o , 

were r e l a t e d t o , or were i n any way a s s o c i a t e d w i t h the 

a p p l i c a t i o n of t h a t m a t e r i a l t o the p a r k i n g deck. On November 

29, 2005, M o b i l e I n f i r m a r y supplemented i t s response t o the 

C r a b t r e e s ' f i r s t s e t of d i s c o v e r y r e q u e s t s ; t h a t response was 

the f i r s t time M o b i l e I n f i r m a r y i n f o r m e d the C r a b t r e e s t h a t 

p o l y u r e t h a n e c o a t i n g had been a p p l i e d t o the p a r k i n g deck, but 
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t h a t response f a i l e d t o i d e n t i f y the p r o d u c t used, the 

m a n ufacturer of t h a t p r o d u c t , or the p e r s o n or persons who had 

a p p l i e d the p r o d u c t t o the p a r k i n g deck. 

On December 9, 2005, and a g a i n on January 20, 2006, the 

C r a b t r e e s ' a t t o r n e y wrote a l e t t e r t o M o b i l e I n f i r m a r y s e e k i n g 

i t s responses t o the second s e t of d i s c o v e r y r e q u e s t s ; the 

C r a b t r e e s t h e r e a f t e r f i l e d a motion t o compel M o b i l e I n f i r m a r y 

t o answer t h a t second s e t of d i s c o v e r y r e q u e s t s , which was 

g r a n t e d on F e b r u a r y 3, 2006 ( c o m p e l l i n g M o b i l e I n f i r m a r y t o 

answer the d i s c o v e r y no l a t e r than F e b r u a r y 24, 2006). 

A l s o on F e b r u a r y 3, 2006, the C r a b t r e e s f i l e d t h e i r f i r s t 

amended c o m p l a i n t , a s s e r t i n g c l a i m s a g a i n s t f i c t i t i o u s l y named 

defendants "G," "H," and " I , " f o r h a v i n g , t h e y a l l e g e d , 

n e g l i g e n t l y and w a ntonly i n s t a l l e d an "unknown m a t e r i a l " t h a t 

had p u r p o r t e d l y caused the p a r k i n g deck t o be s l i p p e r y . On 

F e b r u a r y 7, 2006, M o b i l e I n f i r m a r y ' s c o u n s e l i n f o r m e d the 

C r a b t r e e s ' c o u n s e l t h a t J.F. Pate and A s s o c i a t e s C o n t r a c t o r s , 

I n c . ("J.F. P a t e " ) , and CHP I n d u s t r i a l and Marine, I n c . 

("CHP"), had been h i r e d by M o b i l e I n f i r m a r y as the c o n t r a c t o r 

and s u b c o n t r a c t o r , r e s p e c t i v e l y , charged w i t h i n s t a l l i n g 

p o l y u r e t h a n e m a t e r i a l t o the p a r k i n g d e c k ; M o b i l e I n f i r m a r y ' s 
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c o u n s e l a l s o i n f o r m e d the C r a b t r e e s t h a t the p o l y u r e t h a n e 

m a t e r i a l t h a t had been a p p l i e d had been manufactured by 

Degussa C o r p o r a t i o n ("Degussa"). On Febr u a r y 9, 2006, the 

C r a b t r e e s f i l e d t h e i r second amended c o m p l a i n t , adding J.F. 

Pate and CHP as d e f e n d a n t s , and i t s u b m i t t e d d i s c o v e r y 

r e q u e s t s t o those p a r t i e s . 

As of F e b r u a r y 11, 2006, two years had e l a p s e d from the 

date of Edward C r a b t r e e ' s f a l l . Three days l a t e r , on F e b r u a r y 

14, 2006, M o b i l e I n f i r m a r y s u b m i t t e d i t s responses t o the 

C r a b t r e e s ' second s e t of d i s c o v e r y r e q u e s t s ; the o n l y 

r e f e r e n c e t o Degussa i n the responses was t o i n d i c a t e t h a t 

M o b i l e I n f i r m a r y b e l i e v e d t h a t the p o l y u r e t h a n e m a t e r i a l t h a t 

had been a p p l i e d t o the p a r k i n g deck had been manufactured by 

Degussa. On March 2, 2006, the C r a b t r e e s n o t i f i e d the c o u r t 

of t h e i r i n t e n t i o n t o subpoena Degussa f o r the purpose of 

o b t a i n i n g any and a l l documents r e l a t e d t o any work performed 

on M o b i l e I n f i r m a r y ' s p a r k i n g deck. CHP was i s s u e d a summons, 

the C r a b t r e e s ' second amended c o m p l a i n t , and a s e t of 

d i s c o v e r y r e q u e s t s (the f i r s t d i s c o v e r y r e q u e s t s t o be s e r v e d 

upon CHP) on March 17, 2006; on A p r i l 3, 2006, a f t e r h a v i n g 

not r e c e i v e d CHP's responses t o the C r a b t r e e s ' d i s c o v e r y 
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r e q u e s t s , the C r a b t r e e s ' c o u n s e l sought responses t o those 

r e q u e s t s by l e t t e r . On A p r i l 10, 2006, Degussa was s e r v e d 

w i t h a nonparty subpoena r e q u e s t i n g any and a l l documents 

r e l a t e d t o M o b i l e I n f i r m a r y or work performed on i t s p a r k i n g 

deck, i n response t o which Degussa r e q u e s t e d an a d d i t i o n a l 30 

t o 45 days t o respond t o the subpoena. 

On A p r i l 26, 2006, a f t e r s t i l l not h a v i n g r e c e i v e d CHP's 

responses t o t h e i r d i s c o v e r y r e q u e s t s , the C r a b t r e e s s e n t 

another copy of the d i s c o v e r y r e q u e s t s t o CHP's c o u n s e l . On 

May 15, 2006, Degussa responded the C r a b t r e e s ' subpoena; 

however, the documents t h a t Degussa s u b m i t t e d as b e i n g 

r e s p o n s i v e t o the C r a b t r e e s ' subpoena were not p e r t i n e n t t o 

the p a r k i n g deck where Mr. C r a b t r e e had f a l l e n . On May 19, 

2006, the C r a b t r e e s wrote another l e t t e r t o CHP's c o u n s e l 

u r g i n g CHP t o send i t s responses t o the d i s c o v e r y r e q u e s t s . 

On June 9, 2006, CHP s u b m i t t e d i t s responses t o the 

C r a b t r e e s ' d i s c o v e r y r e q u e s t s d i r e c t e d t o CHP, which, f o r the 

f i r s t t i m e , r e v e a l e d documents i n d i c a t i n g t h a t Degussa had 

been i n v o l v e d i n the a p p l i c a t i o n of the p o l y u r e t h a n e m a t e r i a l 

on the p a r k i n g deck. On June 14, 2006, the C r a b t r e e s f i l e d 

t h e i r t h i r d amended c o m p l a i n t s u b s t i t u t i n g Degussa f o r 
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f i c t i t i o u s l y named defendant "G." On August 23, 2006, BASF 

e n t e r e d the l i t i g a t i o n f o r the f i r s t time by f i l i n g a motion 

f o r a d d i t i o n a l time t o answer the C r a b t r e e s ' t h i r d amended 

c o m p l a i n t ; i n t h a t motion, BASF s t a t e d t h a t i t had been 

" i m p r o p e r l y named i n the c o m p l a i n t as Degussa C o r p o r a t i o n . " 

On September 12, 2006, BASF f i l e d an answer t o the t h i r d 

amended c o m p l a i n t d e nying the C r a b t r e e s ' c l a i m s , d e n y i n g 

adequate knowledge t o respond t o the c l a i m s , and a s s e r t i n g 

t h a t the C r a b t r e e s had f a i l e d t o s t a t e any grounds f o r r e l i e f ; 

no l i m i t a t i o n s defense was a f f i r m a t i v e l y p l e a d e d i n t h a t 

answer. On J a n u a r y 31, 2007, Degussa f i l e d a motion t o 

d i s m i s s the c l a i m s a g a i n s t i t , s t a t i n g t h a t Degussa's name had 

been changed t o BASF and t h a t , because Degussa had been 

i m p r o p e r l y added as a defendant, BASF had answered the t h i r d 

amended c o m p l a i n t ; as an a d d i t i o n a l b a s i s f o r s e e k i n g 

d i s m i s s a l of the c l a i m s a g a i n s t Degussa, Degussa a v e r r e d t h a t 

BASF had appeared i n the l i t i g a t i o n a l r e a d y . The C r a b t r e e s 

then f i l e d t h e i r f o u r t h amended c o m p l a i n t on March 7, 2007, 

adding BASF as a defendant i n the a c t i o n . 

On A p r i l 11, 2008, BASF f i l e d a motion f o r a summary 

judgment a l l e g i n g t h a t the two-year l i m i t a t i o n s p e r i o d c l a i m e d 
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by BASF t o be a p p l i c a b l e t o the C r a b t r e e s ' c l a i m s had e x p i r e d 

b e f o r e i t had been added as a p a r t y and t h a t the C r a b t r e e s had 

f a i l e d t o a c t i n a s u f f i c i e n t l y d i l i g e n t manner i n adding BASF 

as a p a r t y . On A p r i l 18, 2008, BASF moved t o amend i t s answer 

t o the C r a b t r e e s ' t h i r d amended c o m p l a i n t ; i t added two 

a f f i r m a t i v e defenses ( c l a i m i n g a s u p e r v e n i n g or i n t e r v e n i n g 

cause had caused Mr. C r a b t r e e ' s f a l l and t h a t Mr. C r a b t r e e ' s 

i n j u r i e s had been caused by i n d i v i d u a l s t h a t BASF had n e i t h e r 

the a b i l i t y nor the r i g h t t o c o n t r o l ) . On A p r i l 24, 2008, 

BASF f i l e d a second motion f o r a summary judgment, a s s e r t i n g 

t h a t the C r a b t r e e s ' c l a i m s had no m e r i t and t h a t t h e r e was no 

q u e s t i o n of f a c t t o be r e s o l v e d . On December 3, 2008, a 

summary judgment was e n t e r e d i n BASF's f a v o r on the ground 

t h a t the p e r i o d s e t f o r t h i n the a p p l i c a b l e s t a t u t e of 

l i m i t a t i o n s had e x p i r e d . The C r a b t r e e s ' a p p e a l from t h a t 

o r d e r , as t o which o r d e r the t r i a l c o u r t d i r e c t e d the e n t r y of 

a f i n a l judgment p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P. The 

a p p e a l was t r a n s f e r r e d t o t h i s c o u r t p u r s u a n t t o A l a . Code 

1975, § 12-2-7(6). 

On a p p e a l , the C r a b t r e e s argue t h a t the t r i a l c o u r t e r r e d 

i n e n t e r i n g a summary judgment i n f a v o r of BASF on the ground 
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t h a t the C r a b t r e e s ' n e g l i g e n c e and wantonness c l a i m s a g a i n s t 

BASF were b a r r e d by A l a . Code 1975, § 6-2-38 ( l ) , the 

p u r p o r t e d l y a p p l i c a b l e s t a t u t e of l i m i t a t i o n s ( p r o v i d i n g f o r 

a two-year p e r i o d w i t h i n which t o b r i n g a c t i o n s based upon 

i n j u r i e s t o the per s o n not o t h e r w i s e s p e c i f i e d i n the Code) 

and t h a t a genuine i s s u e of f a c t e x i s t s as t o whether BASF 

n e g l i g e n t l y or wantonly performed an assumed du t y t o i n s p e c t . 

As an i n i t i a l m a t t e r , because the summary judgment under 

r e v i e w e x p r e s s l y i n v o k e s a l i m i t a t i o n s ground, we w i l l address 

whether the t r i a l c o u r t e r r e d i n e n t e r i n g the summary judgment 

i n f a v o r of BASF on the b a s i s t h a t the C r a b t r e e s ' c l a i m s were 

b a r r e d by the two-year s t a t u t e of l i m i t a t i o n s r e l i e d upon by 

BASF. The C r a b t r e e s argue t h a t t h e y s u b s t i t u t e d BASF f o r 

f i c t i t i o u s l y named defendant "G" i n a t i m e l y manner because, 

th e y say, t h e y e x e r c i s e d r e a s o n a b l e d i l i g e n c e and BASF f a i l e d 

t o show t h a t i t would be p r e j u d i c e d by i t s b e i n g s u b s t i t u t e d 

as a defendant. On the o t h e r hand, BASF argues t h a t i t was 

not r e q u i r e d t o show t h a t i t would be p r e j u d i c e d i f the 

r e l a t i o n - b a c k p r i n c i p l e a p p l i e s t o e f f e c t i v e l y t o l l the 

s t a t u t e of l i m i t a t i o n s . A d d i t i o n a l l y , BASF argues t h a t the 

C r a b t r e e s d i d not p r o p e r l y s u b s t i t u t e BASF f o r f i c t i t i o u s l y 
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named defendant "G" because, i t says, i n t h e i r f o u r t h amended 

c o m p l a i n t , the C r a b t r e e s s t a t e d t h a t t h e y wanted t o "add," as 

opposed t o " s u b s t i t u t e , " BASF as a d e f e n d a n t ; BASF f u r t h e r 

argues t h a t the C r a b t r e e s were not i g n o r a n t of BASF's i d e n t i t y 

b e f o r e the a p p l i c a b l e l i m i t a t i o n s p e r i o d e x p i r e d . 

We conclude t h a t the summary judgment cannot p r o p e r l y be 

a f f i r m e d on the b a s i s t h a t the c l a i m s a g a i n s t BASF were b a r r e d 

by the s t a t u t e of l i m i t a t i o n s . 1 The r e c o r d suggests t h a t the 

C r a b t r e e s e x e r c i s e d r e a s o n a b l e d i l i g e n c e i n s u b s t i t u t i n g BASF 

f o r a f i c t i t i o u s l y named defendant p u r s u a n t t o Rule 9 ( h ) , A l a . 

R. C i v . P., so as t o negate BASF's l i m i t a t i o n s argument. 

In Ex p a r t e Bowman, 986 So. 2d 1152 ( A l a . 2007), a 

p l a i n t i f f was h e l d t o have e x e r c i s e d r e a s o n a b l e d i l i g e n c e i n 

naming a co-employee i n p l a c e of a f i c t i t i o u s l y named p a r t y . 

Under Bowman, evi d e n c e of a c l a i m a n t ' s mere p r i o r knowledge of 

the i d e n t i t y of a pers o n and h i s or her j o b i s i n s u f f i c i e n t 

e v i d e n c e , by i t s e l f , t o i n d i c a t e t h a t a c l a i m a n t had the 

i n f o r m a t i o n n e c e s s a r y t o name the p a r t y when " [ t ] h e r e [ w a s ] 

1 A l t h o u g h BASF o m i t t e d l i s t i n g l i m i t a t i o n s as an 
a f f i r m a t i v e defense i n i t s r e s p o n s i v e p l e a d i n g s , the C r a b t r e e s 
do not a s s e r t t h a t t h a t o m i s s i o n amounts t o a w a i v e r of t h a t 
d e fense. 
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no l o g i c a l and n e c e s s a r y l i n k a g e between knowledge t h a t an 

i n d i v i d u a l had r e s p o n s i b i l i t y f o r the q u a l i t y of the p r o d u c t 

produced and knowledge t h a t such i n d i v i d u a l was a p a r t i c i p a n t 

i n a c q u i r i n g , i n s t a l l i n g , and m o d i f y i n g the machine t h a t makes 

the p r o d u c t . " 986 So. 2d a t 1157. 

When the C r a b t r e e s were i n f o r m e d t h a t J.F. P a t e and CHP 

had performed the c o n t r a c t i n g work r e l a t e d t o the p a r k i n g 

deck, t h e y were l i k e w i s e i n f o r m e d t h a t the p o l y u r e t h a n e 

m a t e r i a l t h a t had been a p p l i e d t o the p a r k i n g deck was 

manufactured by Degussa. Immediately a f t e r l e a r n i n g t h a t 

i n f o r m a t i o n , the C r a b t r e e s f i l e d t h e i r second amended 

c o m p l a i n t t o s u b s t i t u t e J.F. P a t e and CHP as p a r t i e s t o the 

a c t i o n . BASF p o s i t s i n i t s a p p e l l a t e b r i e f t h a t , because the 

C r a b t r e e s were made aware t h a t Degussa, a BASF s u b s i d i a r y , was 

somehow i n v o l v e d w i t h the p o l y u r e t h a n e m a t e r i a l , the C r a b t r e e s 

n e c e s s a r i l y f a i l e d t o a c t r e a s o n a b l y by not a l s o a dding 

Degussa or BASF as a defendant a t t h a t time (which was w i t h i n 

a few days of when, a c c o r d i n g t o BASF, the l i m i t a t i o n s p e r i o d 

would have e x p i r e d ) . We d i s a g r e e ; the l i m i t e d knowledge t h a t 

the C r a b t r e e s had been g i v e n r e g a r d i n g Degussa's merely h a v i n g 

manufactured the p o l y u r e t h a n e m a t e r i a l would not have r e q u i r e d 
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a r e a s o n a b l e p e r s o n t o add Degussa as a defendant. In a t o r t 

a c t i o n , such as t h i s case, i n which the manner t h a t a c e r t a i n 

p r o d u c t was a p p l i e d , or the way a c e r t a i n a c t i o n i n the 

a p p l i c a t i o n p r o c e s s was performed, i s a l l e g e d t o have 

t h e r e a f t e r p r o x i m a t e l y caused an i n j u r y , the mere manufacturer 

of the m a t e r i a l t h a t was s u b s e q u e n t l y a p p l i e d i n c o r r e c t l y i s 

not, i p s o f a c t o , a p r o p e r defendant; s i m i l a r l y , i n a common 

s l i p - a n d - f a l l case i n v o l v i n g a s l i p p e r y , wet f l o o r c o v e r e d 

w i t h c l e a n i n g s o l v e n t , i t i s not the maker of the s o l v e n t t h a t 

i s g e n e r a l l y a p r o p e r defendant but, r a t h e r , the p e r s o n who 

l e f t the s o l v e n t i n a hazardous p o s i t i o n . In our view, the 

C r a b t r e e s a c t e d i n a r e a s o n a b l y d i l i g e n t manner i n t h e i r 

d i s c o v e r y e f f o r t s and i n t h e i r s u b s t i t u t i o n of Degussa f o r 

f i c t i t i o u s l y named defendant "G" j u s t a few days a f t e r 

l e a r n i n g f o r the f i r s t time t h a t Degussa had p l a y e d a r o l e i n 

a p p l y i n g the p o l y u r e t h a n e m a t e r i a l t o the p a r k i n g deck. 

BASF f u r t h e r argues t h a t the C r a b t r e e s ' f a i l u r e t o 

a c t u a l l y add i t as a defendant u n t i l March 2007 i s p r o o f of 

the C r a b t r e e s ' l a c k of d i l i g e n c e so as t o p r e v e n t r e l a t i o n 

back of the amendment t o the c o m p l a i n t . We d i s a g r e e . I t 

appears t h a t the C r a b t r e e s t r e a t e d BASF as i f i t were the same 
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e n t i t y as Degussa once BASF had i n j e c t e d i t s e l f i n t o the 

l i t i g a t i o n by, on i t s own i n i t i a t i v e , f i l i n g an answer t o the 

c o m p l a i n t s t a t i n g t h a t BASF, and not Degussa, was the p r o p e r 

defendant. We p e r c e i v e BASF's argument as an 11th-hour 

attempt t o r e t r a c t i t s own p l e a d i n g a t t e m p t i n g t o i n t e r p o s e 

i t s e l f i n t o the l i t i g a t i o n i n l i e u of Degussa, whom BASF 

c l a i m e d was not a p r o p e r p a r t y . 

Because an a p p e l l a t e c o u r t may p r o p e r l y a f f i r m a summary 

judgment on any ground apparent of r e c o r d " u n l e s s due-process 

c o n s t r a i n t s r e q u i r e o t h e r w i s e , " Wheeler v. George, 39 So. 3d 

1061, 1083 ( A l a . 2009), we next address whether the summary 

judgment i n f a v o r of BASF i s due t o be a f f i r m e d on the 

a l t e r n a t i v e b a s i s t h a t BASF i s not l i a b l e t o the C r a b t r e e s as 

a matter of s u b s t a n t i v e law. The C r a b t r e e s argue t h a t the 

i s s u e whether BASF v o l u n t a r i l y assumed a duty t o i n s p e c t i s 

n e c e s s a r i l y a q u e s t i o n of f a c t because such q u e s t i o n s are 

g e n e r a l l y t o be viewed i n l i g h t of a l l the p e r t i n e n t f a c t s and 

c i r c u m s t a n c e s ; on the o t h e r hand, BASF a s s e r t s t h a t 

a s s u m p t i o n - o f - d u t y i s s u e s may p r o p e r l y be r e s o l v e d as 

q u e s t i o n s of law. We agree w i t h the C r a b t r e e s t h a t , under 

Alabama law, whether a duty t o o t h e r s has been assumed through 
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a p a r t y ' s a f f i r m a t i v e conduct i s t o be de t e r m i n e d i n l i g h t of 

a l l the f a c t s and c i r c u m s t a n c e s . See Bryan v. Alabama Power  

Co. , 20 So. 3d 108, 119 ( A l a . 2009); see a l s o S p r i n g h i l l  

Hosps., I n c . v. L a r r i m o r e , 5 So. 3d 513, 516 ( A l a . 2008) 

(scope of a p h a r m a c i s t ' s v o l u n t a r y u n d e r t a k i n g i s f a c t -

s p e c i f i c ) . 

The C r a b t r e e s s u b m i t t e d t o the t r i a l c o u r t a l e t t e r , s e n t 

by a manager of "ChemRex, I n c . , " a c o r p o r a t e e n t i t y renamed 

and merged i n t o BASF, t h a t was add r e s s e d t o CHP's owner; i n 

t h a t l e t t e r , the manager s t a t e d t h a t , because of 

" c o m p l i c a t i o n s " t h a t had o c c u r r e d w i t h r e s p e c t t o "the 

p r e v i o u s j o b " ( i . e . , improper s i t e p r e p a r a t i o n and p r o d u c t 

a p p l i c a t i o n i n p l a c i n g a t o p c o a t upon the s u r f a c e of a lower 

deck of the M o b i l e I n f i r m a r y garage i n q u e s t i o n ) , he and the 

owner had "agreed t h a t r e p r e s e n t a t i v e s from ChemRex, I n c . [ , ] 

would be p r e s e n t d u r i n g v a r i o u s times of the p r o j e c t t o  

i n s p e c t the p r e p a r a t o r y work, a p p l i c a t i o n of the p r o d u c t s and 

t o p r o v i d e any t e c h n i c a l a s s i s t a n c e t h a t may be r e q u i r e d " 

(emphasis added). The manager f u r t h e r recommended t h a t an 

i n s p e c t i o n take p l a c e " a t l e a s t once a week t o i n s u r e t h a t a l l 

p a r t i e s i n v o l v e d are i n agreement w i t h the m a n u f a c t u r e r ' s 
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i n s t r u c t i o n s . " In a d d i t i o n , CHP's owner t e s t i f i e d t h a t he had 

r e l i e d upon h i s u n d e r s t a n d i n g of the agreement t h a t ChemRex 

"would have somebody t h e r e t o i n s p e c t the p r e p a r a t o r y work" 

and " t o i n s p e c t the a p p l i c a t i o n of the p r o d u c t s . " F i n a l l y , i t 

i s c e r t a i n l y f o r e s e e a b l e t h a t i n v i t e e s , such as Edward 

C r a b t r e e , who walk t o and from p a r k e d c a r s a t a m e d i c a l - c e n t e r 

garage may s l i p and f a l l w h i l e t r a v e r s i n g a p a r k i n g deck 

c o a t e d w i t h m a t e r i a l t h a t has been i m p r o p e r l y a p p l i e d . 

A l t h o u g h we acknowledge t h a t the r e c o r d a l s o c o n t a i n s e v i d e n c e 

i n d i c a t i n g t h a t the e x t e n t of ChemRex's a u t h o r i t y was l i m i t e d 

t o merely making recommendations t o CHP when r e q u e s t e d or when 

a ChemRex employee observed a c o n d i t i o n t h a t w a r r a n t e d 

a t t e n t i o n , we b e l i e v e t h a t , g i v e n the c u r r e n t s t a t e of the 

r e c o r d , the t r i e r of f a c t must r e s o l v e the d i s p u t e c o n c e r n i n g 

whether BASF, through ChemRex, v o l u n t a r i l y assumed, and 

breached, a d u t y t o i n s p e c t the i n s t a l l a t i o n of the 

p o l y u r e t h a n e m a t e r i a l so as t o have i n j u r e d the C r a b t r e e s . 

See K i n g v. N a t i o n a l Spa & P o o l I n s t . , I n c . , 570 So. 2d 612, 

615 ( A l a . 1990) ( q u o t i n g Restatement (Second) of T o r t s § 324A 

(1966)). 
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On the b a s i s of the f o r e g o i n g f a c t s and a u t h o r i t i e s , the 

summary judgment e n t e r e d i n f a v o r of BASF i s r e v e r s e d . The 

cause i s remanded f o r f u r t h e r p r o c e e d i n g s . 

REVERSED AND REMANDED. 

Thompson, P.J., and Thomas and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

P i t t m a n , J . , d i s s e n t s , w i t h w r i t i n g . 
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PITTMAN, Judge, d i s s e n t i n g . 

A l t h o u g h I agree w i t h the main o p i n i o n t h a t the summary 

judgment may not p r o p e r l y be a f f i r m e d on the l i m i t a t i o n s 

ground c i t e d by the t r i a l c o u r t upon which BASF r e l i e d i n i t s 

summary-judgment motion and i n i t s b r i e f t o t h i s c o u r t , I 

cannot agree t h a t a genuine i s s u e of f a c t e x i s t s as t o BASF's 

h a v i n g breached an assumed c o n t r a c t u a l d u t y i n t h i s case. Not 

o n l y i s t h e r e e v i d e n c e t h a t CHP, not BASF, had paramount 

d e c i s i o n - m a k i n g a u t h o r i t y as t o a p p l i c a t i o n of the 

p o l y u r e t h a n e m a t e r i a l , but t e c h n i c a l d a t a sheets i n the 

p o s s e s s i o n of CHP r e g a r d i n g the p o l y u r e t h a n e m a t e r i a l a l s o 

i n c l u d e the f o l l o w i n g e x p r e s s d i s c l a i m e r p r o v i s i o n : "User 

[ i . e . , CHP] s h a l l determine the s u i t a b i l i t y of the p r o d u c t s 

f o r the i n t e n d e d use and assume a l l r i s k s and l i a b i l i t y i n 

c o n n e c t i o n t h e r e w i t h . " On t h a t b a s i s , I r e s p e c t f u l l y d i s s e n t 

from the r e v e r s a l and remandment. 
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