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Tanita Cain d/b/a Alabama F i r s t Friday, Inc. 

v. 

Theresa Strachan d/b/a By Any Means Entertainment and 
Celebrity 1st Friday et a l . 

Appeal from Jefferson C i r c u i t Court 
(CV-10-710) 

THOMPSON, P r e s i d i n g Judge. 

T a n i t a C a i n , d o i n g b u s i n e s s as Alabama F i r s t F r i d a y , I n c . 

("Cain"), 1 appeals from a summary judgment e n t e r e d i n f a v o r of 

1The p l e a d i n g s i n the t r i a l c o u r t are s t y l e d t o i n d i c a t e 
t h a t the p l a i n t i f f i s T a n i t a C a i n , d o i n g b u s i n e s s as Alabama 
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the d e f e n d a n t s , Theresa S t r a c h a n , d o i n g b u s i n e s s as By Any 

Means E n t e r t a i n m e n t and C e l e b r i t y 1 s t F r i d a y , Frank Walker, 

and J e m e l l e Cunningham ( h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d t o 

as "the d e f e n d a n t s " ) . 2 

The r e c o r d i n t h i s case i n d i c a t e s the f o l l o w i n g . On 

March 5, 2010, C a i n f i l e d a v e r i f i e d c o m p l a i n t f o r a 

p r e l i m i n a r y i n j u n c t i o n a g a i n s t the d e f e n d a n t s , s e e k i n g t o 

p r e v e n t them from u s i n g the name " C e l e b r i t y 1 s t F r i d a y s " i n 

a d v e r t i s e m e n t s and p r o m o t i o n a l m a t e r i a l s and t o e n j o i n them 

from h o l d i n g an event s c h e d u l e d f o r t h a t day. In her 

F i r s t F r i d a y , I n c . However, the c o m p l a i n t and a document from 
the Alabama S e c r e t a r y o f S t a t e ' s o f f i c e , which i s a t t a c h e d as 
an e x h i b i t t o the c o m p l a i n t , i n d i c a t e t h a t F i r s t F r i d a y , I n c . , 
i s a p r o p e r l y r e g i s t e r e d Alabama c o r p o r a t i o n . Moreover, the 
c o m p l a i n t i n d i c a t e s t h a t T a n i t a C a i n i s the p r e s i d e n t o f F i r s t 
F r i d a y , I n c . The n o t i c e of appea l l i s t s o n l y T a n i t a C a i n as 
the a p p e l l a n t , but the a p p e l l a n t ' s b r i e f on appe a l has been 
f i l e d on b e h a l f o f T a n i t a C a i n , d o i n g b u s i n e s s as Alabama 
F i r s t F r i d a y , I n c . 

2The p l e a d i n g s i n the t r i a l c o u r t are s t y l e d t o i n d i c a t e 
t h a t Frank Walker was b e i n g sued as "Frank Walker, d/b/a 
C e l e b r i t y 1 s t F r i d a y . " The c o m p l a i n t a s s e r t s , "upon 
i n f o r m a t i o n and b e l i e f , " t h a t Walker i s a p r i n c i p a l and 
f i n a n c i a l b a cker o f C e l e b r i t y 1st F r i d a y . J e m e l l e Cunningham 
was b e i n g sued i n her c a p a c i t y as S t r a c h a n ' s a t t o r n e y . We note 
t h a t Cunningham d i d not r e p r e s e n t S t r a c h a n i n t h i s l i t i g a t i o n . 
F i n a l l y , Sheraton H o t e l Birmingham and the Birmingham 
J e f f e r s o n C i v i c C e n ter were o r i g i n a l l y named as defendants i n 
t h i s case, but they were d i s m i s s e d on May 14, 2010. 
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c o m p l a i n t , C a i n a s s e r t e d t h a t the Alabama S e c r e t a r y o f S t a t e ' s 

o f f i c e had g r a n t e d her the e x c l u s i v e r i g h t t o the t r a d e name 

" F i r s t F r i d a y s " f o r a t e n - y e a r p e r i o d and t h a t the r i g h t d i d 

not e x p i r e u n t i l J u l y 27, 2015. C a i n contended t h a t b o t h she 

and the de f e n d a n t s were u s i n g l o c a l media t o a d v e r t i s e 

s e p a r a t e events t o be h e l d i n Birmingham on March 5, 2010, 

under the name o f " 1 s t F r i d a y s " and t h a t C a i n would s u f f e r 

damage i f the defendants were a l l o w e d t o pr o c e e d under the 

name " 1 s t F r i d a y s . " 

The t r i a l c o u r t h e l d a h e a r i n g the day the c o m p l a i n t was 

f i l e d and the events were s c h e d u l e d t o tak e p l a c e . A f t e r the 

h e a r i n g , the t r i a l c o u r t d e n i e d C a i n ' s r e q u e s t f o r a 

p r e l i m i n a r y i n j u n c t i o n from the bench and e n t e r e d a w r i t t e n 

o r d e r d e n y i n g the r e q u e s t on March 9, 2010. In i t s w r i t t e n 

o r d e r , the t r i a l c o u r t s t a t e d t h a t C a i n had f a i l e d t o meet her 

burden, "weighing the h a r d s h i p imposed on the d e f e n d a n t [ s ] and 

the e x i s t e n c e o f a remedy a t law." The t r i a l c o u r t d i d , 

however, s c h e d u l e a h e a r i n g t o a l l o w C a i n t o prove her 

damages. C a i n d i d not appeal from the d e n i a l o f her r e q u e s t 

f o r a p r e l i m i n a r y i n j u n c t i o n . 
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B e f o r e the h e a r i n g on damages, the p a r t i e s had d i s p u t e s 

r e g a r d i n g the d e f e n d a n t s ' propounded d i s c o v e r y r e q u e s t s , which 

concerned the i s s u e of damages. The d i s c o v e r y d i s p u t e s 

c o n t i n u e d u n t i l u l t i m a t e l y , on June 10, 2010, the d e f e n d a n t s 

f i l e d a motion t o d i s m i s s o r , i n the a l t e r n a t i v e , f o r a 

summary judgment, a r g u i n g t h a t C a i n had not proven t h a t she 

was i n any way damaged by the a l l e g e d i n f r i n g e m e n t o f her 

t r a d e name. On June 18, 2010, the t r i a l c o u r t e n t e r e d a 

summary judgment i n f a v o r of the d e f e n d a n t s . 3 I n the 

judgment, the t r i a l c o u r t agreed w i t h the d e f e n d a n t s t h a t C a i n 

had f a i l e d t o prove damages, s t a t i n g t h a t " [ t ] h e r e would be no 

way t o c a l c u l a t e damages i n t h i s case w i t h o u t r e l y i n g on pure 

s p e c u l a t i o n . " 

A f t e r the summary judgment was e n t e r e d , the p a r t i e s f i l e d 

numerous postjudgment motions. On June 19, 2010, C a i n f i l e d 

a " M o t i o n t o S t r i k e M o t ion t o D i s m i s s and Summary Judgment 

Arguments." On June 21, 2010, the d e f e n d a n t s f i l e d b o t h a 

3 I n her b r i e f t o t h i s c o u r t , C a i n a s s e r t s t h a t the t r i a l 
c o u r t g r a n t e d the motion f o r a summary judgment w i t h o u t a 
h e a r i n g . However, i n t h e i r b r i e f , the d e f e n d a n t s contend t h a t 
a h e a r i n g was h e l d on June 17, 2010, and the t r i a l c o u r t ' s 
summary judgment i n d i c a t e s t h a t i t was based upon arguments 
made at the June 17, 2010, h e a r i n g . A t r a n s c r i p t of the 
h e a r i n g i s not i n c l u d e d i n the r e c o r d on a p p e a l . 

4 
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response t o C a i n ' s motion t o s t r i k e and a motion f o r an award 

of a t t o r n e y fees and c o s t s p u r s u a n t t o the Alabama L i t i g a t i o n 

A c c o u n t a b i l i t y A c t ("the ALAA"), § 12-19-270 e t seq., A l a . 

Code 1975. On J u l y 1, 2010, C a i n f i l e d a motion t o a l t e r , 

amend, or v a c a t e the summary judgment. On J u l y 15, 2010, the 

t r i a l c o u r t e n t e r e d s e p a r a t e o r d e r s denying C a i n ' s motion t o 

a l t e r , amend, or v a c a t e and her motion t o s t r i k e . That same 

day, the t r i a l c o u r t a l s o e n t e r e d an o r d e r awarding the 

defendants a t t o r n e y f e e s i n the amount of $2,500, p u r s u a n t t o 

the ALAA. C a i n t i m e l y appealed. 

C a i n a s s e r t s t h a t the t r i a l c o u r t i m p r o p e r l y e n t e r e d the 

summary judgment i n f a v o r of the defendants because, she says, 

a genuine i s s u e o f m a t e r i a l f a c t e x i s t e d . 

" T h i s C o u r t ' s r e v i e w o f a summary judgment i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. Auto. I n s . Co., 
886 So. 2d 72, 74 ( A l a . 2003). We a p p l y the same 
s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the movant 
has made a prima f a c i e showing t h a t no genuine i s s u e 
of m a t e r i a l f a c t e x i s t s and t h a t the movant i s 
e n t i t l e d t o a judgment as a m a t t e r of law. R u l e 
5 6 ( c ) , A l a . R. C i v . P.; B l u e Cross & B l u e S h i e l d of  
Alabama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2004). In making such a d e t e r m i n a t i o n , we must 
r e v i e w the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1986). Once the movant makes a prima f a c i e 
showing t h a t t h e r e i s no genuine i s s u e o f m a t e r i a l 
f a c t , the burden then s h i f t s t o the nonmovant t o 
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produce ' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass v.  
S o u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989); A l a . Code 1975, § 12-21-12. 
' [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e o f such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' West v.  
Founders L i f e A s s u r . Co. of F l a . , 547 So. 2d 870, 
871 ( A l a . 1989)." 

Dow v. Alabama Democratic P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2004). 

In her b r i e f on a p p e a l , C a i n argues t h a t her c o m p l a i n t 

f o r i n j u n c t i v e r e l i e f r a i s e d the i s s u e o f what C a i n c a l l e d her 

" e x c l u s i v e r i g h t " t o use the t r a d e name " F i r s t F r i d a y s . " That 

i s s u e , she says, was " u n d i s p u t e d and i n c a p a b l e of b e i n g 

f o r e c l o s e d upon d u r i n g argument t h e r e f o r e making s a i d i s s u e a 

genuine i s s u e . " She s t a t e s t h a t the t r i a l c o u r t s h o u l d have 

r e c o g n i z e d the f a c t u a l i s s u e r a i s e d i n the c o m p l a i n t and, 

t h e r e f o r e , t h a t e n t r y o f the summary judgment was improper. 

The t r i a l c o u r t d e n i e d C a i n ' s r e q u e s t f o r a p r e l i m i n a r y 

i n j u n c t i o n on the b a s i s t h a t she had f a i l e d t o meet her burden 

w i t h r e g a r d t o "weighing the h a r d s h i p imposed on [ t h e 

d e f e n d a n t s ] and the e x i s t e n c e of a remedy a t law." The o r d e r 

denying the r e q u e s t f o r an i n j u n c t i o n c o n t a i n e d no f i n d i n g s on 

the i s s u e o f i n f r i n g e m e n t . A p p a r e n t l y , the t r i a l c o u r t found 
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t h a t t h e r e was some m e r i t t o the c o n t e n t i o n t h a t the 

defendants had i n f r i n g e d C a i n ' s t r a d e name, however, because, 

w i t h o u t such a f i n d i n g , t h e r e would have been no need t o go 

fo r w a r d on the i s s u e o f the damage caused by the a l l e g e d 

i n f r i n g e m e n t . 

The d i s c o v e r y r e q u e s t s the defendants propounded a f t e r 

the d e n i a l of the r e q u e s t f o r a p r e l i m i n a r y i n j u n c t i o n 

concerned C a i n ' s damages. The d e f e n d a n t s ' motion f o r summary 

judgment was based upon t h e i r c o n t e n t i o n t h a t C a i n was unable 

t o prove t h a t she had been damaged by the a l l e g e d 

i n f r i n g e m e n t . The t r i a l c o u r t e n t e r e d the summary judgment i n 

f a v o r o f the defendants based upon C a i n ' s f a i l u r e t o prove 

damages, s t a t i n g t h a t C a i n had p r o v i d e d the c o u r t w i t h "no way 

to c a l c u l a t e damages w i t h o u t r e l y i n g on pure s p e c u l a t i o n . " 

T h e r e f o r e , C a i n ' s argument t h a t her v e r i f i e d c o m p l a i n t r a i s e d 

a f a c t u a l i s s u e r e g a r d i n g whether the d e f e n d a n t s ' use o f the 

name " C e l e b r i t y 1 s t F r i d a y " c o n s t i t u t e d i n f r i n g e m e n t o f her 

t r a d e name seems m i s p l a c e d . Both the defendants and the t r i a l 

c o u r t appear t o have moved beyond t h a t q u e s t i o n a t the time 

the summary judgment was e n t e r e d . 

7 
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On a p p e a l , C a i n makes no argument r e g a r d i n g the i s s u e of 

damages, and she f a i l s t o p o i n t out any ev i d e n c e i n the r e c o r d 

t h a t would be r e l e v a n t t o the i s s u e of damages. Her o n l y 

argument i s t h a t the v e r i f i e d c o m p l a i n t r a i s e d a genuine i s s u e 

o f f a c t as t o whether t h e r e had been an i n f r i n g e m e n t o f her 

t r a d e name t h a t the t r i a l c o u r t s h o u l d have r e c o g n i z e d . 

A c c o r d i n g l y , C a i n has f a i l e d t o demonstrate e r r o r on the p a r t 

of the t r i a l c o u r t . "The p a r t y opposing a motion f o r summary 

judgment may not merely r e l y upon the a l l e g a t i o n s and d e n i a l s 

i n p l e a d i n g s i n o r d e r t o d e f e a t a p r o p e r l y s u p p o r t e d motion. 

Underwood v. A l l s t a t e I n s . Co., 590 So. 2d 258, 259 ( A l a . 

1991); G a l l u p s v. C o t t e r , 534 So. 2d 585, 588 ( A l a . 1988)." 

Lewis v. M o b i l O i l Corp., 765 So. 2d 629, 630 ( A l a . 1999). 

Once the defendants made a prima f a c i e showing t h a t t h e r e 

was no genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g the i s s u e o f 

damages, the burden s h i f t e d t o C a i n t o produce " s u b s t a n t i a l 

e v i d e n c e " t h a t she had, i n f a c t , i n c u r r e d damages as a r e s u l t 

of the a l l e g e d i n f r i n g e m e n t . See Dow, 897 So. 2d a t 1038-39. 

However, our r e v i e w o f the r e c o r d i n d i c a t e s t h a t C a i n d i d not 

produce any e v i d e n c e , l e t alone s u b s t a n t i a l e v i d e n c e , 

r e g a r d i n g her damages. We co n c l u d e , t h e r e f o r e , t h a t the t r i a l 
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c o u r t p r o p e r l y e n t e r e d a summary judgment i n f a v o r of the 

d e f e n d a n t s . 

C a i n a l s o argues t h a t the t r i a l c o u r t e r r e d i n awarding 

the defendants a t t o r n e y f e e s p u r s u a n t t o the ALAA, because, 

she says, her a c t i o n a g a i n s t the defendants was not w i t h o u t 

" s u b s t a n t i a l j u s t i f i c a t i o n . " C a i n a l s o p o i n t s out t h a t the 

t r i a l c o u r t ' s o r d e r awarding the defendants a t t o r n e y f e e s 

v i o l a t e d the ALAA by f a i l i n g t o s p e c i f i c a l l y s e t f o r t h the 

reasons f o r i t s award, as r e q u i r e d by § 12-19-273, A l a . Code 

1975. The defendants acknowledge t h a t the t r i a l c o u r t ' s o r d e r 

f a i l s t o comply w i t h § 12-19-273 and urge t h i s c o u r t t o remand 

t h i s cause f o r the t r i a l c o u r t t o e n t e r an o r d e r awarding 

a t t o r n e y f e e s t h a t i s i n compliance w i t h the ALAA. 

N e i t h e r p a r t y has r a i s e d the i s s u e whether t h i s c o u r t has 

j u r i s d i c t i o n t o c o n s i d e r t h i s q u e s t i o n . However, 

" ' j u r i s d i c t i o n a l m a t t e r s are of such magnitude t h a t we take 

n o t i c e of them a t any time and do so even ex mero motu. 

Sexton v. Sexton, 42 So. 3d 1280, 1282 ( A l a . C i v . App. 2010) 

( q u o t i n g Nunn v. Baker, 518 So. 2d 711, 712 ( A l a . 1987)). 

In McDorman v. A r c h e r , 678 So. 2d 112 ( A l a . C i v . App. 

1995), t h i s c o u r t h e l d t h a t , f o r a t r i a l c o u r t t o have 
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j u r i s d i c t i o n t o p r o p e r l y c o n s i d e r a motion s e e k i n g an award o f 

a t t o r n e y f e e s p u r s u a n t t o the ALAA, the motion must be f i l e d 

b e f o r e t h e r e has been an a d j u d i c a t i o n of the a c t i o n on the 

m e r i t s . In McDorman, t h i s c o u r t , q u o t i n g Baker v. W i l l i a m s  

B r o t h e r s , I n c . , 601 So. 2d 110, 112 ( A l a . C i v . App. 1992), 

s t a t e d : 

"'The p l a i n language of § 12-19-27[2] s t a t e s t h a t the 
c o u r t must make i t s award o f a t t o r n e y ' s fees under 
the [ALAA] as p a r t of i t s judgment on the m e r i t s of 
the case, " i n a d d i t i o n " t o o t h e r c o s t s a s s e s s e d 
a g a i n s t a f r i v o l o u s l i t i g a n t . The s t a t u t e does not 
c r e a t e a new or s e p a r a t e cause of a c t i o n t o be 
brought a f t e r a case i s l i t i g a t e d and g i v e n a f i n a l 
a d j u d i c a t i o n on i t s m e r i t s ; r a t h e r , i t i n d i c a t e s t h a t 
the motion must be made d u r i n g the pendency o f the 
case. ' " 

McDorman, 678 So. 2d a t 112; see a l s o H a l l v. American Indem.  

Group, 681 So. 2d 220, 221 ( A l a . C i v . App. 1996) (motion f o r 

a t t o r n e y f e e s p u r s u a n t t o the ALAA was f i l e d b e f o r e the e n t r y 

of a f i n a l judgment, thus the t r i a l c o u r t had j u r i s d i c t i o n t o 

award a t t o r n e y f e e s ) . 

In t h i s case, the defendants f i l e d the motion f o r a t t o r n e y 

f e e s on June 21, 2010--three days a f t e r the t r i a l c o u r t 

e n t e r e d the summary judgment. T h e r e f o r e , the motion was made 

a f t e r the f i n a l a d j u d i c a t i o n on the m e r i t s , and the t r i a l 

c o u r t had no j u r i s d i c t i o n t o award a t t o r n e y f e e s . Because the 
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t r i a l c o u r t l a c k e d j u r i s d i c t i o n over the i s s u e of a t t o r n e y 

f e e s , the o r d e r p u r p o r t e d l y awarding the fe e s i s v o i d . Ex 

p a r t e C i t i z e n s Bank, 879 So. 2d 535, 540 ( A l a . 2003). "A v o i d 

judgment w i l l not sup p o r t an a p p e a l , and 'an a p p e l l a t e c o u r t 

must d i s m i s s an attempted appe a l from such a v o i d judgment.'" 

C o l b u r n v. C o l b u r n , 14 So. 3d 176, 179 ( A l a . C i v . App. 2009) 

( q u o t i n g Vann v. Cook, 989 So. 2d 556, 559 ( A l a . C i v . App. 

2008)). T h e r e f o r e , we d i s m i s s t h a t p o r t i o n of Ca i n ' s a p p e a l 

c o n c e r n i n g the p r o p r i e t y o f the award of a t t o r n e y fees t o the 

def e n d a n t s , and we i n s t r u c t the t r i a l c o u r t t o v a c a t e i t s J u l y 

15, 2010, o r d e r awarding the defendants a t t o r n e y f e e s . The 

summary judgment e n t e r e d on June 18, 2010, i s a f f i r m e d . 

SUMMARY JUDGMENT OF JUNE 18, 2010, AFFIRMED; APPEAL 

DISMISSED IN PART WITH INSTRUCTIONS. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 
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