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BRYAN, Judge. 

M i c h a e l D. L o c k r i d g e ("the husband") appeals from a 

judgment e n t e r e d by the Etowah C i r c u i t C ourt ("the t r i a l 

c o u r t " ) t h a t r e f u s e d t o g r a n t him an a b s o l u t e d i v o r c e from 

K a r l a D. L o c k r i d g e ("the w i f e " ) and t h a t f a i l e d t o modify 
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c e r t a i n a s p e c t s of a l e g a l - s e p a r a t i o n judgment t h a t had been 

e n t e r e d by the t r i a l c o u r t on b e h a l f of the husband and the 

w i f e . 

P r o c e d u r a l H i s t o r y 

The r e c o r d i n d i c a t e s t h a t the p a r t i e s were m a r r i e d i n 

F e b r u a r y 2001 and t h a t they s e p a r a t e d i n September 2008. The 

p a r t i e s were the p a r e n t s of one c h i l d , a son, who was born i n 

March 2000. On O c t o b e r 3, 2008, the w i f e f i l e d a c o m p l a i n t 

f o r a d i v o r c e a l l e g i n g i r r e c o n c i l a b l e d i f f e r e n c e s and 

i n c o m p a t i b i l i t y of temperament as grounds f o r the d i v o r c e . 

She r e q u e s t e d , among o t h e r r e l i e f , t h a t the p a r t i e s be o r d e r e d 

t o p r o v i d e a c o l l e g e e d u c a t i o n f o r the son. The t r i a l c o u r t 

e n t e r e d a s t a t u s quo pendente l i t e o r d e r on October 7, 2008, 

t h a t o r d e r e d the p a r t i e s , among o t h e r t h i n g s , t o c o n t i n u e 

p a y i n g f i x e d monthly expenses i n the same manner as th e y had 

been p a i d b e f o r e the d i v o r c e a c t i o n was f i l e d . 

On November 7, 2008, the husband f i l e d an answer t o the 

w i f e ' s c o m p l a i n t and s t a t e d t h a t he d i d not d e s i r e a d i v o r c e ; 

however, he a l s o f i l e d a c o u n t e r c l a i m t h a t r e q u e s t e d , among 

o t h e r r e l i e f , a d i v i s i o n of the m a r i t a l p r o p e r t y and d e b t s . 

On March 23, 2009, the w i f e f i l e d an amended c o m p l a i n t 
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s e e k i n g a l e g a l s e p a r a t i o n from the husband i n accordance w i t h 

§ 30-2-40, A l a . Code 1975. The w i f e a l l e g e d t h a t she had had 

a l i v e r t r a n s p l a n t i n 2005 and t h a t she had t o ta k e e x p e n s i v e 

" a n t i - r e j e c t i o n " m e d i c a t i o n so t h a t her body d i d not r e j e c t 

the t r a n s p l a n t e d l i v e r . The w i f e f u r t h e r a l l e g e d t h a t the 

c o s t of t h i s m e d i c a t i o n was c o m p l e t e l y c o v e r e d by the 

husband's employer's i n s u r a n c e p r o v i d e r , t h a t she was 

unemployed, and t h a t she had not been a b l e t o f i n d a h e a l t h -

i n s u r a n c e p o l i c y t h a t would cover the c o s t of the a n t i -

r e j e c t i o n m e d i c a t i o n t h a t she needed. 

On March 26, 2009, the t r i a l c o u r t e n t e r e d an o r d e r 

r e q u i r i n g the husband t o pay the w i f e c h i l d s u p p o r t i n the 

amount of $164 a week; o r d e r e d the husband t o c o n t i n u e t o pay 

the mortgage on the m a r i t a l r e s i d e n c e , the w i f e ' s a u t o m o b i l e -

l o a n payment, and the u t i l i t y b i l l s ; and o r d e r e d the w i f e t o 

pay f o r " f o o d and i n c i d e n t a l s . " On A p r i l 6, 2009, the husband 

o b j e c t e d t o the w i f e ' s r e q u e s t f o r a l e g a l s e p a r a t i o n and 

r e q u e s t e d an a b s o l u t e d i v o r c e . 

The t r i a l c o u r t conducted an ore tenus h e a r i n g on May 5, 

2009. At t h a t h e a r i n g , the w i f e s t a t e d t h a t the s o l e reason 

she wanted a l e g a l s e p a r a t i o n r a t h e r than an a b s o l u t e d i v o r c e 
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was because she wanted t o keep her h e a l t h - i n s u r a n c e coverage 

under the p l a n p r o v i d e d by the husband's employer. The 

husband m a i n t a i n e d t h a t he wanted a d i v o r c e and not a l e g a l 

s e p a r a t i o n . The husband acknowledged t h a t , due t o the w i f e ' s 

August 2005 l i v e r t r a n s p l a n t , the w i f e had t o ta k e c e r t a i n 

m e d i c a t i o n f o r the r e s t of her l i f e t o make sure t h a t her body 

d i d not r e j e c t the t r a n s p l a n t e d l i v e r . The w i f e s t a t e d t h a t 

the husband's e m p l o y e r - p r o v i d e d h e a l t h i n s u r a n c e p a i d between 

$5,000 and $6,000 a month on her b e h a l f f o r her p r e s c r i p t i o n 

m e d i c a t i o n and t h a t she would need t h a t m e d i c a t i o n f o r the 

r e s t of her l i f e . The w i f e s t a t e d t h a t she had r e s e a r c h e d the 

approximate c o s t of o b t a i n i n g h e a l t h i n s u r a n c e c o n s i d e r i n g her 

m e d i c a l h i s t o r y , and she t e s t i f i e d t h a t the l o w e s t monthly 

h e a l t h - i n s u r a n c e p l a n t h a t she q u a l i f i e d f o r c o s t $600 a 

month. 

The w i f e , who was 36 years o l d a t t h a t t i m e , t e s t i f i e d 

t h a t she had a c o l l e g e degree i n c o m p u t e r - i n f o r m a t i o n systems 

and t h a t , b e f o r e the p a r t i e s m a r r i e d , she had worked as a 

computer programmer f o r two y e a r s , e a r n i n g a p p r o x i m a t e l y 

$35,000 a year , u n t i l she was l a i d o f f . The son was born 

s h o r t l y t h e r e a f t e r , and the w i f e d i d not r e t u r n t o work a f t e r 
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g i v i n g b i r t h t o the son, except as a s u b s t i t u t e t e a c h e r a t the 

son's s c h o o l f o r a couple of days i n 2007. The w i f e s t a t e d 

t h a t the husband had never asked her t o go back t o work. 

The husband, who was 61 years o l d and i n good h e a l t h , 

worked as a c o m p t r o l l e r a t V e n t u r a Foods, LLC, and he "brought 

home" $4,200 i n income a month. The r e c o r d i n d i c a t e d t h a t the 

husband's g r o s s monthly income was a p p r o x i m a t e l y $6,300. The 

husband p a i d $300 a month f o r h e a l t h i n s u r a n c e t h r o u g h h i s 

employer. The husband s t a t e d t h a t , c o n s i d e r i n g the s t a t e of 

the economy, he was not guaranteed a j o b a t V e n t u r a Foods much 

l o n g e r . 

The husband s t a t e d t h a t he wanted j o i n t c u s t o d y of the 

son, but he agreed t h a t the w i f e s h o u l d have p r i m a r y p h y s i c a l 

c u s t o d y of the son. 

The husband t e s t i f i e d t h a t the m a r i t a l r e s i d e n c e was i n 

h i s name and h i s former's w i f e name and t h a t he had been 

awarded the m a r i t a l r e s i d e n c e i n a p r i o r d i v o r c e a c t i o n . 

A c c o r d i n g t o the husband, the monthly mortgage on the m a r i t a l 

r e s i d e n c e was a p p r o x i m a t e l y $706. The husband s t a t e d t h a t he 

had been l i v i n g w i t h h i s mother s i n c e the p a r t i e s s e p a r a t e d 

and t h a t her home was a p p r o x i m a t e l y o n e - q u a r t e r of a m i l e from 
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the m a r i t a l r e s i d e n c e . The husband asked t o be awarded the 

m a r i t a l r e s i d e n c e , and the w i f e s t a t e d t h a t she and the son 

would have t o move i n w i t h her grandmother a p p r o x i m a t e l y one 

hour away from the m a r i t a l r e s i d e n c e i f she was not p e r m i t t e d 

t o remain i n the m a r i t a l r e s i d e n c e . The husband a d m i t t e d t h a t 

the m a r i t a l r e s i d e n c e needed r e p a i r s . The husband s t a t e d t h a t 

the w i f e had never p a i d any household b i l l s d u r i n g the 

m a r r i a g e . 

The husband s t a t e d t h a t he had been p a y i n g $288 a month 

f o r the w i f e ' s 2006 Toyota Camry a u t o m o b i l e . The husband 

owned o u t r i g h t a 2002 B u i c k LeSabre a u t o m o b i l e . As of October 

2008, the husband had two c e r t i f i c a t e s of d e p o s i t ("CDs") t h a t 

t o t a l e d $16,000. Only one of the CDs was h e l d j o i n t l y w i t h 

the w i f e , and he a d m i t t e d t h a t he had removed the w i f e ' s name 

from the CD. The husband s t a t e d t h a t he had a 401(k ) 

r e t i r e m e n t account t h r o u g h h i s employer and t h a t the b a l a n c e 

of t h a t account was $66,000. 

The husband s t a t e d t h a t he p a i d $180 a week i n alimony t o 

h i s former w i f e . A c c o r d i n g t o the husband, he had not f a l l e n 

b e h i n d on any of h i s b i l l s s i n c e the p a r t i e s s e p a r a t e d . He 

s t a t e d t h a t a l l the m a r i t a l debts were i n h i s name and t h a t 
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h i s monthly expenses were a p p r o x i m a t e l y e q u a l t o h i s monthly 

income. 

On May 13, 2009, the t r i a l c o u r t e n t e r e d a "decree of 

l e g a l s e p a r a t i o n " t h a t f o u n d t h a t the r e q u i r e m e n t s o f § 30-2-

4 0 ( a ) ( 1 ) , ( 2 ) , and (3), A l a . Code 1975, had been met. The 

p a r t i e s were awarded j o i n t l e g a l c u s t o d y of the son, and the 

w i f e was awarded p r i m a r y p h y s i c a l c u s t o d y o f the son s u b j e c t 

t o the husband's v i s i t a t i o n s r i g h t s . The husband was a l l o w e d 

v i s i t a t i o n w i t h the son "at a l l r e a s o n a b l e times and p l a c e s as 

agreed t o by the p a r t i e s , " and the w i f e was " d i r e c t e d t o be 

l i b e r a l i n e s t a b l i s h i n g v i s i t a t i o n f o r the [ h u s b a n d ] " 

The husband was o r d e r e d t o c o n t i n u e t o p r o v i d e h e a l t h 

i n s u r a n c e f o r the son, and he was r e q u i r e d t o pay a l l 

noncovered m e d i c a l expenses i n c u r r e d on b e h a l f of the son. 

The husband was o r d e r e d t o c o n t i n u e t o pay $164 a week t o the 

w i f e as c h i l d s u p p o r t . 

The w i f e was awarded e x c l u s i v e and temporary use and 

p o s s e s s i o n o f the m a r i t a l r e s i d e n c e , and the husband was 

o r d e r e d t o pay the mortgage, t a x e s , and i n s u r a n c e on the 

m a r i t a l r e s i d e n c e . The husband was a l s o r e q u i r e d t o pay f o r 

a new r o o f f o r the m a r i t a l r e s i d e n c e and t o pay f o r r e p a i r s t o 
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the m a r i t a l r e s i d e n c e caused by water damage. The w i f e was 

awarded her 2006 Toyota Camry, and the husband was o r d e r e d t o 

pay the monthly c a r payment on the Camry and the w i f e ' s c a r 

i n s u r a n c e . The husband was awarded h i s 2002 B u i c k LeSabre. 

The husband was awarded a p p r o x i m a t e l y 19 items o f 

f u r n i t u r e , a p p l i a n c e s , and o t h e r p e r s o n a l p r o p e r t y from the 

m a r i t a l r e s i d e n c e , and the w i f e was awarded a l l the o t h e r 

h o usehold goods, f u r n i s h i n g s and a p p l i a n c e s i n the m a r i t a l 

r e s i d e n c e . The t r i a l c o u r t o r d e r e d the p a r t i e s t o c o n t i n u e t o 

pay a l l h ousehold b i l l s as t h e y had been p a i d d u r i n g the 

pendency of the p r o c e e d i n g s . F i n a l l y , the t r i a l c o u r t ' s l e g a l -

s e p a r a t i o n judgment s t a t e d : 

" T h i s matter s h a l l be r e v i e w e d i n one year upon 
the motion of e i t h e r p a r t y f o r the purpose of 
d e t e r m i n i n g the employment s t a t u s of the [ w i f e ] and 
her h e a l t h c o n d i t i o n . The [ c ] o u r t f i n d s t h a t the 
[ w i f e ] i s w e l l educated and a b l e t o s u s t a i n g a i n f u l 
employment. The [ w i f e ] s h a l l a c t i v e l y pursue g a i n f u l 
employment i m m e d i a t e l y and the [ w i f e ' ] s a t t o r n e y i s 
o r d e r e d t o make a q u a r t e r l y r e p o r t i n g r e g a r d i n g the 
same f o r the [ c ] o u r t ' s c o n s i d e r a t i o n . " 

The t r i a l c o u r t c e r t i f i e d the judgment as a f i n a l 

judgment p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. C i v . P. The husband 

f i l e d a postjudgment motion p u r s u a n t t o R u l e 59(a) and ( e ) , 

A l a . R. C i v . P., which was s u b s e q u e n t l y d e n i e d . The husband 
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d i d not a p p e a l the l e g a l - s e p a r a t i o n judgment. 

A p p r o x i m a t e l y one year l a t e r , on May 10, 2010, the 

husband f i l e d a "Motion f o r Review of E n t r y of L e g a l 

S e p a r a t i o n , " and he r e q u e s t e d t h a t the t r i a l c o u r t g r a n t him 

an a b s o l u t e d i v o r c e from the w i f e because, he a l l e g e d , the 

w i f e had o b t a i n e d employment and he had l o s t h i s j o b and h i s 

a b i l i t y t o m a i n t a i n the w i f e ' s h e a l t h - i n s u r a n c e coverage. The 

husband r e q u e s t e d t h a t the t r i a l c o u r t modify h i s c h i l d -

s u p p o r t o b l i g a t i o n and the d i v i s i o n of m a r i t a l p r o p e r t y and 

d e b t s , and he r e q u e s t e d t h a t the t r i a l c o u r t make the w i f e 

r e s p o n s i b l e f o r her household b i l l s . 

The t r i a l c o u r t conducted an ore tenus h e a r i n g on May 26, 

2010. The w i f e s t a t e d t h a t she had o b t a i n e d employment i n 

August 2009 a t a company c a l l e d IBEC i n Hokes B l u f f e a r n i n g 

$10 an hour, or a p p r o x i m a t e l y $707 eve r y two weeks. The w i f e 

i n t r o d u c e d e v i d e n c e i n d i c a t i n g t h a t her g r o s s wages t o t a l e d 

a p p r o x i m a t e l y $948 e v e r y two weeks, or a p p r o x i m a t e l y $2,054 a 

month. 1 She s t a t e d t h a t she had s e a r c h e d f o r more l u c r a t i v e 

1We c a l c u l a t e d the w i f e ' s monthly g r o s s income by 
m u l t i p l y i n g her g r o s s b i w e e k l y income ($948) by the number o f 
pay p e r i o d s i n 1 year (26) and d i v i d i n g t h a t number ($24,648) 
by 12. 
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employment but t h a t most of the employers t h a t she had found 

d i d not p r o v i d e h e a l t h i n s u r a n c e . The w i f e ' s employer 

p r o v i d e d h e a l t h - i n s u r a n c e coverage, w i t h no r e s t r i c t i o n s on 

p r e e x i s t i n g c o n d i t i o n s , f o r $200 a month. 2 That c o s t i n c l u d e d 

h e a l t h - i n s u r a n c e coverage f o r the son. 

The w i f e s t a t e d t h a t her p r e s c r i p t i o n - m e d i c a t i o n c o s t s 

were a p p r o x i m a t e l y $2,000 a month but t h a t her employer's 

h e a l t h - i n s u r a n c e p r o v i d e r would pay o n l y 80% of t h a t c o s t , or 

a p p r o x i m a t e l y $1,600, each month. The w i f e s t a t e d t h a t she 

had t o pay the c o s t o f the m e d i c a t i o n up f r o n t and t h a t she 

would be r e i m b u r s e d by her employer's h e a l t h - i n s u r a n c e 

p r o v i d e r . The w i f e s t a t e d t h a t she had a p p r o x i m a t e l y $6,000 

i n s a v i n g s but t h a t she needed a s s i s t a n c e from the husband i n 

o r d e r t o pay the monthly uncovered c o s t o f her m e d i c a t i o n . 

The husband a g a i n asked the t r i a l c o u r t t o e n t e r an 

a b s o l u t e d i v o r c e . The husband s t a t e d t h a t he was s t i l l l i v i n g 

w i t h h i s mother and t h a t he wanted t i t l e t o and p o s s e s s i o n o f 

the m a r i t a l r e s i d e n c e . The husband a l s o asked t h a t the w i f e be 

2 A p p a r e n t l y , the w i f e ' s employer's h e a l t h - i n s u r a n c e 
p r o v i d e r n o t i f i e d her the week b e f o r e t r i a l t h a t t h e r e would 
no l o n g e r be any r e s t r i c t i o n s on her coverage, which suggests 
t h a t , from August 2009 u n t i l s h o r t l y b e f o r e t r i a l i n May 2010, 
t h e r e were some r e s t r i c t i o n s . 
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r e s p o n s i b l e f o r p a y i n g her own monthly expenses. 

The husband s t a t e d t h a t he had been d i s c h a r g e d from h i s 

j o b a t V e n t u r a Foods on March 9, 2010, f o r l a c k of 

performance. The husband s t a t e d t h a t h i s employer had wanted 

him t o spend more time a t h i s j o b even though, the husband 

s t a t e d , he was a l r e a d y spending 12 hours a day a t work, 

i n c l u d i n g h i s commute, which was about 1 hour each way. The 

husband r e c e i v e d f o u r months o f s a l a r y , or a p p r o x i m a t e l y 

$25, 200, i n severance pay from h i s employer i n A p r i l 2010. 

The husband s t a t e d t h a t h i s mother d i d not charge him a n y t h i n g 

f o r r e n t or u t i l i t i e s . 

The husband s t a t e d t h a t he had not been s u c c e s s f u l a t 

f i n d i n g o t h e r employment and t h a t he d i d not expect t o be a b l e 

t o f i n d employment t h a t was commensurate i n pay w i t h h i s j o b 

a t V e n t u r a Foods. The husband s t a t e d t h a t he had m a i n t a i n e d 

h e a l t h i n s u r a n c e f o r the w i f e and the son thr o u g h COBRA, which 

c o s t $503 a month. The husband s t a t e d t h a t he was e l i g i b l e 

f o r COBRA h e a l t h i n s u r a n c e f o r 18 months from the date he l o s t 

h i s j o b . The husband r e q u e s t e d a m o d i f i c a t i o n of h i s c h i l d -

s u p p o r t o b l i g a t i o n based on the l o s s o f h i s j o b and the 

mother's h a v i n g o b t a i n e d a j o b s i n c e the l a s t judgment was 
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e n t e r e d . 

The husband s t a t e d t h a t he c o u l d b e g i n drawing 

a p p r o x i m a t e l y $1,600 a month i n S o c i a l S e c u r i t y b e n e f i t s but 

t h a t , i f he w a i t e d u n t i l he was 66 y e a rs o l d , he c o u l d draw 

a p p r o x i m a t e l y $2,300 a month. The husband s t a t e d t h a t he had 

a p p r o x i m a t e l y $100,000 i n a 401(k) account, $6,400 i n an 

i n d i v i d u a l r e t i r e m e n t account, and a p p r o x i m a t e l y $3,000 i n a 

money-market account. The husband s t a t e d t h a t he was r e l y i n g 

on the funds i n h i s r e t i r e m e n t accounts f o r h i s r e t i r e m e n t and 

t h a t he c o u l d not a f f o r d t o d e p l e t e those funds because he 

would have no way t o s u p p o r t h i m s e l f upon r e t i r e m e n t . There 

was no i n d i c a t i o n a t the May 2010 t r i a l t h a t the husband had 

removed any funds from h i s r e t i r e m e n t accounts t o cover h i s 

monthly expenses. The husband s t a t e d t h a t he had spent 

a p p r o x i m a t e l y $11,000 from two CDs t o r e p a i r the m a r i t a l 

r e s i d e n c e . 

The w i f e , who was 38 y e a rs o l d i n May 2010, s a i d t h a t she 

thought t h a t she c o u l d pay the u t i l i t y b i l l s a t the m a r i t a l 

r e s i d e n c e t h a t the husband had been p a y i n g but t h a t she c o u l d 

not a l s o pay the mortgage on the m a r i t a l r e s i d e n c e . The w i f e 

s t a t e d t h a t t h e r e were 13 payments r e m a i n i n g on her c a r l o a n 
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and t h a t i t would be d i f f i c u l t f o r her t o make the c a r payment 

and the u t i l i t y payments. The husband e s t i m a t e d t h a t he had 

p a i d between $700 and $800 a month i n u t i l i t y b i l l s f o r the 

w i f e . The husband's o t h e r monthly expenses i n c l u d e d $711 a 

month f o r the mortgage on the m a r i t a l r e s i d e n c e , $780 month i n 

alimony t o h i s former w i f e , $711 a month i n c h i l d s u p p o r t , and 

$288 a month f o r the w i f e ' s v e h i c l e . 

The husband s t a t e d t h a t , because he was unemployed, he 

had been c a r i n g f o r the son b e f o r e and a f t e r s c h o o l each 

weekday and t h a t the w i f e p i c k e d up the son from h i s home 

between 5:00 p.m. and 6:00 p.m. each weekday. The husband 

s a i d t h a t the son o c c a s i o n a l l y d i d not come t o v i s i t him on 

weekends. The w i f e s t a t e d t h a t she d i d not mind i f the 

husband had weekend v i s i t a t i o n w i t h the son, so l o n g as the 

son was "o k a y " w i t h i t . The w i f e s t a t e d t h a t she u n d e r s t o o d 

t h a t i t was her j o b t o make sure the son a t t e n d e d v i s i t a t i o n 

w i t h the husband, and she a l s o s t a t e d t h a t i t was her 

u n d e r s t a n d i n g t h a t the husband's v i s i t a t i o n was l e f t t o her 

d i s c r e t i o n . She s t a t e d t h a t i t would not b o t h e r her i f the 

t r i a l c o u r t s e t up a s p e c i f i c v i s i t a t i o n s c h e d u l e . However, 

the w i f e s t a t e d t h a t she thought i t was f a i r t o l e t her have 
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weekends w i t h the son because the husband would be c a r i n g f o r 

the c h i l d d u r i n g the day each weekday w h i l e the c h i l d was not 

i n s c h o o l . 

The husband s t a t e d t h a t he d i d not have a w i l l and t h a t 

he had made no o t h e r p r o v i s i o n t o p r o v i d e f o r the e d u c a t i o n of 

the son. 

On June 22, 2010, the t r i a l c o u r t e n t e r e d a judgment on 

the husband's r e q u e s t f o r a re v i e w o f the l e g a l s e p a r a t i o n . 

The t r i a l c o u r t found t h a t the w i f e had o b t a i n e d employment 

and h e a l t h - i n s u r a n c e coverage s i n c e the l a s t h e a r i n g but t h a t , 

u n l i k e the husband's h e a l t h - i n s u r a n c e coverage, the w i f e ' s 

h e a l t h - i n s u r a n c e p r o v i d e r c o v e r e d o n l y 80% o f the monthly c o s t 

o f the w i f e ' s m e d i c a t i o n ; t h a t the husband had been d i s c h a r g e d 

from h i s j o b a t V e n t u r a Foods and t h a t he had been p a y i n g t o 

m a i n t a i n h e a l t h - i n s u r a n c e coverage f o r h i m s e l f , the w i f e , and 

the son thro u g h COBRA; t h a t , c o n s i d e r i n g the husband's 

r e t i r e m e n t accounts and h i s e l i g i b i l i t y t o b e g i n d r a w i n g 

S o c i a l S e c u r i t y b e n e f i t s , the husband had s u f f i c i e n t a s s e t s t o 

c o n t i n u e t o pay c h i l d s u p p o r t and the mortgage on the m a r i t a l 

r e s i d e n c e ; and t h a t the husband had no w i l l and t h a t he had 

made "no p r o v i s i o n f o r the e d u c a t i o n o f the s o n . " Based on 
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those f i n d i n g s of f a c t , the t r i a l c o u r t made the f o l l o w i n g 

m o d i f i c a t i o n s t o the May 2009 l e g a l - s e p a r a t i o n judgment, 

w i t h o u t e n t e r i n g an a b s o l u t e d i v o r c e : 

"A. The [ w i f e ] , b e g i n n i n g i n J u l y , 2010 s h a l l be 
r e s p o n s i b l e f o r a l l u t i l i t y payments a t the m a r i t a l 
home. The [ w i f e ] s h a l l a l s o be r e s p o n s i b l e f o r the 
i n s u r a n c e on her a u t o m o b i l e . 

"B. The [h u s b a n d ] i s o r d e r e d t o p l a c e $10,000.00 
t h a t i s i n h i s 401-K p l a n i n a money market account 
t h a t s h a l l be i n the name of the ... son t o be used 
f o r h i s c o l l e g e e d u c a t i o n . The [ w i f e ] s h a l l a c t as 
the t r u s t e e o f s a i d m o n i es. 

"C. The [husban d ] i s t o have a deed p r e p a r e d and 
d e l i v e r e d t o [ h i s f o r m e r ] w i f e t h a t t r a n s f e r s her 
i n t e r e s t i n the m a r i t a l r e s i d e n c e t o the [ h u s b a n d ] . 

"D. A l l o t h e r terms and p r o v i s i o n s o f the l e g a l 
s e p a r a t i o n s h a l l remain i n e f f e c t . " 

The husband s u b s e q u e n t l y a p p e a l e d the d e c i s i o n o f the 

t r i a l c o u r t t o t h i s c o u r t . 

I s s u e s 

The husband p r e s e n t s f i v e i s s u e s f o r t h i s c o u r t ' s 

c o n s i d e r a t i o n : (1) whether the t r i a l c o u r t e r r e d i n r e f u s i n g 

t o g r a n t h i s r e q u e s t f o r an a b s o l u t e d i v o r c e ; (2) whether the 

t r i a l c o u r t e r r e d by i n e q u i t a b l y d i v i d i n g the p a r t i e s ' a s s e t s , 

d e b t s , and m a r i t a l expenses i n the June 2010 judgment; (3) 

whether the t r i a l c o u r t e r r e d by r e f u s i n g t o modify h i s c h i l d -
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supp o r t o b l i g a t i o n ; (4) whether the t r i a l c o u r t e r r e d by 

r e q u i r i n g him t o p l a c e $10,000 from h i s 401(k) account i n a 

t r u s t f o r the son's c o l l e g e e d u c a t i o n ; and (5) whether the 

t r i a l c o u r t e r r e d i n r e f u s i n g t o s e t a s p e c i f i c v i s i t a t i o n 

s c h e d u l e . 

S t a n d a r d of Review 

The t r i a l c o u r t e n t e r e d i t s judgment a f t e r h e a r i n g ore 

tenus e v i d e n c e . "When a t r i a l c o u r t 'makes f i n d i n g s o f f a c t 

based on e v i d e n c e p r e s e n t e d ore t e n u s , an a p p e l l a t e c o u r t w i l l 

presume t h a t the t r i a l c o u r t ' s judgment based on those 

f i n d i n g s i s c o r r e c t , and i t w i l l r e v e r s e t h a t judgment o n l y i f 

i t i s found t o be p l a i n l y and p a l p a b l y wrong.'" C.P. v. W.M., 

837 So. 2d 860, 864 ( A l a . C i v . App. 2002) ( q u o t i n g Ex p a r t e  

B y a r s , 794 So. 2d 345, 347 ( A l a . 2001)). 

D i s c u s s i o n 

F i r s t , the husband argues t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g a judgment of l e g a l s e p a r a t i o n i n s t e a d o f an a b s o l u t e 

d i v o r c e . The husband contends t h a t because the w i f e had 

o b t a i n e d employment and h e a l t h - i n s u r a n c e coverage by the time 

o f the May 2010 h e a r i n g , and because he had l o s t h i s j o b and 

h i s a b i l i t y t o m a i n t a i n h e a l t h - i n s u r a n c e coverage f o r the w i f e 
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beyond what COBRA would a l l o w , t h e r e was no l o n g e r any 

j u s t i f i c a t i o n f o r a l e g a l s e p a r a t i o n r a t h e r than an a b s o l u t e 

d i v o r c e . 

" L e g a l s e p a r a t i o n s i n Alabama are governed by § 
30-2-40, A l a . Code 1975. That s e c t i o n of the Alabama 
Code was adopted by the Alabama L e g i s l a t u r e w i t h an 
e f f e c t i v e date o f J a n u a r y 1, 1999. Pursuant t o t h a t 
s t a t u t e , a l e g a l s e p a r a t i o n i s a ' c o u r t 
d e t e r m i n a t i o n of the r i g h t s and r e s p o n s i b i l i t i e s o f 
a husband and w i f e a r i s i n g out of the m a r i t a l 
r e l a t i o n s h i p , ' and a ' l e g a l s e p a r a t i o n does not 
t e r m i n a t e the m a r i t a l s t a t u s of the p a r t i e s . ' See § 
30-2-40(b), A l a . Code 1975." 

D.L.J. v. B.R.J., 887 So. 2d 242, 246 ( A l a . C i v . App. 2003). 

B e f o r e January 1, 1999, Alabama r e c o g n i z e d a d i v o r c e a 

mensa e t t h o r o , a l s o known as a d i v o r c e from bed and board, 

which was the common-law p r e d e c e s s o r t o a l e g a l s e p a r a t i o n . 

I d . See a l s o Drummond v. Drummond, 466 So. 2d 974, 976 ( A l a . 

C i v . App. 1985) ("Divorce a mensa e t t h o r o , a d i v o r c e from bed 

and board, i s a l e g a l s e p a r a t i o n a l l o w i n g the m a r r i a g e t o 

c o n t i n u e as t o e v e r y t h i n g not withdrawn by the d e c r e e . " ) . In 

D.L.J., t h i s c o u r t c o n s i d e r e d Alabama p r e c e d e n t c o n c e r n i n g a 

d i v o r c e a mensa e t t h o r o i n d e c i d i n g , i n the a f f i r m a t i v e , 

whether the t r i a l c o u r t had j u r i s d i c t i o n t o modify judgments 

of l e g a l s e p a r a t i o n under § 30-2-40. I d . a t 247. However, 

t h i s c o u r t r e j e c t e d the argument t h a t § 30-2-40 c o d i f i e d a l l 
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p r e e x i s t i n g common law t h a t r e l a t e d t o a d i v o r c e a mensa e t  

t h o r o . I d . a t 248. 

B e f o r e the enactment o f § 30-2-40, which became e f f e c t i v e 

on J a n u a r y 1, 1999, t h i s c o u r t had h e l d " t h a t when a t r i a l 

c o u r t has b e f o r e i t a r e q u e s t f o r a d i v o r c e from bed and board 

and a d i v o r c e from the bonds of matrimony, the c o u r t can 

e x e r c i s e i t s d i s c r e t i o n and determine which type of d i v o r c e i s 

b e s t f o r the p a r t i e s under the f a c t s of t h e i r case." Drummond, 

466 So. 2d a t 976. S e c t i o n 3 0 - 2 - 4 0 ( c ) , A l a . Code 1975, 

p r o v i d e s t h a t " [ i ] f a p a r t y f i l e s a c o m p l a i n t f o r a decree of 

l e g a l s e p a r a t i o n r a t h e r than a decree of d i s s o l u t i o n o f 

ma r r i a g e , the c o u r t may g r a n t the l e g a l s e p a r a t i o n . " (Emphasis 

added.) A c c o r d i n g l y , the enactment o f § 30-2-40(c) i s a 

c o d i f i c a t i o n of the common-law r u l e t h a t the d e c i s i o n whether 

t o g r a n t a l e g a l s e p a r a t i o n or an a b s o l u t e d i v o r c e l i e s w i t h i n 

the sound d i s c r e t i o n of the t r i a l c o u r t . " [ T ] h i s c o u r t w i l l 

not r e v e r s e a p a r t of a t r i a l c o u r t ' s judgment t h a t i s l e f t t o 

i t s d i s c r e t i o n u n l e s s i t i s shown t h a t the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n or t h a t the judgment i s p l a i n l y or 

p a l p a b l y wrong." B.R.F. v. A.V.F., [Ms. 2090872, March 4, 

2011] So. 3d , ( A l a . C i v . App. 2011) ( c i t i n g Romano 
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v. Romano, 703 So. 2d 374, 375 ( A l a . C i v . App. 1997)). 

The husband argues t h a t the t r i a l c o u r t had no l e g a l 

b a s i s f o r c o n t i n u i n g the l e g a l s e p a r a t i o n because the w i f e 

c o u l d e l e c t t o c o n t i n u e h e a l t h - i n s u r a n c e coverage t h r o u g h 

COBRA whether the p a r t i e s were d i v o r c e d or o p e r a t i n g under the 

l e g a l s e p a r a t i o n . See, g e n e r a l l y , 29 U.S.C. § 1162 and § 1163. 

I t was u n d i s p u t e d t h a t , under the f a c t s as they were p r e s e n t e d 

t o the t r i a l c o u r t , even i f the p a r t i e s remained o n l y l e g a l l y 

s e p a r a t e d , the w i f e ' s (and the husband's) h e a l t h - i n s u r a n c e 

coverage t h r o u g h COBRA would end 18 months a f t e r the husband's 

employment w i t h V e n t u r a Foods was t e r m i n a t e d . 3 

A t t r i a l i n May 2009, the w i f e u n e q u i v o c a l l y s t a t e d t h a t 

the o n l y reason she d e s i r e d a l e g a l s e p a r a t i o n was i n o r d e r t o 

m a i n t a i n h e a l t h i n s u r a n c e . A t t h a t time she was unemployed 

and d i d not have access t o h e a l t h i n s u r a n c e t h r o u g h an 

employer. At t r i a l i n May 2010, the w i f e d i d not i n d i c a t e 

3 I t i s p o s s i b l e t h a t , i f the p a r t i e s d i v o r c e d , the w i f e 
would be e n t i t l e d t o an a d d i t i o n a l 18 months o f COBRA 
coverage. See 29 U.S.C. § 1 1 6 2 ( 2 ) ( A ) ( i i ) ( s p e c i a l r u l e f o r 
m u l t i p l e q u a l i f y i n g e v e n t s ) . However, because n e i t h e r p a r t y 
p r e s e n t e d the t r i a l c o u r t w i t h t h i s argument, we w i l l not 
c o n s i d e r i t i n d e t e r m i n i n g whether the t r i a l c o u r t exceeded 
i t s d i s c r e t i o n by f a i l i n g t o g r a n t the husband an a b s o l u t e 
d i v o r c e . 
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t h a t she thought a l e g a l s e p a r a t i o n was s t i l l n e c e s s a r y ; she 

o n l y s t a t e d t h a t , i f she was r e q u i r e d t o u t i l i z e her 

employer's h e a l t h - i n s u r a n c e coverage, she would need 

a s s i s t a n c e from the husband i n f i n a n c i n g the monthly c o s t o f 

her m e d i c a t i o n . The w i f e s t a t e d t h a t she had enough s a v i n g s 

so t h a t she d i d not need the husband t o pay the u p - f r o n t c o s t 

of $2, 000 a month f o r her m e d i c a t i o n . There was some 

i n d i c a t i o n d u r i n g the May 2010 t r i a l t h a t the p a r t i e s thought 

t h a t i t would be more e c o n o m i c a l f o r the husband t o c o n t i n u e 

t o pay h e a l t h i n s u r a n c e f o r the f a m i l y t h r o u g h COBRA r a t h e r 

than pay f o r s i n g l e coverage f o r h i m s e l f t h r o u g h COBRA and 

a l s o pay the w i f e ' s $400-a-month m e d i c a t i o n expense. We 

un d e r s t a n d t h a t such r e a s o n i n g may have been the t r i a l c o u r t ' s 

j u s t i f i c a t i o n f o r c o n t i n u i n g the l e g a l s e p a r a t i o n ; however, 

t h e r e i s no i n d i c a t i o n t h a t t h i s arrangement -- the husband's 

p a y i n g f o r f a m i l y coverage through COBRA w h i l e t h a t coverage 

was a v a i l a b l e -- c o u l d not have been u t i l i z e d i f the p a r t i e s 

were d i v o r c e d r a t h e r than o p e r a t i n g under a l e g a l s e p a r a t i o n . 

Based on the e v i d e n c e p r e s e n t e d , we agree w i t h the 

husband t h a t , a t the time o f the May 2010 t r i a l , t h e r e no 

l o n g e r e x i s t e d any b a s i s t o sup p o r t the l e g a l s e p a r a t i o n and 
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t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n by f a i l i n g t o 

e n t e r a judgment d i s s o l v i n g the m a r r i a g e of the p a r t i e s . 

A c c o r d i n g l y , we r e v e r s e the judgment i n s o f a r i t f a i l e d t o 

e n t e r an a b s o l u t e judgment of d i v o r c e , and we remand the cause 

w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o e n t e r a judgment 

d i v o r c i n g the p a r t i e s . 

The husband a l s o argues t h a t the t r i a l c o u r t e r r e d i n 

d i v i d i n g the p a r t i e s ' a s s e t s , d e b t s , and monthly expenses i n 

the June 2010 judgment. We p r e t e r m i t d i s c u s s i o n of t h i s i s s u e 

i n l i g h t of the f a c t t h a t we are r e v e r s i n g the June 2010 

judgment c o n t i n u i n g the l e g a l s e p a r a t i o n w i t h i n s t r u c t i o n s t o 

the t r i a l c o u r t t o e n t e r a f i n a l judgment of d i v o r c e . 

Pursuant t o § 30-2-40(d), A l a . Code 1975, n e i t h e r the t r i a l 

c o u r t nor the p a r t i e s are "bound by [] the p r o v i s i o n s o f the 

l e g a l s e p a r a t i o n r e l a t i n g t o alimony or a p r o p e r t y s e t t l e m e n t 

upon a f i n a l d i s s o l u t i o n of the m a r r i a g e . " See a l s o D.L.J. v.  

B.R.J., 887 So. 2d a t 248. A c c o r d i n g l y , on remand, the t r i a l 

c o u r t i s f r e e t o e x e r c i s e i t s d i s c r e t i o n i n c r a f t i n g a d i v o r c e 

judgment t h a t e q u i t a b l y d i v i d e s the m a r i t a l e s t a t e . 

The husband a l s o argues t h a t the t r i a l c o u r t e r r e d i n 

f a i l i n g t o modify h i s c h i l d - s u p p o r t o b l i g a t i o n based on the 
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ev i d e n c e o f the change i n c i r c u m s t a n c e s s i n c e the e n t r y of the 

May 2009 l e g a l - s e p a r a t i o n judgment. The husband contends 

t h a t , i n l i g h t of the w i f e ' s monthly g r o s s income o f $2,054, 

the i n c r e a s e d c o s t of h e a l t h i n s u r a n c e , and the l o s s o f h i s 

j o b , h i s c h i l d - s u p p o r t o b l i g a t i o n was due t o be m o d i f i e d . 

"An award o f c h i l d s u p p o r t may be m o d i f i e d o n l y 
upon p r o o f of a m a t e r i a l change of c i r c u m s t a n c e s 
t h a t i s s u b s t a n t i a l and c o n t i n u i n g . Browning v.  
Browning, 626 So. 2d 649 ( A l a . C i v . App. 1993). The 
p a r e n t s e e k i n g the m o d i f i c a t i o n bears the burden of 
p r o o f . Cunningham v. Cunningham, 641 So. 2d 807 
( A l a . C i v . App. 1994). Whether c i r c u m s t a n c e s 
j u s t i f y i n g m o d i f i c a t i o n o f su p p o r t e x i s t i s a ma t t e r 
w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n . I d . We w i l l not 
d i s t u r b the t r i a l c o u r t ' s d e c i s i o n on appea l u n l e s s 
t h e r e i s a showing t h a t the t r i a l c o u r t abused t h a t 
d i s c r e t i o n or t h a t the judgment i s p l a i n l y and 
p a l p a b l y wrong. I d . ; Douglass v. Douglass, 669 So. 
2d 928, 930 ( A l a . C i v . App. 1995)." 

Romano v. Romano, 703 So. 2d 374, 375 ( A l a . C i v . App. 1997). 

C o n c e r n i n g c h i l d s u p p o r t , the t r i a l c o u r t ' s judgment 

s t a t e d : 

"The [husband] t e s t i f i e d t h a t he has some 
$100,000.00 t o $120,000.00 i n a 401-K account, a l o n g 
w i t h a p o r t i o n of the severance package of some 
$28,000.00 t h a t was p a i d t o him i n A p r i l of t h i s 
y e a r . He i s a l s o e l i g i b l e t o b e g i n drawing some 
$1,600.00 p e r month i n S o c i a l S e c u r i t y p e n s i o n 
b e n e f i t s . The [husband] has s u f f i c i e n t a s s e t s t o 
c o n t i n u e t o pay c h i l d s u p p o r t " 

The husband, c i t i n g Rule 32(B)(1) and ( 2 ) ( a ) , A l a . R. 

22 



2091038 

Jud. Admin., argues t h a t the t r i a l c o u r t e r r e d by c o n s i d e r i n g 

h i s r e t i r e m e n t moneys s t i l l h e l d i n s a v i n g s i n d e t e r m i n i n g 

t h a t h i s c h i l d - s u p p o r t o b l i g a t i o n was not due t o be m o d i f i e d . 

The a p p l i c a t i o n of the c h i l d - s u p p o r t g u i d e l i n e s i n Rule 32 i s 

founded on the d e t e r m i n a t i o n o f the p a r e n t s ' g r o s s income, not 

t h e i r a s s e t s . See Rule 32(B)(1) ( d e f i n i n g "income" f o r 

purposes of the c h i l d - s u p p o r t g u i d e l i n e s as the " a c t u a l g r o s s 

income of a p a r e n t " ) . Rule 32(B)(2) p r o v i d e s the 

d e f i n i t i o n of "gross income," as f o l l o w s : 

"(a) 'Gross income' i n c l u d e s income from any 
s o u r c e , and i n c l u d e s , but i s not l i m i t e d t o , 
s a l a r i e s , wages, commissions, bonuses, d i v i d e n d s , 
severance pay, p e n s i o n s , i n t e r e s t , t r u s t income, 
a n n u i t i e s , c a p i t a l g a i n s , S o c i a l S e c u r i t y b e n e f i t s , 
w o r k e r s ' c o m p e n s a t i o n b e n e f i t s , 
u n e m p l o y m e n t - i n s u r a n c e b e n e f i t s , 
d i s a b i l i t y - i n s u r a n c e b e n e f i t s , g i f t s , p r i z e s , and 
p r e e x i s t i n g p e r i o d i c alimony. 

"(b) 'Gross income' does not i n c l u d e c h i l d 
s u p p o r t r e c e i v e d f o r o t h e r c h i l d r e n or b e n e f i t s 
r e c e i v e d from means-tested p u b l i c - a s s i s t a n c e 
programs, i n c l u d i n g , but not l i m i t e d t o , Temporary 
A s s i s t a n c e f o r Needy F a m i l i e s , Supplemental S e c u r i t y 
Income, f o o d stamps, and g e n e r a l a s s i s t a n c e . " 

In the p r e s e n t case, t h e r e was no i n d i c a t i o n a t the time 

of t r i a l t h a t the husband was drawing on h i s r e t i r e m e n t 

accounts as a form of income or t h a t the husband was r e t i r e d 

and was p l a n n i n g t o use h i s r e t i r e m e n t accounts as h i s s o l e 
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source o f income f o r h i s own s u p p o r t . To the c o n t r a r y , the 

r e c o r d i n d i c a t e s t h a t the husband had l o s t h i s j o b and t h a t he 

was s e a r c h i n g f o r employment. Under these p a r t i c u l a r 

c i r c u m s t a n c e s , we agree w i t h the husband t h a t the t r i a l c o u r t 

e r r e d i n c o n s i d e r i n g the money i n h i s r e t i r e m e n t accounts i n 

d e t e r m i n i n g t h a t h i s c h i l d - s u p p o r t o b l i g a t i o n was not due t o 

be m o d i f i e d . 4 

We f u r t h e r agree w i t h the husband t h a t t h e r e i s no 

i n d i c a t i o n i n the t r i a l c o u r t ' s judgment t h a t i t c o n s i d e r e d 

the w i f e ' s i n c r e a s e d g r o s s income or the husband's i n c r e a s e d 

h e a l t h - i n s u r a n c e c o s t s , see Rule 3 2 ( C ) ( 2 ) , A l a . R. Jud. 

Admin., i n d e t e r m i n i n g the husband's c h i l d - s u p p o r t o b l i g a t i o n . 

A c c o r d i n g l y , we r e v e r s e t h a t p a r t o f the t r i a l c o u r t ' s 

judgment t h a t r e f u s e d t o modify the husband's c h i l d - s u p p o r t 

o b l i g a t i o n , and we remand the cause t o the t r i a l c o u r t f o r 

c a l c u l a t i o n o f the husband's c h i l d - s u p p o r t o b l i g a t i o n p u r s u a n t 

t o Rule 32. 5 

4We note t h a t t h e r e was no i n d i c a t i o n i n the t r i a l c o u r t ' s 
judgment t h a t the t r i a l c o u r t i n t e n d e d t o d e v i a t e from the 
a p p l i c a t i o n o f the c h i l d - s u p p o r t g u i d e l i n e s p u r s u a n t t o Rule 
3 2 ( A ) ( i i ) , A l a . R. Jud. Admin. 

5We note t h a t the t r i a l c o u r t , i n i t s d i s c r e t i o n , may 
d e v i a t e from the a p p l i c a t i o n of the Rule 32 c h i l d - s u p p o r t 
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The husband a l s o argues t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n by r e q u i r i n g him t o p l a c e $10,000 from h i s 401(k) 

account i n a t r u s t f o r the son's c o l l e g e e d u c a t i o n . The 

husband argues t h a t t h i s p a r t of the judgment can be 

c l a s s i f i e d o n l y as an award of p o s t m i n o r i t y e d u c a t i o n a l 

s u p p o r t p u r s u a n t t o Ex p a r t e B a y l i s s , 550 So. 2d 986 ( A l a . 

1989), and t h a t an award of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t 

on b e h a l f o f the 1 0 - y e a r - o l d son was premature, e s p e c i a l l y i n 

l i g h t of the f a c t t h a t t h e r e was no e v i d e n c e t o s u p p o r t an 

award of p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t . We agree. 

The t r i a l c o u r t , i n i t s judgment, found t h a t the husband 

d i d not have a w i l l and t h a t he had not o t h e r w i s e made 

p r o v i s i o n f o r the c o l l e g e e d u c a t i o n o f the son. A l t h o u g h t h i s 

c o u r t has h e l d t h a t a t r i a l c o u r t may r e q u i r e a p a r e n t t o 

o b t a i n l i f e i n s u r a n c e t o i n s u r e t h a t a minor c h i l d w i l l be 

s u p p o r t e d i n the event of the s u p p o r t i n g p a r e n t ' s death, see  

Jordan v. Jordan, 688 So. 2d 839, 842 ( A l a . C i v . App. 1997), 

the t r i a l c o u r t went f u r t h e r and s p e c i f i c a l l y o r d e r e d the 

g u i d e l i n e s i f i t c o n c l u d e s t h a t a p p l i c a t i o n of the g u i d e l i n e s 
would be u n j u s t or i n a p p r o p r i a t e . See Rule 3 2 ( A ) ( i i ) , A l a . R. 
Jud. Admin. ( s e t t i n g f o r t h the procedure f o r d e v i a t i n g from 
the c h i l d - s u p p o r t g u i d e l i n e s ) . 
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husband t o p l a c e $10,000 i n t r u s t f o r the c h i l d f o r h i s f u t u r e 

c o l l e g e e d u c a t i o n . 6 That p a r t of the judgment r e q u i r i n g the 

husband t o s e t a s i d e $10,000 f o r the b e n e f i t o f the son can 

undoubtedly be l a b e l e d as " s u p p o r t " f o r the son. However, we 

have h e l d t h a t " [ c ] h i l d s u p p o r t d e t e r m i n a t i o n s i n v o l v e the 

p a r e n t ' s p r e s e n t a b i l i t y t o meet the c h i l d ' s p r e s e n t needs and 

are not s u b j e c t t o s p e c u l a t i o n r e g a r d i n g f u t u r e a b i l i t y or 

need." B u t t s v. B u t t s , 600 So. 2d 1038, 1041 ( A l a . C i v . App. 

1992) ( c i t i n g M o r r i s o n v. K i r k l a n d , 567 So. 2d 363 ( A l a . C i v . 

App. 1990)). 

In B u t t s , we h e l d t h a t an award of a d e f i n i t e amount of 

p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t was premature when "the 

c h i l d r e n [we]re not y e t o f c o l l e g e age and t h e r e was no 

e v i d e n c e p r e s e n t e d r e g a r d i n g the a n t i c i p a t e d f u t u r e c o l l e g e 

expenses or the p o s s i b i l i t y of 'undue h a r d s h i p ' on the husband 

or the w i f e . " 600 So. 2d a t 1042 ( c i t i n g Thrasher v. W i l b u r n , 

574 So. 2d 839, 841 ( A l a . C i v . App. 1990)). S i m i l a r l y , i n 

6 I f the judgment had r e q u i r e d the husband t o s e t a s i d e 
money as a g u a r a n t y t h a t the c h i l d would be s u p p o r t e d i n the 
event of the husband's death, t h i s c o u r t may have d e c i d e d the 
i s s u e d i f f e r e n t l y . But, because the money was s p e c i f i c a l l y 
d e s i g n a t e d f o r the son's c o l l e g e e d u c a t i o n , we must conclude 
t h a t such an award i s an award of p o s t m i n o r i t y e d u c a t i o n a l 
s u p p o r t . 
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M a r t i n v. M a r t i n , 624 So. 2d 192, 193 ( A l a . C i v . App. 1993), 

t h i s c o u r t r e v e r s e d an o r d e r r e q u i r i n g the husband t o pay the 

p o s t m i n o r i t y e d u c a t i o n a l expenses o f h i s t h r e e c h i l d r e n , who 

were ages 11, 13, and 16 a t the time of t r i a l , when 

"[a] r e v i e w o f the t e s t i m o n y r e v e a l [ e d ] t h a t no 
ev i d e n c e was p r e s e n t e d r e g a r d i n g the a n t i c i p a t e d 
expenses connected w i t h a c o l l e g e e d u c a t i o n f o r any 
of the c h i l d r e n , or whether the husband would be 
a b l e t o c o n t r i b u t e t o the c o s t o f such an e d u c a t i o n 
when each c h i l d was ready t o a t t e n d c o l l e g e . 
F u r t h e r , the r e c o r d [wa]s d e v o i d of any evi d e n c e of 
the c h i l d r e n ' s grades or t h e i r w i l l i n g n e s s t o a t t e n d 
c o l l e g e . " 

As we d i d i n B u t t s and M a r t i n , we conclude t h a t the 

r e c o r d i s d e v o i d o f any e v i d e n c e s u f f i c i e n t t o su p p o r t an 

award o f p o s t m i n o r i t y e d u c a t i o n a l s u p p o r t a t t h i s t i m e . 

A c c o r d i n g l y , t h a t p a r t of the judgment t h a t r e q u i r e d the 

husband t o " p l a c e $10,000.00 t h a t i s i n h i s 401-K p l a n i n a 

money market account ... i n the name of the ... son t o be used 

f o r h i s c o l l e g e e d u c a t i o n " i s r e v e r s e d , and, on remand, the 

t r i a l c o u r t i s i n s t r u c t e d t o v a c a t e t h a t p o r t i o n o f i t s 

judgment. 

F i n a l l y , the husband contends t h a t the t r i a l c o u r t e r r e d 

i n f a i l i n g t o s e t a s p e c i f i c v i s i t a t i o n s c h e d u l e on h i s 

b e h a l f . The May 2009 l e g a l - s e p a r a t i o n judgment s e t f o r t h the 
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v i s i t a t i o n parameters f o r the husband as f o l l o w s : "The 

[husband] s h a l l have v i s i t a t i o n w i t h the [son] a t a l l 

re a s o n a b l e times and p l a c e s as agreed by the p a r t i e s . " 

In P r a t t v. P r a t t , 56 So. 3d 638, 644 ( A l a . C i v . App. 

2010), t h i s c o u r t h e l d t h a t " [ t ] h e p r o p r i e t y of [a v i s i t a t i o n ] 

judgment depends on whether the n o n c u s t o d i a l p a r e n t has a 

s u f f i c i e n t , s p e c i f i e d v i s i t a t i o n s c h e d u l e t o r e l y upon, 

independent o f the c u s t o d i a l p a r e n t ' s d i s c r e t i o n . " We a l s o 

n oted t h a t " [ t ] h i s c o u r t ... has a f f i r m e d awards of 

u n s p e c i f i e d v i s i t a t i o n based on the agreement o f the p a r t i e s 

when the t r i a l c o u r t a l s o p r o v i d e s t h a t , i n the event o f 

disagreement, ' s t a n d a r d v i s i t a t i o n ' or some o t h e r s p e c i f i e d 

v i s i t a t i o n would be imposed." I d . A l t h o u g h the t r i a l c o u r t ' s 

judgment a l s o d i r e c t e d the w i f e t o be l i b e r a l i n e s t a b l i s h i n g 

v i s i t a t i o n w i t h the husband, we agree t h a t the t r i a l c o u r t 

e r r o n e o u s l y f a i l e d t o p r o v i d e f o r some form o f s p e c i f i c 

v i s i t a t i o n f o r the husband i n the event the p a r t i e s c o u l d not 

agree on the husband's v i s i t a t i o n . A c c o r d i n g l y , we r e v e r s e 

the t r i a l c o u r t ' s judgment i n s o f a r as i t f a i l e d t o s e t f o r t h 

a s p e c i f i c v i s i t a t i o n s c h e d u l e f o r the husband, and we remand 

the cause w i t h i n s t r u c t i o n s t o the t r i a l c o u r t t o s e t f o r t h a 
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" s u f f i c i e n t , s p e c i f i e d v i s i t a t i o n s c h e d u l e [ f o r the husband] 

t o r e l y upon, independent of the [ w i f e ] ' s d i s c r e t i o n . " I d . 

C o n c l u s i o n 

The judgment of the t r i a l c o u r t i s r e v e r s e d , and the 

cause i s remanded f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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