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Oden M u s i c , I n c . , and J a s o n D. Oden ( " t h e d e f e n d a n t s " ) 

a p p e a l f r o m an o r d e r o f t h e Etowah C i r c u i t C o u r t ( " t h e t r i a l 

c o u r t " ) d e n y i n g t h e i r m o t i o n t o compel F i r s t B a p t i s t C h u r c h o f 

E a s t Gadsden ( " t h e c h u r c h " ) t o a r b i t r a t e i t s c l a i m s a g a i n s t 

t h e d e f e n d a n t s . We a f f i r m . 

F a c t s and P r o c e d u r a l H i s t o r y 

On M a r c h 12, 2010, t h e c h u r c h f i l e d a c o m p l a i n t a g a i n s t 

t h e d e f e n d a n t s a l l e g i n g t h a t i t h a d e n t e r e d i n t o a c o n t r a c t 

w i t h t h e d e f e n d a n t s , p u r s u a n t t o w h i c h t h e c h u r c h h a d a g r e e d 

t o p a y t h e d e f e n d a n t s $34,662 f o r t h e " r e p l a c e m e n t , r e p a i r , 

u p g r a d e a n d / o r i n s t a l l a t i o n o f v a r i o u s m u s i c a l , a u d i o , and 

v i d e o e q u i p m e n t . " The c h u r c h a l l e g e d t h a t i t h a d o v e r p a i d t h e 

d e f e n d a n t s $ 1 7 , 3 8 3 and t h a t t h e d e f e n d a n t s h a d r e f u s e d t o 

r e f u n d t h e t o t a l amount o f t h e o v e r p a y m e n t . The c h u r c h 

f u r t h e r a l l e g e d t h a t t h e d e f e n d a n t s h a d f a i l e d t o meet t h e i r 

o b l i g a t i o n s u n d e r t h e c o n t r a c t and h a d c o m m i t t e d f r a u d b y 

r e p r e s e n t i n g t h a t t h e y w o u l d r e p l a c e t h e c h u r c h ' s damaged 

o r g a n w i t h a new o r g a n when, i n f a c t , t h e y m e r e l y r e p a i r e d and 

r e f i n i s h e d t h e c h u r c h ' s damaged o r g a n . 

On A p r i l 21, 2010, t h e d e f e n d a n t s f i l e d a m o t i o n t o s t a y 

t h e a c t i o n p e n d i n g a r b i t r a t i o n ; t h e y a l s o moved t o c o m p e l 
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a r b i t r a t i o n . The d e f e n d a n t s a l l e g e d t h a t t h e c l a i m s a s s e r t e d 

b y t h e c h u r c h were s u b j e c t t o an a r b i t r a t i o n a g r e e m e n t , t h a t 

t h e r e p a i r s t o be made r e q u i r e d t h e p u r c h a s e a n d i n s t a l l a t i o n 

o f p a r t s m a n u f a c t u r e d o u t s i d e t h e S t a t e o f A l a b a m a , and t h a t 

Oden M u s i c competes i n an i n t e r s t a t e m a r k e t f o r t h e s a l e and 

r e p a i r o f Hammond o r g a n s . The f a c t u a l a l l e g a t i o n s i n t h e 

m o t i o n were v e r i f i e d b y Oden. 

On May 7, 2010, t h e t r i a l c o u r t h e l d a h e a r i n g on t h e 

d e f e n d a n t s ' m o t i o n t o c o m p e l a r b i t r a t i o n . A t t h e h e a r i n g , t h e 

c h u r c h c o n c e d e d t h a t t h e c o n t r a c t h a d some nexus w i t h 

i n t e r s t a t e commerce. The c h u r c h , h o w e v e r, a r g u e d t h a t C h r i s 

T a y l o r , t h e c h u r c h ' s a d m i n i s t r a t i v e a s s i s t a n t whose s i g n a t u r e 

a p p e a r e d on t h e a r b i t r a t i o n a g r e e m e n t , d e n i e d s i g n i n g t h e 

a g r e e m e n t , and t h e c h u r c h c o n t e n d e d t h a t t h e d e f e n d a n t s h a d 

f o r g e d c e r t a i n d o c u m e n t s . A t t h e c o n c l u s i o n o f t h e h e a r i n g , 

t h e t r i a l c o u r t a l l o w e d t h e p a r t i e s 14 da y s t o f i l e b r i e f s i n 

s u p p o r t o f t h e i r p o s i t i o n s . 

On May 21, 2010, t h e c h u r c h f i l e d i t s b r i e f i n o p p o s i t i o n 

t o t h e d e f e n d a n t s ' m o t i o n t o c o m p e l a r b i t r a t i o n , a r g u i n g t h a t 

t h e a r b i t r a t i o n a g r e e m e n t was i n v a l i d . S p e c i f i c a l l y , t h e 

c h u r c h a r g u e d t h a t T a y l o r d e n i e d s i g n i n g t h e a g r e e m e n t . The 
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c h u r c h a l s o p o i n t e d o u t t h a t t h e a r b i t r a t i o n a g r e e m e n t was 

d a t e d M a r c h 14, 2008, t h e same d a t e a p r o p o s a l t h e d e f e n d a n t s 

h a d made t o t h e c h u r c h was d a t e d , and t h a t t h e c h u r c h 

l e a d e r s h i p h a d n o t a p p r o v e d t h e p r o p o s a l u n t i l M a r c h 16, 2 0 0 8 . 

F i n a l l y , t h e c h u r c h a r g u e d t h a t c e r t a i n documents r e l a t i n g t o 

t h e p a r t i e s ' c o n t r a c t were i n d i c a t i v e o f f o r g e r y , 

s p e c i f i c a l l y , an u n d a t e d s a l e s i n v o i c e , a s a l e s i n v o i c e d a t e d 

A p r i l 2, 2008, and a r e p r e s e n t a t i o n a g r e e m e n t d a t e d M a r c h 14, 

2 0 0 8 . The c h u r c h s t a t e d : 

"The two s a l e s i n v o i c e s ... a r e o b v i o u s 
f o r g e r i e s i n t h a t t h e r e a r e many h a n d w r i t t e n 
s e c t i o n s o f t h e two documents t h a t a r e i d e n t i c a l . I f 
y o u o v e r l a y t h e two documents i t becomes o b v i o u s 
t h a t h a n d w r i t i n g i n t h e ' S o l d T o ' b o x and t h e 
m a j o r i t y o f t h e f i r s t l i n e o f t h e ' D e s c r i p t i o n ' b o x 
('PA E q u i p m e n t & K e y b o a r d s ' ) a r e i d e n t i c a l . More 
i m p o r t a n t l y , t h e s i g n a t u r e s a t t h e b o t t o m o f e a c h o f 
t h e documents a r e i d e n t i c a l a nd e a c h o f t h e 
s i g n a t u r e s a p p e a r s a t e x a c t l y t h e same p l a c e on t h e 
s i g n a t u r e l i n e s . T h e r e i s no p o s s i b i l i t y o f two 
documents e x e c u t e d s i x t e e n d a y s a p a r t t o have t h i s 
many i d e n t i c a l f e a t u r e s . One o r b o t h o f t h e s e 
documents h a v e b e e n a l t e r e d a n d / o r c o p i e d f r o m some 
o t h e r document. 

"The R e p r e s e n t a t i o n A g r eement ... t h a t was 
p r e s e n t e d t o t h e [ c h u r c h ] i s an a l t e r e d c o p y . The 
document t h a t was g i v e n t o [ t h e c h u r c h ] b y t h e 
D e f e n d a n t [ s ] i s a p h o t o c o p y . On t h e p h o t o c o p i e d 
document t h e t i t l e o f 'admin. a s s t . ' i s w r i t t e n i n 
b l a c k b a l l p o i n t pen b e s i d e t h e s i g n a t u r e on t h e 
'Buy e r ' l i n e . 
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"The [ c h u r c h ] has a t t a c h e d a p h o t o c o p y o f t h e 
R e p r e s e n t a t i o n A g r eement The [ c h u r c h ] i s 
w i l l i n g t o p r o d u c e t h e o r i g i n a l document f o r 
i n s p e c t i o n s h o u l d e i t h e r t h e C o u r t o r t h e 
D e f e n d a n t [ s ] d e s i r e t o s e e t h e a l t e r a t i o n as 
d e s c r i b e d a b ove. The a l t e r a t i o n i s n o t c l e a r l y 
v i s i b l e on t h e p h o t o c o p y a t t a c h e d 

"The R e p r e s e n t a t i o n A g r eement s t a t e s : 

" ' [ T h e c h u r c h ] a g r e e s t h a t [ t h e 
c h u r c h ] has h a d an o p p o r t u n i t y t o i n s p e c t 
t h e o r g a n / P A s e t . [The c h u r c h ] f u r t h e r 
a g r e e s t h a t no r e p r e s e n t a t i o n has been made 
t o [ t h e c h u r c h ] b y [ t h e d e f e n d a n t s ] n o r i t s 
a g e n t s w i t h r e g a r d t o age o f p r e v i o u s u s e 
o f s a i d e q u i p . A l l w a r r a n t i e s ... s h a l l be 
made e x p r e s s l y i n w r i t i n g by s e p a r a t e 
document e n t i t l e d W a r r a n t y . No o t h e r 
w a r r a n t y ( i e s ) a r e made w h e t h e r e x p r e s s e d 
o [ r ] i m p l i e d . ' 

"The d a t e on t h e R e p r e s e n t a t i o n A g r eement i s M a r c h 
14, 2008. T h i s i s t h e same d a t e as t h e p r o p o s a l .... 
I t i s w h o l l y i l l o g i c a l f o r t h e [ c h u r c h ] t o have 
s i g n e d an a g r e e m e n t a c k n o w l e d g i n g t h e r e c e i p t o f 
e q u i p m e n t on t h e same day as t h e p r o p o s a l " 

The c h u r c h a t t a c h e d an a f f i d a v i t o f C h r i s T a y l o r , i n w h i c h he 

s t a t e s : 

"On M a r c h 14, 2008, J a s o n Oden p r e s e n t e d a 
p r o p o s a l t o t h e [ c h u r c h ] f o r t h e r e p l a c e m e n t o f 
v a r i o u s e l e c t r o n i c a nd m u s i c a l e q u i p m e n t a t t h e 
C h u r c h 

"The p r o p o s a l was d i s c u s s e d a t a c h u r c h m e e t i n g 
on M a r c h 16, 2008. A t t h e m e e t i n g , a v o t e was t a k e n 
t o a c c e p t t h e p r o p o s a l o f Oden M u s i c 
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" I was n e v e r p r e s e n t e d w i t h any a r b i t r a t i o n 
a g r e e m e n t on M a r c h 14, 2008. I have n e v e r s i g n e d any 
a r b i t r a t i o n a g r e e m e n t as a r e p r e s e n t a t i v e o f t h e 
[ c h u r c h ] . I d i d n o t s i g n t h e document t i t l e d 
' A r b i t r a t i o n o r D i s p u t e s A g r e e m e n t ' t h a t i s d a t e d 
M a r c h 14, 2008 

" I h a v e h a d p a s t d e a l i n g s w i t h Oden M u s i c i n an 
i n d i v i d u a l c a p a c i t y , and may have s i g n e d an 
a r b i t r a t i o n a g r e e m e n t as an i n d i v i d u a l a t some p o i n t 
p r i o r t o M a r c h 14, 2008. However, I have n e v e r 
s i g n e d an a r b i t r a t i o n a g r e e m e n t i n my c a p a c i t y as 
A d m i n i s t r a t i v e A s s i s t a n t f o r t h e F i r s t B a p t i s t 
C h u r c h o f E a s t G a d sden. 

"The [ u n d a t e d s a l e s i n v o i c e ] a p p e a r s t o be a 
document t h a t I s i g n e d , b u t i t has b e e n 
s i g n i f i c a n t l y a l t e r e d a f t e r I s i g n e d t h e document. 
When I s i g n e d t h e document, i t was s i m p l y a r e c e i p t 
f o r e q u i p m e n t t h a t was l o a n e d t o t h e C h u r c h . O n l y 
t h e f i r s t l i n e was f i l l e d o u t i n t h e ' D e s c r i p t i o n ' 
b o x w h i c h s a i d 'PA E q u i p m e n t & K e y b o a r d s . ' 

"The [ s a l e s i n v o i c e d a t e d A p r i l 2, 2008,] was 
n e v e r p r e s e n t e d t o me, n o r d i d I e v e r s i g n t h i s 
document. 

"The [ R e p r e s e n t a t i o n A g r e e m e n t d a t e d M a r c h 14, 
2008,] was n e v e r p r e s e n t e d t o me, n o r d i d I e v e r 
s i g n t h i s document." 

The c h u r c h a l s o a t t a c h e d a c o p y o f t h e m i n u t e s o f a M a r c h 16, 

2008, m e e t i n g , r e f l e c t i n g t h a t t h e c h u r c h h a d v o t e d t o a c c e p t 

t h e d e f e n d a n t s ' p r o p o s a l on t h a t d a t e ; a c o p y o f t h e u n d a t e d 

s a l e s i n v o i c e ; a c o p y o f a s a l e s i n v o i c e d a t e d A p r i l 2, 2 0 0 8 ; 

and a c o p y o f a r e p r e s e n t a t i o n a g r e e m e n t d a t e d M a r c h 14, 2008. 
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On J u n e 21, 2010, t h e t r i a l c o u r t d e n i e d t h e m o t i o n t o 

c o m p e l a r b i t r a t i o n . The d e f e n d a n t s f i l e d t h e i r n o t i c e o f 

a p p e a l t o t h e A l a b a m a Supreme C o u r t on J u l y 27, 2010; t h a t 

c o u r t t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t , p u r s u a n t t o § 1 2 -

2 - 7 ( 6 ) , A l a . Code 1975. 

S t a n d a r d o f R e v i e w 

" I n r e v i e w i n g a t r i a l c o u r t ' s r e f u s a l t o c o m p e l 
a r b i t r a t i o n , [ t h e a p p e l l a t e c o u r t ' s ] r e v i e w i s de  
novo. T h i s C o u r t has h e l d t h a t a t r i a l c o u r t ' s 
r u l i n g on a q u e s t i o n o f l a w i s n o t w i t h i n t h e t r i a l 
c o u r t ' s d i s c r e t i o n a r y f u n c t i o n ; t h e r e f o r e , r u l i n g s 
on t h e s e m o t i o n s a r e s u b j e c t t o de novo r e v i e w . A de 
novo r e v i e w i s a r e v i e w w i t h o u t any a s s u m p t i o n o f 

^ 4 - ^ ^ ^ ^ II c o r r e c t n e s s . " 

K e n w o r t h o f D o t h a n , I n c . v. B r u n e r - W e l l s T r u c k i n g , I n c . , 745 

So. 2d 271, 273 ( A l a . 1 9 9 9 ) . 

D i s c u s s i o n 

On a p p e a l , t h e d e f e n d a n t s a r g u e t h a t t h e c h u r c h d i d n o t 

meet i t s b u r d e n o f p r o v i n g t h a t T a y l o r d i d n o t s i g n t h e 

a r b i t r a t i o n a g r e e m e n t . 

"A m o t i o n t o c o m p e l a r b i t r a t i o n i s a n a l o g o u s t o 
a m o t i o n f o r a summary j u d g m e n t . The p a r t y s e e k i n g 
t o c o m p e l a r b i t r a t i o n has t h e b u r d e n o f p r o v i n g t h e 
e x i s t e n c e o f a c o n t r a c t c a l l i n g f o r a r b i t r a t i o n and 
p r o v i n g t h a t t h a t c o n t r a c t i n v o l v e s a t r a n s a c t i o n 
a f f e c t i n g i n t e r s t a t e commerce. Once s u c h a p r i m a 
f a c i e s h o w i n g has b e e n made, t h e b u r d e n s h i f t s t o 
t h e p a r t y o p p o s i n g a r b i t r a t i o n t o p r e s e n t some 
e v i d e n c e i n d i c a t i n g t h a t t h e r e i s no a r b i t r a t i o n 
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a g r e e m e n t s u b j e c t t o s p e c i f i c e n f o r c e m e n t u n d e r t h e 
[ F e d e r a l A r b i t r a t i o n A c t , 9 U.S.C. § 1 e t s e q . ] . I f 
t h e p a r t y o p p o s i n g a r b i t r a t i o n p r e s e n t s s u f f i c i e n t 
e v i d e n c e t o c r e a t e a f a c t q u e s t i o n as t o t h e 
e x i s t e n c e o f a v a l i d a r b i t r a t i o n a g r e e m e n t , t h e n t h e 
i s s u e must be r e s o l v e d by t h e t r i a l c o u r t o r b y a 
j u r y , i f one i s r e q u e s t e d . " 

Ex p a r t e C a v e r , 742 So. 2d 168, 172 n.4 ( A l a . 1999) ( c i t a t i o n 

o m i t t e d ) . 

I n W a l t e r I n d u s t r i e s , I n c . v. M c M i l l a n , 804 So. 2d 1081 

( A l a . 2001) ( p l u r a l i t y o p i n i o n ) , t h e d e f e n d a n t s a p p e a l e d t o 

t h e A l a bama Supreme C o u r t f o l l o w i n g t h e J e f f e r s o n C i r c u i t 

C o u r t ' s d e n i a l o f t h e i r m o t i o n s t o c o m p e l a r b i t r a t i o n . 804 

So. 2d a t 1082. The d e f e n d a n t s h a d f i l e d m o t i o n s t o c o m p e l 

a r b i t r a t i o n i n t h e c i r c u i t c o u r t , a l l e g i n g t h a t t h e M c M i l l a n s 

h a d s i g n e d an a g r e e m e n t t o a r b i t r a t e t h e i r c l a i m s a g a i n s t 

them. I n r e s p o n s e t o t h e m o t i o n s t o c o m p e l a r b i t r a t i o n , t h e 

M c M i l l a n s h a d f i l e d a f f i d a v i t s i n w h i c h t h e y s t a t e d t h a t t h e y 

h a d r e f u s e d t o i n i t i a l a c o n t r a c t u a l p a r a g r a p h c o n t a i n i n g an 

a r b i t r a t i o n a g r e e m e n t and t h a t t h e y h a d r e f u s e d t o s i g n a 

s e p a r a t e a r b i t r a t i o n a g r e e m e n t . The M c M i l l a n s n o t e d t h a t t h e 

i n i t i a l s c o r r e s p o n d i n g w i t h t h e p a r a g r a p h c o n t a i n i n g t h e 

a r b i t r a t i o n a g r e e m e n t were d i f f e r e n t t h a n t h e i n i t i a l s t h a t 

t h e y h a d u s e d i n e x e c u t i n g r e l a t e d c o n t r a c t d o c u m e n t s . "The 
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t r i a l c o u r t f o u n d t h a t t h e ... c o n t r a c t 'was t a k e n b a c k t o t h e 

o f f i c e and p a ges were s u b s t i t u t e d c o n t a i n i n g , among o t h e r 

t h i n g s , t h e a r b i t r a t i o n p r o v i s i o n , ' g o i n g on t o o b s e r v e t h a t 

' f o r g e r y i s a s e r i o u s i s s u e i n t h i s c a s e . ' " 804 So. 2d a t 

1086. N o t i n g t h a t i t s r e v i e w was u n d e r an " ' a b u s e - o f -

d i s c r e t i o n s t a n d a r d , ' " a p l u r a l i t y o f t h e A l abama Supreme 

C o u r t h e l d t h a t , " [ g ] i v e n t h e s p a r s e s u p p o r t t h e d e f e n d a n t s 

p r o v i d e d f o r t h e i r m o t i o n s t o c o m p e l a r b i t r a t i o n , and t h e 

M c M i l l a n s ' a f f i d a v i t s s t a t i n g t h a t ... t h e y s p e c i f i c a l l y 

r e f u s e d t o s i g n t h e [ p a r a g r a p h c o n t a i n i n g t h e ] a r b i t r a t i o n 

p r o v i s i o n ... , we c o n c l u d e t h a t t h e t r i a l c o u r t d i d n o t a b u s e 

i t s d i s c r e t i o n i n d e n y i n g t h e d e f e n d a n t s ' m o t i o n s t o c o m p e l 

a r b i t r a t i o n . " I d . We n o t e t h a t , i n H a l e s v. P r o E q u i t i e s ,  

I n c . , 885 So. 2d 100 ( A l a . 2 0 0 3 ) , t h e supreme c o u r t made i t 

c l e a r t h a t t h e a b u s e - o f - d i s c r e t i o n s t a n d a r d o f r e v i e w , w h i c h 

was t h e s t a n d a r d i t u s e d i n W a l t e r I n d u s t r i e s , s u p r a , was 

i n a p p l i c a b l e t o a p p e a l s f r o m t h e g r a n t o r d e n i a l o f a m o t i o n 

t o c o m p e l a r b i t r a t i o n and t h a t t h e de novo s t a n d a r d o f r e v i e w 

was, i n s t e a d , t h e p r o p e r s t a n d a r d t o be a p p l i e d . Thus, as we 

p r e v i o u s l y n o t e d , we w i l l r e v i e w t h i s a p p e a l u s i n g t h e de novo 

s t a n d a r d o f r e v i e w . 

9 



2091024 

I n t h e p r e s e n t c a s e , t h e d e f e n d a n t s p r e s e n t e d " s p a r s e 

s u p p o r t ... f o r t h e i r m o t i o n [ ] t o c o m p e l a r b i t r a t i o n . " W a l t e r 

I n d u s . , 804 So. 2d a t 1086. I n r e s p o n s e t o t h e m o t i o n t o 

c o m p e l a r b i t r a t i o n , t h e c h u r c h f i l e d a b r i e f , a l o n g w i t h an 

a f f i d a v i t s i g n e d by T a y l o r , i n w h i c h he s p e c i f i c a l l y d e n i e d 

s i g n i n g t h e a r b i t r a t i o n a g r e e m e n t . 1 F u r t h e r , t h e c h u r c h 

p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t o t h e r documents c o n n e c t e d 

t o t h e t r a n s a c t i o n a l s o h a d been f o r g e d . A f t e r t h e c h u r c h 

f i l e d i t s b r i e f a r g u i n g t h a t t h e a r b i t r a t i o n a g r e e m e n t and 

o t h e r documents h a d b e e n f o r g e d , t h e d e f e n d a n t s f a i l e d t o 

p r e s e n t any e v i d e n c e o r a r g u m e n t s i n r e s p o n s e . O n l y i n t h e i r 

b r i e f t o t h i s c o u r t h a v e t h e d e f e n d a n t s , f o r t h e f i r s t t i m e , 

p r o f f e r e d an e x p l a n a t i o n f o r t h e v a r i a t i o n i n t h e two s a l e s 

i n v o i c e s t h a t a p p e a r , i n some r e s p e c t s , t o be i d e n t i c a l . 

" T h i s C o u r t c a n n o t c o n s i d e r a r g u m e n t s r a i s e d f o r t h e f i r s t 

t i m e on a p p e a l ; r a t h e r , o u r r e v i e w i s r e s t r i c t e d t o t h e 

1 I n Ragone v. A t l a n t i c V i d e o a t M a n h a t t a n C t r . , (No. 07 
C i v . 6084, A u g u s t 29, 2008) (S.D.N.Y. 2008) ( n o t r e p o r t e d i n 
F. Supp. 2 d ) , a n d D a s s e r o v. E d w a r d s , 190 F. Supp. 2d 544 
(W.D.N.Y. 2 0 0 2 ) , c i t e d by t h e d e f e n d a n t s i n s u p p o r t o f t h e i r 
p o s i t i o n , t h e a l l e g e d s i g n a t o r y i n e a c h c a s e f a i l e d t o 
c a t e g o r i c a l l y deny s i g n i n g t h e a r b i t r a t i o n a g r e e m e n t . I n t h e 
p r e s e n t c a s e , h o w e v er, T a y l o r d e n i e d s i g n i n g t h e a r b i t r a t i o n 
a g r e e m e n t , so we f i n d t h o s e c a s e s d i s t i n g u i s h a b l e . 
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e v i d e n c e and a r g u m e n t s c o n s i d e r e d b y t h e t r i a l c o u r t . " 

Andrews v. M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 1 9 9 2 ) . 

F o r t h e f i r s t t i m e on a p p e a l t h e d e f e n d a n t s a l s o a r g u e t h a t 

t h e c h u r c h ' s a d m i s s i o n s i n i t s c o m p l a i n t t h a t i t h a d 

i m p r o p e r l y a t t e m p t e d t o d e p o s i t an i n s u r a n c e c h e c k w i t h o u t t h e 

c h e c k b e i n g p r o p e r l y e n d o r s e d and t h a t i t h a d w r i t t e n a c h e c k 

t o t h e d e f e n d a n t s w i t h o u t h a v i n g s u f f i c i e n t f u n d s i n t h e b a n k 

t o c o v e r t h e c h e c k somehow b a l a n c e d o u t t h e a l l e g e d f o r g e r y on 

t h e p a r t o f t h e d e f e n d a n t s . A g a i n , t h i s c o u r t w i l l n o t 

c o n s i d e r t h a t argument b e c a u s e i t was n o t r a i s e d b e f o r e t h e 

t r i a l c o u r t . A n d r e w s , 612 So. 2d a t 410. 2 C o n s i d e r i n g de 

novo o n l y t h e e v i d e n c e and a r g u m e n t s t h a t were b e f o r e t h e 

t r i a l c o u r t , we c o n c l u d e t h a t t h e c h u r c h met i t s b u r d e n o f 

p r o v i n g t h a t T a y l o r d i d n o t s i g n t h e a r b i t r a t i o n a g r e e m e n t . 

2The d e f e n d a n t s a r g u e t h a t , b e c a u s e o u r s t a n d a r d o f r e v i e w 
i s de novo, we c a n c o n s i d e r a r g u m e n t s r a i s e d f o r t h e f i r s t 
t i m e on a p p e a l . We n o t e , h o w e v er, t h a t t h e d e f e n d a n t s c i t e no 
l a w i n s u p p o r t o f t h e i r p o s i t i o n a n d t h a t t h i s c o u r t has 
p r e v i o u s l y h e l d i n c a s e s i n w h i c h t h e s t a n d a r d o f r e v i e w was 
de novo t h a t a r g u m e n t s c o u l d n o t be r a i s e d f o r t h e f i r s t t i m e 
on a p p e a l . See Simmons v. C a r w e l l , 10 So. 3d 576 ( A l a . C i v . 
App. 2008) ( p l u r a l i t y o p i n i o n ) ; see a l s o L a d a s L a n d & Dev.,  
I n c . v. M e r r i t t & W a l d i n g P r o p s . , L . L . P . , 978 So. 2d 55, 59-60 
( A l a . C i v . App. 2 0 0 7 ) . 
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The d e f e n d a n t s c i t e s e v e r a l c a s e s i n s u p p o r t o f t h e i r 

c o n t e n t i o n t h a t t h e c h u r c h d i d n o t s u f f i c i e n t l y p r o v e t h a t 

T a y l o r d i d n o t s i g n t h e a r b i t r a t i o n a g r e e m e n t . I n two o f t h e 

c a s e s c i t e d by t h e d e f e n d a n t s -- P r e v o s t v. B u r n s  

I n t e r n a t i o n a l S e c . S e r v s . C o r p . , 126 F. Supp. 2d 439, 441-42 

(S.D. Tex. 2 0 0 0 ) , and C o l o n i a l Bank o f A l a b a m a v. C o k e r , 482 

So. 2d 286 ( A l a . 1985) -- t h e c o u r t s h e l d t h a t t h e r e was a 

f a c t u a l i s s u e as t o w h e t h e r t h e p e r t i n e n t s i g n a t u r e was v a l i d 

and, t h u s , t h a t t h e i s s u e s h o u l d be d e c i d e d a t an e v i d e n t i a r y 

h e a r i n g . See a l s o Ex p a r t e Compass Bank, 727 So. 2d 791 ( A l a . 

1998) (Hooper, C . J . , d i s s e n t i n g ) . I n t h i s c a s e , however, t h e 

d e f e n d a n t s d i d n o t r e q u e s t an e v i d e n t i a r y h e a r i n g on t h e i r 

m o t i o n t o c o m p e l a r b i t r a t i o n , n o r d i d t h e y o b j e c t t o t h e t r i a l 

c o u r t ' s d e c i d i n g t h e f o r g e r y i s s u e b a s e d s o l e l y on t h e b r i e f s , 

t h e e v i d e n c e s u b m i t t e d i n s u p p o r t o f t h e b r i e f s , and t h e 

a r g u m e n t s o f t h e p a r t i e s . As p r e v i o u s l y n o t e d , " [ t ] h i s C o u r t 

c a n n o t c o n s i d e r a r g u m e n t s r a i s e d f o r t h e f i r s t t i m e on a p p e a l ; 

r a t h e r , o u r r e v i e w i s r e s t r i c t e d t o t h e e v i d e n c e and a r g u m e n t s 

c o n s i d e r e d by t h e t r i a l c o u r t . " Andrews, 612 So. 2d a t 410. 

A c c o r d i n g l y , we c a n n o t h o l d t h e t r i a l c o u r t i n e r r o r f o r 
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f a i l i n g t o c o n d u c t an e v i d e n t i a r y h e a r i n g t o r e s o l v e t h e 

f a c t u a l i s s u e s r e g a r d i n g t h e documents and t h e s i g n a t u r e s . 

The r e m a i n i n g c a s e s c i t e d by t h e d e f e n d a n t s do n o t a l t e r 

o u r d e c i s i o n . I n G r e g o r y v. I n t e r s t a t e / J o h n s o n Lane C o r p . , 

188 F.3d 501 ( 4 t h C i r . 1999) ( t a b l e ) , an u n p u b l i s h e d o p i n i o n 

c i t e d b y t h e d e f e n d a n t s , t h e a p p e l l a t e c o u r t s i m p l y r e v e r s e d 

t h e j u d g m e n t and remanded t h e c a u s e f o r t h e t r i a l c o u r t t o 

d e t e r m i n e w h e t h e r t h e a l l e g e d s i g n a t o r y t o t h e a r b i t r a t i o n 

a g r e e m e n t h a d s i g n e d o r was o t h e r w i s e b o u n d by t h e a g r e e m e n t 

t o a r b i t r a t e . B e c a u s e t h e t r i a l c o u r t i n t h i s c a s e has 

a l r e a d y made t h a t d e t e r m i n a t i o n , we f i n d no n e e d t o remand t h e 

c a s e as t h e c o u r t d i d i n G r e g o r y . L e w i s v. S t a t e , 437 So. 2d 

642, 644 ( A l a . C r i m . App. 1 9 8 3 ) , h o l d s t h a t a j u r y may d e c i d e 

a d i s p u t e d f a c t u a l i s s u e r e g a r d i n g w h e t h e r a p a r t y s i g n e d a 

w a i v e r o f r i g h t s ; h o w e v e r, t h a t c a s e does n o t mandate a j u r y 

d e t e r m i n a t i o n when a p a r t y a c q u i e s c e s t o t h e t r i a l c o u r t ' s 

d e c i d i n g t h e i s s u e b a s e d s o l e l y on a f f i d a v i t s , a r g u m e n t s , and 

b r i e f s , as h a p p e n e d i n t h e p r e s e n t c a s e . Z a j a c v. Z a j a c , 49 

A l a . App. 637, 640, 275 So. 2d 154, 156 ( C i v . App. 1 9 7 2 ) , 

c o n c e r n e d s o l e l y t h e d o c t r i n e o f r e s j u d i c a t a , w h i c h i s 

i n a p p l i c a b l e t o t h e p r e s e n t c a s e . W h i t e v. M a s s a c h u s e t t s 
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M u t u a l L i f e I n s u r a n c e Co., 275 A l a . 581, 585, 157 So. 2d 6, 10 

( 1 9 6 3 ) , c o u l d be c o n s t r u e d as a l l o w i n g a t r i a l c o u r t t o 

d e t e r m i n e f r o m a h a n d w r i t i n g c o m p a r i s o n w h e t h e r a p e r s o n 

s i g n e d a document, b u t i t does n o t mandate t h a t t h e t r i a l 

c o u r t i n t h i s c a s e h a d t o d e c i d e i n f a v o r o f t h e d e f e n d a n t s on 

t h a t i s s u e . C o r n e j o v. S p e n g e r ' s F r e s h F i s h G r o t t o , [Ms. C 

09-05564 MHP, May 17, 2010] F. Supp. 2d (N.D. C a l . 

2 0 1 0 ) , l i k e w i s e a l l o w s a t r i a l c o u r t t o u s e a h a n d w r i t i n g 

e x p e r t t o d e t e r m i n e a f o r g e r y i s s u e , b u t i t does n o t r e q u i r e 

i t t o do s o . 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e t r i a l c o u r t 

p r o p e r l y d e n i e d t h e d e f e n d a n t s ' m o t i o n t o c o m p e l a r b i t r a t i o n . 

The d e f e n d a n t s a l s o a r g u e t h a t t h e t r i a l c o u r t e r r e d t o 

t h e e x t e n t t h a t i t r e l i e d on t h e c h u r c h ' s a s s e r t i o n t h a t 

T a y l o r was n o t a u t h o r i z e d t o s i g n an a r b i t r a t i o n a g r e e m e n t and 

t o t h e e x t e n t t h a t i t r e l i e d on a f i n d i n g t h a t t h e a r b i t r a t i o n 

a g r e e m e n t c o u l d be s e v e r e d f r o m t h e r e s t o f t h e c o n t r a c t . I n 

l i g h t o f o u r c o n c l u s i o n t h a t t h e t r i a l c o u r t c o u l d h a v e 

p r o p e r l y f o u n d t h a t T a y l o r ' s s i g n a t u r e on t h e a r b i t r a t i o n 

a g r e e m e n t h a d b e e n f o r g e d , we p r e t e r m i t d i s c u s s i o n o f t h o s e 

a r g u m e n t s . 
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C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , we a f f i r m t h e t r i a l c o u r t ' s o r d e r 

d e n y i n g t h e d e f e n d a n t s ' m o t i o n t o com p e l a r b i t r a t i o n . 
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