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R.F.W.
V.
Cleburne County Department of Human Resources

Appeal from Cleburne Juvenile Court
(JU-09-169.01)

MOORE, Judge.

R.F.W. ("the father") appeals from a judgment of the
Cleburne Juvenile Court ("the juvenile ccurt") declaring M.W.
("the child") dependent and awarding custody cf the child to

5.J.P., the child's maternal great-grandmcther, subject to
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certain wvisitation rights of the father and C.D.W. ("the
mother") . In that Jjudgment, which was entered on July 14,
2010, the Jjuvenile court set forth the following specific
findings of fact:
"That child is dependent in that the child's
parents, guardian, or other custodian are unable to
discharge their responsibilities toc and for the
child and the c¢hild 1s 1in need of the care and
protection of the state. The Court specifically
finds that, &lthough the father has attempted to
comply with all the requirements of Lhe Department
of Human Resources, the father continues to be
unable to provide for the child's care, custody and
control for any extended period of time. The Court
specifically notes that the father has assistance in
caring for himself and would need such assistance to
continue to adequately care Lor the child."”
The father timely appealed, arguing that clear and convincing
evidence does not suppoert the individual factual findings of
the Jjuvenile ccurt and its ultimate determination of the
dependency of the child.

As a2 matter of constituticonal law, a parent who has

exercised custody over a child has a prima facie right to the

continued custody of the child. See In re Moore, 470 Sc. 2d

1269, 1270 (Ala. Civ. App. 1985}. The presumptive right of
parents to the custody of their child may be overcome by clear

and convincing evidence demonstrating that the parents are
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currently unakle to discharge their responsibilities to and
for the child and that the child regquires additional care and
supervision through the state, 1.e., that the c¢hild is
"dependent." See Ala. Code 1975, & 12-15-102(8)a.6.; see also

VW, v. G.W., 920 So. 24 414, 417 (Ala. Civ. App. 2008)

(quoting K.B. v. Cleburne County Dep't of Human Res., 8%7 So.

2d 379, 328% (Ala. Civ. App. 2004) {(Murdock, J., concurring in
the result)) ("'[I]ln order to make a disposition of & child in
the context of a dependency proceeding, the child must in fact

be dependent at the time of that disposition.'™). "Clear and

convincing evidence" 1s defined as

"'[e]lvidence that, when weighed against evidence in
oppeositicn, will produce in the mind of the trier of
fact a firm convictiocon as to each essential element
of the c¢laim and a high precbakbility as Lo the
correctness of the conclusicn. Proof by clear and
convincing evidence requlires a level of proof
greater than a preponderance of Che evidence or the
substantial weight o©of the evidence, but less than
beyvond a reasonakble doubkt.'™™

L.M. v. D.D.F., 840 So. 2d 171, 179 (ala. Civ. Zpp. 2002)

(quoting Ala. Code 1975, § 6-11-20[(b)1(4)).
On appeal from a Judgment finding a c¢hild dependent
following an ore tenus proceeding, we presume the juvenile

court's factual findings are correct. J.W. v. C.H., 963 So.
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2d 114, 119 {(Ala. Civ. App. 2007). Those findings will not be
disturbed 1if they are supported by sufficient evidence. Ex

parte Flovyd, 550 So. 2d 982, 984 (Ala. 1989). In passing on

the question of the sufficiency of the evidence as to a
finding of dependency, this court does not rewelgh the
evidence; instead, this court determines whether the juvenile
court, acting in its fact-finding role, reasonably could have
determined from 1ts own weighing of the evidence that the
dependency of the c¢hild was proven by clear and convincing

evidence as that standard is defined above. J.B. v. DeKalb

County Dep't of Human Res., 12 5o. 3d 100, 112 (Ala. Civ. App.

2008) . Giving due regard to the Jjudgment of the juvenile
court, we conclude that the record in this case does not
contain sufficient evidence demonstrating that the father is
unable tc¢ discharge his parental responsibilities to and for
the child.

The record shows that, at the time of the trial, the
father was living with his mother and his stepfather, while
working on a separate house for eventual habitation. The
father had been emploved 1in a construction Jjecb for

approximately 1 vyear earning $8.75 per hour, he averaged
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working 40 to 50 hours per week, and he was earning enough
money to provide day care for the child and to cover his
living expenses. The father had been exercising unsupervised
visitation with the c¢hild for over six months. Leslie Driver,
a soclal worker with the Cleburne County Department of Human
Resources ("DHR") who was assigned to the case, testified that
she had no concerns with regard to those wvisits. Driver
testified that the c¢hild's room at the father's hcuse 1is
adequate and appropriate, that the home meets minimal
standards, and that it is sanitary. The child interacts well
with the father, who testified that the child cries to come
home with him at the end of visits. Driver testified that she
had not observed any problems between the father and the
child, and she indicated that she did not perceive any safety
issues relating to the child. The record contains no evidence
indicating that the persons residing in the home would provide
anything but proper care for the child.

The juvenile court nevertheless found that the father
could not meet his parental obligations to the child on the
basis of the father's failure to meet DHR's goals and his

reliance on others for assistance with caring for the child.
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As to the first reason, the evidence shows that, in this case,
DHR did not establish any reguirements for the father to meet
in order to regain custody of the child. 1In a prior case, DHR
had reguested that the father complete a parenting class and
anger-management counseling. The father completed the
parenting class, but not the anger-management counseling.
However, Driver testified that the only anger the father had
exhibited related to the mother, who had intentionally
interfered with his visitation rights. The mother had since
lost custody and was 1n Jjalil at the time of the dependency
trial. The father testified that he had "let go" ¢f his anger
regarding the mother. In this case, DHR did nct identify that
former problem as a barrier to reuniting the father and the
child, and, as stated above, Driver testified that she did not
perceive any safety issues regarding the child while in the
care of the father. Given those circumstances, the failure of
the father to complete anger-management counseling does not
render him unable to properly parent the child.

As to the other reason given by the juvenile court —-- the
father's reliance on others for assistance with caring for the

child —-- the evidence shows that the father completed only the
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eighth grade and that he cannot read and write well. As a
result, the father depends on his mother to write checks for

"

him and stuff like that." Other than that one
responsibility, the record contains no evidence indicating
that the father does not properly take care of his own needs.
The evidence appears undisputed that the father's mother,
stepfather, and girlfriend all assist the father with caring
for the child. Driver specifically testified that the father
told her that his mother helps "a lot" by "cooking, bathing
[the «child], that sort of thing."™ The Jjuvenile court
apparently believed that any dependence on his family rendered
the father inccmpetent to parent the child. However, "in the
abstract, a parent's reliance on others, particularly family,

for support is not, in and of itself, determinative of the

parent's unfitness." Ex parte A.M.B., 4 So. 3d 472, 478 (Ala.

2008) .

We recognize that mental limitations, when severe encugh,
may be sufficient to render a parent unable to discharge
parental responsibilities to and for a child. In this case,
however, tThe father evidently displayed sufficient mental

skills to pass the parenting class and to adeguately care for
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the child in both a supervised and an unsupervised setting.
No expert or other testimony indicated that the father's
intellectual limitations are so0 profound as to prevent him

.B. wv.

n

from continuing to provide such adeguate care. See C.

State Dep't of Human Res., 26 So. 3d 42¢, 432 (Ala. Civ. App.

2009%) (affirming a Jjudgment finding that a child was not
dependent because "nc doctcr who has evaluated the mother was
allowed tTo testify abhout or submit reports regarding those
evaluations, there is no evidence as to the extent of the
mother's limited mental capacity, whether the mother's mental
limitations prevent her from being abkle to fulfill her
parental responsibilities to the c¢hild, and whether the
mother's condition igs likely Lo change").

In its brief t¢ this court, DHR relies on two pieces of
evidence to support its position that the father lacks the
mental capability to properly care for the child. First, DHR
proved that the father had at one time allowed the c¢hild to
play with an inoperable c¢igarette lighter. The father
testified that the child liked to dig objects oub of his
pocket and play with them. The father stated that the child

had developed a particular fondness for the cigarette lighter,
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which did not contain any Ifluid and which the child could
differentiate from other cigarette lighters. DHR soc¢ial
workers advised the father that he should not allocw the child
to play with the lighter; at trial, the father indicated his
agreement with that instruction. The record contains no
evidence indicating that the child was harmed or was ever in
any danger of harm from playing with the lightezx.

Second, the recocrd shows that the father had accused the
mother of taking the child to the doctor toco much, that he had
argued with tThe mother over the medications the child took,
and that, on a <¢ertain wvisitation exchange, the father had
informed the mother that he would not give the child certain
medication as the mother had instructed him to do. After
overhearing that remark, Driver testified that she had told
the father he should follow the prescriptions given by the
child's doctors. The father testified that he had done
everything DHR had asked him to do. No witness testified that
the father had actually ever failed to give +the c¢child
medication as prescribed or that he had failed in any other
manner to properly meet the medical needs of the c¢hild.

Driver testified that the father understands the necessity of
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taking the c¢hild to the doctor and that he had expressed a
willingness to continue to do that. Driver also testified
that the father was capable of administering the child's
medication as prescribed, althcough she cculd not answer the
gquestion whether he would.

The foregoing evidence does not substantiate any
contention that the father 1s so mentally challenged that he
cannot adeguately care for the child. At worst, allowing the
child to play with a nonworking cigarette lighter exhibited
poor judgment on Lhe part of the father, nct abuse or neglect.
Disagreeing with the mother on the proper course of medical
treatment for the child also does not amount to neglect absent
evidence that the father had ever endangered the child by

actually withholding prescribed medication. See In re

Hickman, 489 So. 2d 601, 602 (Ala. Civ. App. 13986) (holding
that the limited mental capabilities of a parent, 1in the
absence of evidence ¢f abuse or neglect, does not prove an
inability to properly parent a childy}.

We conclude that the record does nct contain clear and
convincing evidence indicating that the child 1s dependent.

We therefore reverse the juvenile court's Jjudgment, and we

10
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remand the cause with instructions tec the juvenile court to
enter a judgment awarding temporary custody of the child to

the father and dismissing the dependency petition. See J.L.

v. W.E., [Ms. 2090210, July 23, 2010] So. 23d (Ala.

Civ. App. 2010).°
REVERSED AND REMANDED WITH INSTRUCTIONS.
Thomas, J., concurs,
Bryan, J., concurs in the result, withcout writing.
Thoempson, P.J., dissents, with writing, which Pittman,

J., Jjoins.

'Because we are reversing the juvenile court's Jjudgment
on the foregoing grounds, we do not address the other issues
raised by the father.

‘Because the child is not dependent, the juvenile court
hasg Jurisdiction only to transfer custody of the child to the
father on a temporary basis fcr the protection of the child.
See Ala. Code 1875, § 12-15%-138. Any further custedial
disposition, including awarding wvisitation rights to the
mother, would have to be determined by the appropriate circuilt
court. S5ee R.T. wv. B.N.H., [Ms. 2090868, Jan. 7, 2011]

So. 3d (Ala. Civ. App. 2011).

11
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THOMPSON,

After reviewing the record in this case,

Presiding Judge, dissenting.

I believe that

the juvenile court's judgment, based upon ore tenus evidence,

is due to be affirmed. Our standard of review

settled:

"'"We are not allowed to substitute our
judgment for that of the trial court, even
when this court might have reached a
different result, unless the trial court's
resolution of the facts is plainly and
palpably wrong, L.R.M. v, D.M., 9262 S50. 2d
864, 872-74 (Ala. Civ. App. 2007) (citing
Griggs v. Griggs, 638 So. 2d %16, 918-19
(Ala., Ciwv. App. 1994}, guoting in turn
Young v. Young, 37¢ So. 2d 737, 739 (Ala.
Civ. App. 1979)). "'[A]ln appellate court
may not substitute its judgment for that of
the trial court. To do so would bhe to
reweigh the evidence, which Alabama law
does not allow,'" Ex parte R.E.C., 899 So,
2d 272, 279 (Ala. 2004) (guoting Ex parte
Foley, 864 So. 2d 1094, 1098 (Ala. 20023)).
When addressing the inakbility of an
appellate court to reweigh the evidence and
substitute its Judgment for that of the
trial court, our supreme court reccgnized:

"1'"The trial court must be
allowed to be the trial court;
otherwise, wec (eappellate court

judges and Justices) risk going
beyond the familiar surroundings
of our appellate jurisdiction and
into an area with which we are
unfamiliar and for which we are
ill-suited--factfinding."”

12

is

well
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"'"Ex parte R.T.S5., 771 So. zd 475, 477
(Ala. 2000).°

"J.B. wv. Cleburne County Dep't of Human Res., 992
So. 2d 34, 39%-40 (Ala. Civ. App. 2008)."

J.L. v. W.E., [Ms. 2090210, July 23, 2010] So. 3d ‘

{Ala, Civ. App. 2010}). Furthermcre, when a juvenile court
receives ore tenus evidence and observes the witnesses'
demeanors, "thils court cannot reverse the Juvenile court's
judgment unless it is unsupported by the evidence so as to be

clearly and palpably wrong." J.W. v. C.H., 963 Soc. 2d 114,

120 (Ala. Civ. App. 2007).

In support of his assertion that c¢lear and convincing
evidence does not support the Jjuvenile court's finding that
the child is dependent, tLhe father compares the facts in this

case with those of J.L. v. W.E., supra. In J.L., as in this

case, tThe c¢child was in the mcther's custody pursuant to a

divorce judgment at the time the Talladega County Department

of Human Resources ("the Talladega County DHR") removed the
child from the home. The removal was brought abcocut because of
the mother's deleterious conduct. When the father learned

that the mother no longer had custody of the <c¢hild, he

13
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petitioned for custody. The child's maternal grandparents

also sought custody of the child. Id. at

In J.L., the father had been involved in two incidents of
domestic violence, one of which had occurred when he was 18
years old, more than 10 yvears before the events made the basis
of that case. As directed by the Talladega County DHR, the
father completed an anger-management cocurse. The father also
had tested positive for the use of marijuana on one occasion,
but the results of all subseguent drug tests during the course
of the litigaticon--including a test crdered on the day cf the
hearing--were negative for the use of drugs. The father held
a steady Job, lived with his mother in a house that the
Talladega County DHR had found was suitable fcr the child, and
had always exhibited appropriate behavior when visiting with
the child. Id. at . This court fcocund that the juvenile
court's Jjudgment finding the c¢hild dependent and awarding
custody to the maternal grandparents was not supperted by
clear and convincing evidence. Id. at . Specifically, we
held that there was no evidence indicating that the father was
unable or unwilling to care for the c¢hild; thus, the finding

of dependency was improper. Id. at

14
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Although many of the facts in J.L. are similar to those
in this case, the two cases are distinguishable in important
ways. Although the father in J.L. had successfully completed
An  anger-managemenkt course, the evidence 1in this case
indicated that the father's counselor, whe was attempting to
teach coping skills to the father, had ended their sessions
because the father was not making progress. The father had
difficulty understanding the guidance workers for the Cleburne
County Department of Human Rescources ("the Cleburne County
DHR") had attempted to provide to him. The father admitted
that his mother hed to help him write checks and "stuff like
that." Evidence also indicated that the father had made
inappropriate choices concerning the child, such as allcowing
the c¢child teo play with a ¢igarette lighter and failing o give
the child medicine prescribed by the pediatrician because the
father did not believe the c¢hild needed it. The father in
this case also had limited experience in spending time alone
with the child, who was three or four years old at the time of
the dependency hearing. No such evidence was presented 1in
J.L. In this case, the Cleburne Ccunty DHR recommended that

the c¢child remain with the child's maternal great-grandmother.

15
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The juvenile court, which had the copportunity tc obsgserve the
father during the hearing, explicitly found that "“the father
has assistance in caring for himself and would need such
assistance to continue Lo adequately care for the child."”
Admittedly, this i1is a ¢lose c¢ase, and I may have reached
a different cconclusion than the juvenile court. However, the
juvenile court had the opportunity Lo observe the parties as
they testified, and it was 1in a better position than this
court to make the determination whether the father was capable
of fulfilling hig responsibilities to Lhe child. Although
evidence indicated that the father appeared to be making
progress toward being able to care for the child and although
there 18 no evidence indicating that the father would
intentionally harm the c¢hild, as previously mentioned, there
was also evidence indicating that the father had made
decisions that were detrimental to the best interests of the
child. Based on the ore fTenus standard cof review requiring
that we give deference to the Jjuvenile court's findings of

fact, see J.L., So. 3d at , I cannot say that the

evidence does not support the conclusion that the father was

unable to care for the child at the time of the hearing or

16
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that the Juvenile court's Jjudgment 1is c¢learly erroneous.
Because I would affirm the judgment of the Jjuvenile court, I
must respectfully dissent.

Pittman, J., concurs.

17



