
REL: 9/10/10 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
SPECIAL TERM, 2010 

2090994 

D i l l a r d ' s , Inc. 

v. 

Kenneth Gallups 

Appeal from Lee C i r c u i t Court 
(CV-09-900091) 

THOMAS, Judge. 

On Febr u a r y 15, 2009, Kenneth G a l l u p s sued D i l l a r d ' s , 

I n c . , s e e k i n g workers' compensation b e n e f i t s ("the workers' 

compensation c l a i m " ) and a l l e g i n g t h a t D i l l a r d ' s had 

d i s c h a r g e d him from h i s employment i n v i o l a t i o n of A l a . Code 
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1975, § 25-5-11.1, s o l e l y because he had made a c l a i m f o r 

w o r k e r s' compensation b e n e f i t s ("the r e t a l i a t o r y - d i s c h a r g e 

c l a i m " ) ; t h a t a c t i o n was a s s i g n e d case number CV-09-900091. 

D i l l a r d ' s moved t o s e v e r the workers' compensation c l a i m from 

the r e t a l i a t o r y - d i s c h a r g e c l a i m , f i l e d s e p a r a t e answers t o 

b o t h c l a i m s , and moved t o compel a r b i t r a t i o n as t o the 

r e t a l i a t o r y - d i s c h a r g e c l a i m . G a l l u p s opposed D i l l a r d ' s motion 

t o compel a r b i t r a t i o n . 

The t r i a l c o u r t s e v e r e d the r e t a l i a t o r y - d i s c h a r g e c l a i m 

from the worker's compensation c l a i m , a s s i g n e d the 

r e t a l i a t o r y - d i s c h a r g e c l a i m case number CV-09-900091.01 ("the 

r e t a l i a t o r y - d i s c h a r g e c a s e " ) , s t a y e d d i s c o v e r y i n the 

r e t a l i a t o r y - d i s c h a r g e case, and s e t a h e a r i n g on the motion t o 

compel a r b i t r a t i o n f o r J u l y 31, 2009. However, a l t h o u g h the 

r e t a l i a t o r y - d i s c h a r g e case was a s s i g n e d case number 

CV-09-900091.01, the p a r t i e s and the t r i a l c o u r t c o n t i n u e d t o 

f i l e a l l motions, r e s p o n s e s , and o r d e r s r e l a t i n g t o the 

r e t a l i a t o r y - d i s c h a r g e case i n case number CV-09-900091. A f t e r 

the h e a r i n g on the motion t o compel a r b i t r a t i o n , the t r i a l 

c o u r t d e n i e d t h a t motion. D i l l a r d ' s a p p ealed t o the Alabama 

Supreme C o u r t , which t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , 
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pu r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

"'A d i r e c t a p p e a l i s the p r o p e r procedure by 
which t o seek r e v i e w of a t r i a l c o u r t ' s o r d e r 
denying a motion t o compel a r b i t r a t i o n . ' Homes of  
Legend, I n c . v. McCollough, 776 So. 2d 741, 745 
( A l a . 2000); Rule 4 ( d ) , A l a . R. App. P. We r e v i e w 
the t r i a l c o u r t ' s g r a n t or d e n i a l of a motion t o 
compel a r b i t r a t i o n de novo. Bowen v. S e c u r i t y P e s t  
C o n t r o l , I n c . , 879 So. 2d 1139, 1141 ( A l a . 2003). 
The p a r t y s e e k i n g t o compel a r b i t r a t i o n has the 
i n i t i a l burden of p r o v i n g the e x i s t e n c e of a 
c o n t r a c t c a l l i n g f o r a r b i t r a t i o n and p r o v i n g t h a t 
t h a t c o n t r a c t e v i d e n c e s a t r a n s a c t i o n i n v o l v i n g 
i n t e r s t a t e commerce. P o l a r i s S a l e s , I n c . v. H e r i t a g e  
Imports, I n c . , 879 So. 2d 1129, 1132 ( A l a . 2003). 
The moving p a r t y '"'must produce some evi d e n c e which 
tends t o e s t a b l i s h i t s c l a i m . ' " ' W o l f f Motor Co. v.  
White, 869 So. 2d 1129, 1131 ( A l a . 2003) ( q u o t i n g 
Jim Burke Auto., I n c . v. Beavers, 674 So. 2d 1260, 
1265 ( A l a . 1995), q u o t i n g i n t u r n In re American  
F r e i g h t Sys., I n c . , 164 B.R. 341, 345 (D. Kan. 
1994)). Once the moving p a r t y meets t h i s i n i t i a l 
burden, the nonmovant then has the burden t o p r e s e n t 
e v i d e n c e t e n d i n g t o show t h a t the a r b i t r a t i o n 
agreement i s i n v a l i d or i n a p p l i c a b l e t o the case. 
P o l a r i s , 879 So. 2d a t 1132." 

T i t l e Max of Birmingham, I n c . v. Edwards, 973 So. 2d 1050, 

1052-53 ( A l a . 2007). 

The c o n t r a c t g o v e r n i n g the a r b i t r a t i o n of d i s p u t e s 

between D i l l a r d ' s and i t s employees i s e n t i t l e d "Rules of 

A r b i t r a t i o n " ("the R u l e s " ) . 1 A c c o r d i n g t o the R u l e s , the 

1 D i l l a r d ' s e s t a b l i s h e d t h a t G a l l u p s had e n t e r e d i n t o a 
c o n t r a c t r e q u i r i n g a r b i t r a t i o n of c e r t a i n c l a i m s when G a l l u p s 
e n t e r e d D i l l a r d ' s employ and t h a t "'"the c o n t r a c t [between i t 
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f o l l o w i n g t y pes of c l a i m s , among o t h e r s not r e l e v a n t here, are 

r e q u i r e d t o be a r b i t r a t e d : 

" P e r s o n a l i n j u r i e s e x c e p t those c o v e r e d by workers' 
compensation or those c o v e r e d by an employee w e l f a r e 
b e n e f i t p l a n , p e n s i o n p l a n or r e t i r e m e n t p l a n which 
are s u b j e c t t o the Employee R e t i r e m e n t Income 
S e c u r i t y A c t of 1974 (ERISA) o t h e r than c l a i m s f o r 
b r e a c h of f i d u c i a r y d uty (which s h a l l be 
a r b i t r a b l e ) . 

" R e t a l i a t i o n f o r f i l i n g a p r o t e c t e d c l a i m f o r 
b e n e f i t s (such as workers' compensation) or 
e x e r c i s i n g your p r o t e c t e d r i g h t s under any s t a t u t e . " 

Based on the above-quoted p r o v i s i o n s , D i l l a r d ' s argued t h a t , 

a l t h o u g h G a l l u p s ' s workers' compensation c l a i m was 

s p e c i f i c a l l y e x c l u d e d under the R u l e s , h i s r e t a l i a t o r y -

d i s c h a r g e c l a i m was s p e c i f i c a l l y i n c l u d e d as an a r b i t r a b l e 

c l a i m . G a l l u p s argued, however, t h a t the above-quoted 

p r o v i s i o n s c r e a t e d an a m b i g u i t y because, he contended, h i s 

r e t a l i a t o r y - d i s c h a r g e c l a i m arose under the Alabama Workers' 

Compensation A c t , c o d i f i e d a t A l a . Code 1975, § 25-5-1 e t 

seq., and would t h e r e f o r e be exempted from the agreement by 

the f i r s t - q u o t e d p r o v i s i o n above ("the f i r s t p r o v i s i o n " ) w h i l e 

and G a l l u p s ] e v i d e n c e [ d ] a t r a n s a c t i o n s u b s t a n t i a l l y a f f e c t i n g 
i n t e r s t a t e commerce,"'" see Gayfer Montgomery F a i r Co. v.  
A u s t i n , 870 So. 2d 683, 685 ( A l a . 2003), and G a l l u p s d i d not 
c h a l l e n g e t h a t D i l l a r d ' s had f a i l e d t o e s t a b l i s h e i t h e r 
r e q u i r e m e n t . 
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b e i n g i n c l u d e d as a a r b i t r a b l e c l a i m by the second-quoted 

p r o v i s i o n above ("the second p r o v i s i o n " ) . G a l l u p s f u r t h e r 

argued t h a t a r e t a l i a t o r y - d i s c h a r g e c l a i m was not a r b i t a b l e 

under the R u l e s because, he a s s e r t e d , the R u l e s r e q u i r e d t h a t 

he have f i l e d a p r o t e c t e d c l a i m l i k e h i s w o rkers' compensation 

c l a i m and he had not a c t u a l l y f i l e d a c l a i m f o r b e n e f i t s 

b e f o r e he was d i s c h a r g e d . F i n a l l y , G a l l u p s argued t h a t the 

language of the second p r o v i s i o n i s vague, ambiguous, and 

c o n f u s i n g and t h a t , by i t s language, i t does not a p p l y t o h i s 

r e t a l i a t o r y - d i s c h a r g e c l a i m . 

The t r i a l c o u r t d e t ermined i n i t s o r d e r d e n y ing D i l l a r d ' s 

motion t h a t G a l l u p s ' s r e t a l i a t o r y - d i s c h a r g e c l a i m a r ose under 

the Alabama Workers' Compensation A c t and t h a t , t h e r e f o r e , i t 

was not s u b j e c t t o a r b i t r a t i o n under the R u l e s . In i t s 

d e t a i l e d o r d e r , the t r i a l c o u r t r e l i e d i n l a r g e p a r t on 

f e d e r a l d i s t r i c t c o u r t cases h o l d i n g t h a t r e t a l i a t o r y -

d i s c h a r g e c l a i m s a r i s e under the Alabama Workers' Compensation 

A c t f o r purposes of d e t e r m i n i n g whether a c t i o n s c o n t a i n i n g 

such c l a i m s can be removed t o f e d e r a l c o u r t p u r s u a n t t o 28 

U.S.C. § 1 4 4 5 ( c ) , which p r o h i b i t s removal t o the f e d e r a l 

c o u r t s of "[a] c i v i l a c t i o n i n any S t a t e c o u r t a r i s i n g under 
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the workmen's compensation laws of such S t a t e . " See, e.g., 

Reed v. H e i l Co., 206 F.3d 1055 (11th C i r . 2000); Brooks v.  

W i r e l e s s One, I n c . , 43 F. Supp. 2d 1294 (M.D. A l a . 1999); and 

Subra v. CMS T h e r a p i e s , I n c . , 900 F. Supp. 407 (M.D. A l a . 

1995). The t r i a l c o u r t a l s o r e l i e d on cases i n v o l v i n g 

r e l e a s e s s i g n e d i n workers' compensation a c t i o n s , which 

r e l e a s e s have been c o n s t r u e d t o p r e c l u d e a subsequent 

r e t a l i a t o r y - d i s c h a r g e a c t i o n a r i s i n g out of the workers' 

compensation c l a i m g i v i n g r i s e t o the r e l e a s e . Sanders v.  

Southern R i s k S e r v s . , 603 So. 2d 994 ( A l a . 1992); Gates Rubber  

Co. v. C a n t r e l l , 678 So. 2d 754 ( A l a . 1996); and Walton v.  

B e v e r l y Enters.-Alabama, I n c . , 4 So. 3d 537, 545 ( A l a . C i v . 

App. 2008). Based on those cases, the t r i a l c o u r t c o n c l u d e d 

t h a t G a l l u p s ' s r e t a l i a t o r y - d i s c h a r g e c l a i m arose out of the 

Alabama Workers' Compensation A c t and was t h e r e f o r e a c l a i m 

f o r " [ p ] e r s o n a l i n j u r i e s ... c o v e r e d by workers compensation," 

which i s not a r b i t r a b l e under the R u l e s . 

D i l l a r d ' s argues on a p p e a l t h a t the language of the R u l e s 

c l e a r l y r e q u i r e s a r b i t r a t i o n of G a l l u p s ' s r e t a l i a t o r y -
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d i s c h a r g e c l a i m . 2 A c c o r d i n g t o D i l l a r d ' s , the t r i a l c o u r t ' s 

r e l i a n c e on f e d e r a l caselaw a p p l y i n g § 1445 and Alabama 

caselaw g o v e r n i n g r e l e a s e s i s m i s p l a c e d because the Alabama 

Supreme Co u r t has h e l d t h a t a r e t a l i a t o r y - d i s c h a r g e a c t i o n 

does not a r i s e under the Alabama Workers' Compensation A c t . 

See Jackson County Hosp. v. Alabama Hosp. Ass'n T r u s t , 619 So. 

2d 1369, 1371 ( A l a . 1993). F i n a l l y , D i l l a r d ' s r e l i e s on the 

presumption i n f a v o r of a r b i t r a t i o n t h a t a r i s e s under the 

F e d e r a l A r b i t r a t i o n A c t , c o d i f i e d a t 9 U.S.C. § 1 et seq., 

which, i t contends, r e q u i r e s t h a t any q u e s t i o n s r e g a r d i n g 

a r b i t r a b i l i t y s h o u l d be r e s o l v e d i n f a v o r of a r b i t r a t i o n . See  

T i t l e Max of Birmingham, I n c . v. Edwards, I n c . , 973 So. 2d 

1050, 1054 ( A l a . 2007) ( q u o t i n g Homes of Legend, I n c . v. 

2 D i l l a r d ' s a l s o argues t h a t t he Rul e s p r o v i d e t h a t any 
d i s p u t e r e g a r d i n g the scope of the a r b i t r a t i o n agreement i s t o 
be s u b m i t t e d t o the a r b i t r a t o r and not t o a c o u r t . However, 
D i l l a r d ' s d i d not a s s e r t t h i s argument i n the t r i a l c o u r t . I t 
i s w e l l s e t t l e d t h a t an a p p e l l a n t may not secure a r e v e r s a l of 
a t r i a l c o u r t ' s judgment based on an argument t h a t was not 
p r e s e n t e d t o nor d e c i d e d by i t . See Lee v. YES of  
R u s s e l l v i l l e , I n c . , 858 So. 2d 250, 257 ( A l a . 2003) ("The 
t r i a l c o u r t w i l l not be p l a c e d i n e r r o r on the b a s i s of i s s u e s 
never p r e s e n t e d t o i t . " ) , and Tucker v. N i c h o l s , 431 So. 2d 
1263, 1264 ( A l a . 1983) ( n o t i n g the " l o n g s t a n d i n g , w e l l -
e s t a b l i s h e d r u l e t h a t [ i n o r d e r t o secure a r e v e r s a l ] the 
a p p e l l a n t has an a f f i r m a t i v e duty of showing e r r o r upon the 
r e c o r d " ) . 

7 



2090994 

McCollough, 776 So. 2d 741, 745 ( A l a . 2000) ( q u o t i n g i n t u r n 

V o l t I n f o . S c i s . , I n c . v. Board of T r s . of L e l a n d S t a n f o r d  

J u n i o r U n i v . , 489 U.S. 468, 475-76 (1989))) ("'"[D]ue r e g a r d 

must be g i v e n t o the f e d e r a l p o l i c y f a v o r i n g a r b i t r a t i o n , and 

a m b i g u i t i e s as t o the scope of the a r b i t r a t i o n c l a u s e i t s e l f 

r e s o l v e d i n f a v o r of a r b i t r a t i o n . " ' " ) . 

I t i s w e l l s e t t l e d t h a t " ' " [ a ] r b i t r a t i o n i s a m a t ter of 

c o n t r a c t and a p a r t y cannot be r e q u i r e d t o submit t o 

a r b i t r a t i o n any d i s p u t e which he has not agreed so t o 

submit."'" Ex p a r t e C a i n , 838 So. 2d 1020, 1026 ( A l a . 2002) 

( q u o t i n g AT & T Techns., I n c . v. Communication Workers of  

A merica, 475 U.S. 643, 648 (1986) ( q u o t i n g i n t u r n U n i t e d  

S t e e l w o r k e r s of America v. W a r r i o r & G u l f N a v i g a t i o n Co., 3 63 

U.S. 574, 582 ( 1 9 6 0 ) ) ) . A c o u r t s h o u l d a p p l y s t a t e - law 

c o n t r a c t p r i n c i p l e s when c o n s i d e r i n g whether the p a r t i e s 

i n t e n d e d t o a r b i t r a t e a p a r t i c u l a r d i s p u t e . McCollough, 776 

So. 2d a t 745 ( q u o t i n g F i r s t O p t i ons of Chicago, I n c . v.  

K a p l a n , 514 U.S. 938, 944, (1995)). However, " ' i n a p p l y i n g 

g e n e r a l s t a t e - l a w p r i n c i p l e s of c o n t r a c t i n t e r p r e t a t i o n t o the 

i n t e r p r e t a t i o n of an a r b i t r a t i o n agreement w i t h i n the scope of 

the [ F e d e r a l A r b i t r a t i o n ] A c t , due r e g a r d must be g i v e n t o the 
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f e d e r a l p o l i c y f a v o r i n g a r b i t r a t i o n , and a m b i g u i t i e s as t o the 

scope of the a r b i t r a t i o n c l a u s e i t s e l f r e s o l v e d i n f a v o r of 

a r b i t r a t i o n . ' " McCollough, 776 So. 2d a t 745 ( q u o t i n g V o l t  

I n f o . S c i s . , 489 U.S. a t 475-76). " ' [ A ] s w i t h any o t h e r 

c o n t r a c t , the p a r t i e s ' i n t e n t i o n s c o n t r o l , but those 

i n t e n t i o n s are g e n e r o u s l y c o n s t r u e d as t o i s s u e s of 

a r b i t r a b i l i t y . ' " McCollough, 776 So. 2d a t 746 ( q u o t i n g 

M i t s u b i s h i Motors Corp. v. S o l e r C h r y s l e r - P l y m o u t h , I n c . , 473 

U.S. 614, 626 (1985)). "Thus, a motion t o compel a r b i t r a t i o n 

s h o u l d not be d e n i e d 'unless i t may be s a i d w i t h p o s i t i v e 

assurance t h a t the a r b i t r a t i o n c l a u s e i s not s u s c e p t i b l e of an 

i n t e r p r e t a t i o n t h a t c o v e r s the a s s e r t e d d i s p u t e . ' " Ex p a r t e  

C o l q u i t t , 808 So. 2d 1018, 1024 ( A l a . 2001) ( q u o t i n g U n i t e d  

S t e e l w o r k e r s of America, 363 U.S. a t 582-83). 

Alabama law p r o v i d e s t h a t "the i n t e n t of the c o n t r a c t i n g 

p a r t i e s i s d i s c e r n e d from the whole of the c o n t r a c t . " 

McCollough, 776 So. 2d a t 746. In a d d i t i o n , the terms used i n 

the c o n t r a c t are t o be g i v e n t h e i r p l a i n , o r d i n a r y , and 

n a t u r a l meaning, except i n cases where i t s i s apparent t h a t 

the terms have s p e c i a l or t e c h n i c a l meanings. I d . Because 

G a l l u p s argues t h a t the terms of the two r e l e v a n t p r o v i s i o n s 
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are ambiguous, we note t h a t , 

" [ i ] f the c o u r t determines t h a t the terms are 
unambiguous ( s u s c e p t i b l e of o n l y one r e a s o n a b l e 
meaning), then the c o u r t w i l l presume t h a t the 
p a r t i e s i n t e n d e d what they s t a t e d and w i l l e n f o r c e 
the c o n t r a c t as w r i t t e n . On the o t h e r hand, i f the 
c o u r t determines t h a t the terms are ambiguous 
( s u s c e p t i b l e of more than one r e a s o n a b l e meaning), 
then the c o u r t must use e s t a b l i s h e d r u l e s of 
c o n t r a c t c o n s t r u c t i o n t o r e s o l v e the a m b i g u i t y . " 

I d . ( i n t e r n a l c i t a t i o n s o m i t t e d ) . F i n a l l y , we note the r u l e 

of c o n s t r u c t i o n p r o v i d i n g t h a t "where t h e r e i s a c h o i c e 

between a v a l i d c o n s t r u c t i o n and an i n v a l i d c o n s t r u c t i o n the 

c o u r t has a duty t o a c c e p t the c o n s t r u c t i o n t h a t w i l l u phold, 

r a t h e r than d e s t r o y , the c o n t r a c t and t h a t w i l l g i v e e f f e c t 

and meaning t o a l l of i t s terms." I d . 

The language of the p r o v i s i o n s a t i s s u e p r o v i d e c l e a r l y 

t h a t a workers' compensation c l a i m i s not a r b i t r a b l e . G a l l u p s 

argued, and the t r i a l c o u r t c o n c l u d e d , t h a t the second 

p r o v i s i o n s u b j e c t i n g r e t a l i a t o r y - d i s c h a r g e c l a i m s t o 

a r b i t r a t i o n was made ambiguous by the f a c t t h a t , under Alabama 

law, whether a r e t a l i a t o r y - d i s c h a r g e c l a i m i s c o n s i d e r e d t o 

a r i s e out of the Alabama Workers' Compensation A c t i s somewhat 

u n c l e a r . Thus, the t r i a l c o u r t t u r n e d t o f e d e r a l caselaw 

c o n s t r u i n g § 1 4 4 5 ( c ) , which p r o h i b i t s removal t o the f e d e r a l 
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c o u r t s of "[a] c i v i l a c t i o n i n any S t a t e c o u r t a r i s i n g under 

the workmen's compensation laws of such S t a t e , " t o a s s i s t i t 

i n d e t e r m i n i n g whether a r e t a l i a t o r y - d i s c h a r g e c l a i m a r i s e s 

under the Alabama Workers' Compensation A c t and t h e r e f o r e 

whether the R u l e s e x c l u d e d G a l l u p s ' s c l a i m from a r b i t r a t i o n 

because of the language of the f i r s t p r o v i s i o n . A l t h o u g h we 

u n d e r s t a n d t h a t the f e d e r a l cases r e l i e d upon by the t r i a l 

c o u r t are p e r s u a s i v e a u t h o r i t y i n d i c a t i n g t h a t a r e t a l i a t o r y -

d i s c h a r g e c l a i m a r i s e s under the Alabama Workers' Compensation 

A c t , t h a t a u t h o r i t y i s not b i n d i n g on t h i s c o u r t . See, e.g., 

P r e f e r r e d R i s k Mut. I n s . Co. v. Ryan, 589 So. 2d 165, 167 n.2 

( A l a . 1991). N o t a b l y , i n d e t e r m i n i n g t h a t r e t a l i a t o r y -

d i s c h a r g e c l a i m s a r i s e under the Alabama Workers' Compensation 

A c t , the U n i t e d S t a t e s C o u r t of Appeals f o r the E l e v e n t h 

C i r c u i t s t a t e d t h a t "the Alabama c o u r t s and l e g i s l a t u r e , 

however, cannot d e c i d e f o r us whether the r e t a l i a t o r y 

d i s c h a r g e p r o v i s i o n a r i s e s under the w o r k e r s ' compensation 

laws w i t h i n the meaning of s e c t i o n 1 4 4 5 ( c ) , " because § 1445(c) 

i s a f e d e r a l j u r i s d i c t i o n s t a t u t e , the i n t e r p r e t a t i o n of which 

i s governed by f e d e r a l and not s t a t e law. Reed, 206 F.3d a t 

1059. We a l s o f i n d r e l i a n c e on f e d e r a l caselaw c o n s t r u i n g a 
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f e d e r a l j u r i s d i c t i o n s t a t u t e unnecessary because, i n our 

o p i n i o n , the Alabama Supreme Court has spoken on the i s s u e . 

Our supreme c o u r t has d e t e r m i n e d t h a t , a l t h o u g h a 

r e t a l i a t o r y - d i s c h a r g e a c t i o n " o p e r a t e s t o p r o t e c t an employee 

who f i l e s a t r a d i t i o n a l w orkers' compensation c l a i m [ i t ] 

does not i t s e l f become a 'workers' compensation' a c t i o n . " 

J a c k s o n County Hosp., 619 So. 2d a t 1371. The i s s u e i n 

Jackson County H o s p i t a l was whether the Alabama H o s p i t a l 

A s s o c i a t i o n T r u s t ("the T r u s t " ) was r e q u i r e d t o defend Jackson 

County H o s p i t a l ("the H o s p i t a l " ) a g a i n s t a r e t a l i a t o r y -

d i s c h a r g e c l a i m brought a g a i n s t the H o s p i t a l . I d . a t 1370. 

A l t h o u g h the o p i n i o n does not make i t c l e a r , the agreement 

between the T r u s t and the H o s p i t a l must have e x c l u d e d workers' 

compensation c l a i m s from those c l a i m s the T r u s t was r e q u i r e d 

t o defend. I d . a t 1370-71. A f t e r c o n s i d e r i n g M innesota law 

on the s u b j e c t , the c o u r t d e t e r m i n e d t h a t , because the 

Minnesota workers' compensation s t a t u t e s t i e d the c l a i m f o r 

damages t o the amount of the c l a i m f o r compensation b e n e f i t s 

and Alabama law does not, Minnesota law was not p e r s u a s i v e . 

I d . a t 1371. I n s t e a d , the c o u r t s a i d , because r e t a l i a t o r y -

d i s c h a r g e c l a i m s e n t i t l e a c l a i m a n t t o damages proven under 
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the g e n e r a l law of t o r t s and may be s u b m i t t e d t o a j u r y f o r 

d e c i s i o n , a r e t a l i a t o r y - d i s c h a r g e c l a i m i n Alabama i s not l i k e 

a s i m i l a r c l a i m i n M innesota, which does a r i s e under t h a t 

s t a t e ' s w o r k ers' compensation s t a t u t e s . I d . A f t e r p o i n t i n g 

out " t h a t c l a i m s t h a t do ' a r i s e under' workers' compensation 

laws are g e n e r a l l y f o r o c c u p a t i o n a l d i s e a s e s and a c c i d e n t a l 

i n j u r i e s r e s u l t i n g from one's employment," the c o u r t h e l d t h a t 

"the r e t a l i a t o r y d i s c h a r g e c l a i m i s i n the n a t u r e of a 

t r a d i t i o n a l t o r t , a l b e i t one t h a t i s a p p l i e d i n the 

s p e c i a l i z e d c i r c u m s t a n c e s of a worker's compensation c l a i m , 

and thus does not a r i s e under' our workers' compensation law 

f o r purposes of the g e n e r a l l i a b i l i t y i n s u r a n c e p r o v i s i o n i n 

t h i s case." I d . 

A l t h o u g h the f e d e r a l c o u r t s have i n d i c a t e d t h a t Jackson  

County H o s p i t a l i s l i m i t e d by i t s own language t o o n l y those 

cases i n v o l v i n g an i s s u e of i n s u r a n c e coverage a r i s i n g from 

the c o n s t r u c t i o n of a g e n e r a l l i a b i l i t y p r o v i s i o n i n an 

i n s u r a n c e c o n t r a c t , see, e.g., Brooks, 43 F. Supp. 2d a t 1296¬

97, and Subra, 900 F. Supp. a t 410, we cannot agree t h a t such 

a l i m i t a t i o n , even i f our supreme c o u r t had so l i m i t e d i t s 

h o l d i n g , would p r e v e n t the a p p l i c a t i o n of the h o l d i n g i n 
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Jackson County H o s p i t a l t o t h i s p a r t i c u l a r case, which a l s o 

i n v o l v e s the i n t e r p r e t a t i o n of a c o n t r a c t . As n o t e d above, 

the E l e v e n t h C i r c u i t C o u r t of Appeals has e x p l a i n e d t h a t 

Alabama's own view of whether a r e t a l i a t o r y - d i s c h a r g e c l a i m 

arose under the Alabama Workers' Compensation A c t was of 

l i t t l e i n t e r e s t t o the f e d e r a l c o u r t because f e d e r a l law 

governs the i n t e r p r e t a t i o n of § 1 4 4 5 ( c ) . Reed, 206 F.3d a t 

1059; see a l s o Subra, 900 F. Supp. a t 410-11 ( q u o t i n g Spearman  

v. Exxon C o a l USA, I n c . , 16 F.3d 722, 724 (7th C i r . 1994)) 

("In [the] c o n t e x t [of c o n s t r u i n g and a p p l y i n g § 1445],' 

[ t ] h a t f e d e r a l law s u p p l i e s the d e f i n i t i o n of 'workmen's 

compensation laws" i s beyond d o u b t . ' " ) . As our supreme c o u r t 

d e t e r m i n e d i n Jackson County H o s p i t a l , under Alabama law, a 

r e t a l i a t o r y - d i s c h a r g e case i s not a w o r k e rs' compensation 

a c t i o n and i s i n s t e a d a t r a d i t i o n a l t o r t a c t i o n . Jackson  

County Hosp., 619 So. 2d a t 1371. 

The t r i a l c o u r t ' s r e l i a n c e on Sanders and C a n t r e l l as 

a u t h o r i t y f o r d e t e r m i n i n g t h a t a r e t a l i a t o r y - d i s c h a r g e c l a i m 

a r i s e s under the Alabama Workers' Compensation A c t i s a l s o 

m i s p l a c e d . In b o t h Sanders and C a n t r e l l , our supreme c o u r t 

c o n s i d e r e d whether c e r t a i n language c o n t a i n e d i n r e l e a s e s 
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e x e c u t e d by employees i n the s e t t l e m e n t of t h e i r w o r k e rs' 

compensation a c t i o n s a l s o r e l e a s e d any c l a i m a l l e g i n g 

r e t a l i a t o r y d i s c h a r g e t h a t the employee might have. The 

language of the r e l e a s e i n Sanders was q u i t e broad, r e l e a s i n g 

b o t h "'any and a l l c l a i m s f o r compensation b e n e f i t s due and 

r e h a b i l i t a t i o n or r e t r a i n i n g b e n e f i t s due under the Workmen's 

Compensation A c t ' " and " ' a l l c l a i m s on account of s a i d i n j u r y , 

under [the Workmen's Compensation] A c t or o t h e r w i s e . ' " 

Sanders, 603 So. 2d a t 995 (emphasis added). Our supreme 

c o u r t d e termined t h a t the r e l e a s e i n Sanders "on i t s f a c e 

r e l e a s e s [the employer] of a l l o t h e r o b l i g a t i o n s t o [the 

employee]." I d . a t 996. 

The r e l e a s e i n C a n t r e l l was not n e a r l y as broad, however, 

i n d i c a t i n g t h a t the employer was r e l e a s e d from "'any and a l l 

l i a b i l i t y now a c c r u e d or h e r e a f t e r t o accrue f o r compensation 

and v o c a t i o n a l r e h a b i l i t a t i o n b e n e f i t s under the workmen's 

compensation laws of the S t a t e of Alabama, or o t h e r w i s e . ' " 

C a n t r e l l , 678 So. 2d a t 754 (emphasis o m i t t e d ) . N e v e r t h e l e s s , 

based on the d e c i s i o n i n Sanders, the C a n t r e l l c o u r t h e l d t h a t 

the r e l e a s e d i d bar the employee's r e t a l i a t o r y - d i s c h a r g e 

c l a i m . I d . a t 756. 
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The t r i a l c o u r t a l s o r e l i e d on Walton, 4 So. 3d a t 545, 

i n which t h i s c o u r t , a p p l y i n g the h o l d i n g s of b o t h Sanders and 

C a n t r e l l , d e t ermined t h a t a r e l e a s e e x e c u t e d i n c o n j u n c t i o n 

w i t h an employee's workers' compensation a c t i o n d i d bar her 

from p u r s u i n g a r e t a l i a t o r y - d i s c h a r g e a c t i o n . The language i n 

the r e l e a s e under c o n s i d e r a t i o n i n Walton was e x t r e m e l y broad, 

r e l e a s i n g 

"'any and a l l c l a i m s , demands, causes of a c t i o n ,  
s u i t s , and l o s s e s of e v e r y k i n d or n a t u r e , whether 
l i q u i d a t e d or c o n t i n g e n t , which the u n d e r s i g n e d may 
have or may have had a t any time h e r e t o f o r e or may 
have a t any time h e r e a f t e r p e r t a i n i n g or r e l a t i n g t o  
any m a t t e r s or t h i n g s o c c u r r i n g or f a i l i n g t o o ccur  
or i n any manner connected w i t h or growing out of  
the i n c i d e n t d e s c r i b e d i n [the employee's workers'  
compensation a c t i o n ] and i n c l u d i n g , w i t h o u t 
l i m i t a t i o n , a l l c l a i m s r e s u l t i n g from or a r i s i n g out 
of the a l l e g e d i n c i d e n t s f o r m i n g the b a s i s of the 
L a w s u i t t h a t the u n d e r s i g n e d has a l l e g e d a g a i n s t the 
R e l e a s e d P a r t i e s . ' " 

Walton, 4 So. 3d a t 538-39 (emphasis added). 

As we e x p l a i n e d i n Jones v. Ruth, 31 So. 3d 115, 119 

( A l a . C i v . App. 2009), our supreme c o u r t has more r e c e n t l y 

c o n s i d e r e d r e l e a s e language s i m i l a r t o t h a t used i n C a n t r e l l 

t o have been i n s u f f i c i e n t t o r e l e a s e t o r t c l a i m s a g a i n s t the 

employer a s s e r t e d under A l a . Code 1975, § 2 5 - 5 - 1 1 ( c ) ( 2 ) . In 

Dudley v. Mesa I n d u s t r i e s , 770 So. 2d 1082, 1084 ( A l a . 2000), 
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our supreme c o u r t determined, based i n p a r t on the 

c h a r a c t e r i z a t i o n of a c t i o n s under § 25-5-11 as t o r t c l a i m s f o r 

damages and not as workers' compensation c l a i m s , t h a t "the 

language used by the t r i a l c o u r t i n i t s [order a p p r o v i n g the 

s e t t l e m e n t agreement] r e l e a s i n g [the employer] from a l l c l a i m s 

f o r 'compensation and v o c a t i o n a l r e h a b i l i t a t i o n b e n e f i t s ' 

a r i s i n g under the Workers' Compensation A c t a p p l i e d o n l y t o 

[the employee's] c l a i m f o r wo r k e r s ' compensation and 

v o c a t i o n a l b e n e f i t s . " Based on Dudley and Jackson County  

H o s p i t a l , t h i s c o u r t d e t e r m i n e d i n Jones t h a t c l a i m s made 

under § 25-5-11 d i d not a r i s e under the Workers' Compensation 

A c t because they were t o r t c l a i m s s e e k i n g damages and not 

t r a d i t i o n a l w o r k e r s ' compensation c l a i m s s e e k i n g payment of 

b e n e f i t s as a r e s u l t of an a c c i d e n t a l w orkplace i n j u r y or the 

c o n t r a c t i o n of an o c c u p a t i o n a l d i s e a s e . Jones, 31 So. 3d a t 

121. 

Thus, based on the development of the law s i n c e C a n t r e l l , 

we cannot conclude t h a t a r e t a l i a t o r y - d i s c h a r g e c l a i m a r i s e s 

under the Workers' Compensation A c t merely because i n C a n t r e l l 

our supreme c o u r t r e a d r e l e a s e language t h a t appears t o have 

a p p l i e d o n l y t o c l a i m s made f o r compensation and v o c a t i o n a l 
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b e n e f i t s under the Workers' Compensation A c t e x p a n s i v e l y t o 

p r e c l u d e a r e t a l i a t o r y - d i s c h a r g e c l a i m . Our supreme c o u r t has 

c l a s s i f i e d a r e t a l i a t o r y - d i s c h a r g e c l a i m as a t o r t c l a i m t h a t 

does not a r i s e under the Workers' Compensation A c t f o r the 

purposes of a g e n e r a l l i a b i l i t y p r o v i s i o n c o n t a i n e d i n an 

i n s u r a n c e c o n t r a c t , Jackson County Hosp., 619 So. 2d a t 1371, 

and has d e t e r m i n e d t h a t r e l e a s e language p e r t a i n i n g t o c l a i m s 

f o r compensation and v o c a t i o n a l - r e h a b i l i t a t i o n b e n e f i t s due 

under the Workers' Compensation A c t does not encompass c l a i m s 

under § 25-5-11, i n p a r t because those c l a i m s are c o n s i d e r e d 

t o be t o r t c l a i m s and not workers' compensation c l a i m s . 

Dudley, 770 So. 2d a t 1084-85. Based on Dudley and Jackson  

County H o s p i t a l , t h e r e f o r e , we h o l d t h a t the t r i a l c o u r t e r r e d 

i n c o n c l u d i n g t h a t G a l l u p s ' s r e t a l i a t o r y - d i s c h a r g e c l a i m c o u l d 

not be a r b i t r a t e d because i t f e l l under the f i r s t of the two 

r e l e v a n t above-quoted p r o v i s i o n s i n the R u l e s . A r e t a l i a t o r y -

d i s c h a r g e c l a i m does not a r i s e under the Workers' Compensation 

A c t such t h a t i t f a l l s w i t h i n the e x c l u s i o n s t a t e d i n the 

R u l e s f o r " [ p ] e r s o n a l i n j u r i e s ... covered by workers' 

compensation." 

As a f u r t h e r b a s i s f o r a f f i r m i n g the t r i a l c o u r t ' s 

18 



2090994 

judgment and as f u r t h e r s u p p o r t f o r the c o n c l u s i o n t h a t h i s 

r e t a l i a t o r y - d i s c h a r g e c l a i m s h o u l d not be c o n s i d e r e d s u b j e c t 

t o a r b i t r a t i o n under the R u l e s , G a l l u p s r e l i e s on o t h e r 

language i n the second p r o v i s i o n t h a t , he says, e i t h e r c r e a t e s 

a m b i g u i t i e s t h a t s h o u l d be c o n s t r u e d a g a i n s t D i l l a r d ' s or t h a t 

p r e v e n t the a p p l i c a t i o n of the second p r o v i s i o n t o h i s 

r e t a l i a t o r y - d i s c h a r g e c l a i m . G a l l u p s f i r s t argues t h a t the 

use of the term " f i l i n g " i n the second p r o v i s i o n p r e v e n t s i t s 

a p p l i c a t i o n t o h i s r e t a l i a t o r y - d i s c h a r g e c l a i m because he had 

not y e t f i l e d a w o r k ers' compensation c l a i m a t the time he was 

d i s c h a r g e d from h i s employment. Secondly, G a l l u p s a s s e r t s 

t h a t the second p r o v i s i o n , which c o n t a i n s the word 

" r e t a l i a t i o n , " i s vague and ambiguous because i t f a i l s t o use 

words l i k e " d i s c h a r g e " or " t e r m i n a t i o n " or t o r e f e r t o a 

" r e t a l i a t o r y - d i s c h a r g e c l a i m . " N e i t h e r of G a l l u p s ' s arguments 

are c o n v i n c i n g . 

As D i l l a r d ' s p o i n t s out, G a l l u p s ' s i n t e r p r e t a t i o n of the 

word " f i l i n g " as r e q u i r i n g the f o r m a l i n s t i t u t i o n of a l e g a l 

a c t i o n i s a r i g i d view of t h a t term. N o t a b l y , the t e r m i n o l o g y 

used i n the p r o v i s i o n i s " f i l i n g a p r o t e c t e d c l a i m f o r 

b e n e f i t s , " which negates the i m p l i c a t i o n t h a t a l e g a l a c t i o n 
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must be i n s t i t u t e d . A " c l a i m " i s "a demand f o r something due 

or b e l i e v e d t o be due." Merriam-Webster's C o l l e g i a t e  

D i c t i o n a r y 227 (11th ed. 2003) . Thus, a s c r i b i n g the p l a i n and 

common meaning t o the word " c l a i m , " we cannot agree t h a t the 

p r o v i s i o n r e q u i r e d t h a t G a l l u p s i n s t i t u t e a l e g a l a c t i o n f o r 

w o r k e r s' compensation b e n e f i t s b e f o r e h i s employment was 

t e r m i n a t e d i n o r d e r f o r the second p r o v i s i o n t o a p p l y t o 

G a l l u p s ' s r e t a l i a t o r y - d i s c h a r g e c l a i m . Our c o n c l u s i o n i s 

f u r t h e r s u p p o r t e d by Alabama r e t a l i a t o r y - d i s c h a r g e caselaw, 

which makes i t c l e a r t h a t the f o r m a l i n i t i a t i o n of an a c t i o n 

f o r w o r k e r s' compensation b e n e f i t s i s not r e q u i r e d b e f o r e an 

employee whose employment i s a l l e g e d l y t e r m i n a t e d i n v i o l a t i o n 

of § 25-5-11.1 may b r i n g a r e t a l i a t o r y - d i s c h a r g e a c t i o n . 

H e x c e l Decatur, I n c . v. V i c k e r s , 908 So. 2d 237, 242 ( A l a . 

2005) ("Section 25-5-11.1 ... does not r e q u i r e the f o r m a l 

commencement of a s p e c i f i c form of c i v i l a c t i o n , i . e . , one 

s e e k i n g the r e c o v e r y of w o r k ers' compensation b e n e f i t s , as a 

p r e r e q u i s i t e t o r e c o v e r y f o r r e t a l i a t o r y d i s c h a r g e . " ) ; 

M c C l a i n v. Birmingham Coca-Cola B o t t l i n g Co., 578 So. 2d 1299, 

1300 ( A l a . 1991) ( r e j e c t i n g the argument t h a t the language i n 

§ 25-5-11.1 r e q u i r e d t h a t an employee have f i l e d a l e g a l 
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a c t i o n b e f o r e h i s or her d i s c h a r g e i n o r d e r f o r the employee 

t o have a cause of a c t i o n under § 25-5-11.1); T w i l l e y v.  

Daubert Coated Prods., I n c . , 536 So. 2d 1364, 1369 ( A l a . 1988) 

("We h o l d t h a t an employee may e s t a b l i s h a prima f a c i e case of 

r e t a l i a t o r y d i s c h a r g e by p r o v i n g t h a t he was ' t e r m i n a t e d ' 

because he sought t o r e c o v e r worker's compensation b e n e f i t s , 

which would be an i m p e r m i s s i b l e r e a s o n . " (emphasis added)). 

We are s i m i l a r l y u n c o n v i n c e d t h a t the f a i l u r e of 

D i l l a r d ' s t o d r a f t i t s p r o v i s i o n t o use the s p e c i f i c term 

" r e t a l i a t o r y d i s c h a r g e " or t o i n c l u d e words l i k e " t e r m i n a t i o n " 

or " d i s c h a r g e " i n s t e a d of the b r o a d e r term " r e t a l i a t i o n " 

r e s u l t s i n vagueness or c r e a t e s any a m b i g u i t y t h a t r e q u i r e s us 

t o c o n s t r u e the p r o v i s i o n a g a i n s t D i l l a r d ' s . As D i l l a r d ' s 

e x p l a i n s , the R u l e s are used i n s e v e r a l s t a t e s , and the 

language used i n the p r o v i s i o n c o v e r s a l l a c t i o n s c l a i m i n g 

t h a t one was r e t a l i a t e d a g a i n s t f o r s e e k i n g b e n e f i t s or f o r 

e x e r c i s i n g a r i g h t p r o t e c t e d by s t a t u t e and not o n l y c l a i m s 

f o r r e t a l i a t o r y d i s c h a r g e under § 25-5-11.1. " R e t a l i a t e " i s 

d e f i n e d as " t o r e t u r n l i k e f o r l i k e ; esp: t o get revenge." 

Merriam-Webster's C o l l e g i a t e D i c t i o n a r y 1063 (11th ed. 2003) . 

A l t h o u g h i n G a l l u p s ' s case the a l l e g e d r e t a l i a t i o n took the 
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form of a t e r m i n a t i o n of h i s employment, thus g i v i n g r i s e t o 

an a c t i o n under § 25-5-11.1, not e v e r y r e t a l i a t i o n f o r s e e k i n g 

b e n e f i t s or f o r e x e r c i s i n g a r i g h t w i l l t a k e t h a t form. The 

f a c t t h a t the p r o v i s i o n would encompass o t h e r forms of 

r e t a l i a t i o n b e s i d e s a t e r m i n a t i o n or a d i s c h a r g e does not make 

the p r o v i s i o n vague or ambiguous. In f a c t , the f a c t t h a t the 

p r o v i s i o n has a b r o a d e r scope, encompassing o t h e r forms of 

r e t a l i a t i o n based on an employee's s e e k i n g b e n e f i t s or 

e x e r c i s i n g r i g h t s p r o t e c t e d by s t a t u t e f u r t h e r s t r e n g t h e n s the 

c o n c l u s i o n t h a t the p r o v i s i o n does a p p l y t o r e q u i r e 

a r b i t r a t i o n of G a l l u p s ' s r e t a l i a t o r y - d i s c h a r g e c l a i m . See  

S o u t h T r u s t Bank v. Bowen, 959 So. 2d 624, 632 ( A l a . 2006) 

( c o n c l u d i n g t h a t , based upon the c o m b i n a t i o n of the "broad 

language of the a r b i t r a t i o n p r o v i s i o n s " and "the s t r o n g p o l i c y 

r e q u i r i n g t h i s Court t o i n t e r p r e t the scope of an a r b i t r a t i o n 

p r o v i s i o n i n f a v o r of embracing a r b i t r a t i o n , " the a r b i t r a t i o n 

p r o v i s i o n s a t i s s u e c o v e r e d a d i s p u t e d c l a i m ) . We cannot 

agree t h a t the p r o v i s i o n i s vague or t h a t an a m b i g u i t y i s 

c r e a t e d by the use of the word " r e t a l i a t i o n . " The meaning of 

the p r o v i s i o n i s c l e a r , and G a l l u p s ' s r e t a l i a t o r y - d i s c h a r g e 

c l a i m f a l l s w i t h i n i t s scope. 

22 



2090994 

Because Alabama law s u p p o r t s the c o n c l u s i o n t h a t a 

r e t a l i a t o r y - d i s c h a r g e c l a i m does not a r i s e under the Alabama 

Workers' Compensation A c t , the t r i a l c o u r t ' s c o n c l u s i o n t o the 

c o n t r a r y i s i n c o r r e c t and w i l l not sup p o r t the o r d e r d e n y ing 

D i l l a r d ' s motion t o compel a r b i t r a t i o n . In a d d i t i o n , 

G a l l u p s ' s arguments r e g a r d i n g a l l e g e d vagueness and 

a m b i g u i t i e s i n the r e l e v a n t p r o v i s i o n s are u n p e r s u a s i v e . The 

language used i n the r e l e v a n t p r o v i s i o n s i n the Rule s r e q u i r e 

t h a t G a l l u p s ' s r e t a l i a t o r y - d i s c h a r g e c l a i m be s u b m i t t e d t o 

a r b i t r a t i o n , and none of G a l l u p s ' s arguments have c o n v i n c e d us 

t h a t " ' i t may be s a i d w i t h p o s i t i v e assurance t h a t the 

a r b i t r a t i o n c l a u s e i s not s u s c e p t i b l e of an i n t e r p r e t a t i o n 

t h a t c o v e r s the a s s e r t e d d i s p u t e . ' " Ex p a r t e C o l q u i t t , 808 

So. 2d 1018, 1024 ( A l a . 2001) ( q u o t i n g U n i t e d S t e e l w o r k e r s of  

America, 363 U.S. a t 582-83) . The judgment of the t r i a l c o u r t 

d e n y i ng D i l l a r d ' s motion t o compel a r b i t r a t i o n i s r e v e r s e d , 

and the t r i a l c o u r t i s i n s t r u c t e d upon remand t o e n t e r an 

or d e r c o m p e l l i n g a r b i t r a t i o n of G a l l u p s ' s r e t a l i a t o r y -

d i s c h a r g e c l a i m . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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