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Brian E. Cressman, M.D. 

v. 

Alabama Board of Medical Examiners 

Appeal from Decision of the Alabama Board of Medical 
Examiners 

BRYAN, Judge. 

B r i a n E. Cressman, M.D., appeals from a d e c i s i o n of the 

Alabama Board of M e d i c a l Examiners ("the Board") r e v o k i n g h i s 

Alabama C o n t r o l l e d Substances C e r t i f i c a t e ("ACSC"). We 

t r a n s f e r the appeal t o the Montgomery C i r c u i t C o u r t . 
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The Board, a c t i n g p u r s u a n t t o § 20-2-53, A l a . Code 1975, 

o r d e r e d Dr. Cressman t o appear f o r a h e a r i n g t o show cause why 

h i s ACSC s h o u l d not be revoked. F o l l o w i n g the h e a r i n g , the 

Board i s s u e d a d e c i s i o n r e v o k i n g Dr. Cressman's ACSC on June 

21, 2010. T h i r t y days l a t e r , on J u l y 21, 2010, Dr. Cressman 

f i l e d a n o t i c e of a p p e a l from the Board's d e c i s i o n d i r e c t l y t o 

t h i s c o u r t . 

I n i t i a l l y , we must determine whether the a p p e a l i s 

p r o p e r l y b e f o r e t h i s c o u r t . Dr. Cressman contends t h a t h i s 

a p p e a l from the Board's d e c i s i o n was p r o p e r l y f i l e d d i r e c t l y 

t o t h i s c o u r t p u r s u a n t t o § 34-24-367, A l a . Code 1975, and 

Rule 540-X-5-.04, A l a . Admin. Code (Alabama Bd. of Med. 

Exam'rs). S e c t i o n 34-24-367 concerns the j u d i c i a l r e v i e w of 

d e c i s i o n s of the M e d i c a l L i c e n s u r e Commission ("the 

Commission"), but t h a t s e c t i o n does not r e f e r t o d e c i s i o n s of 

the B o a r d . 1 S e c t i o n 34-24-367, as amended i n 2008, p r o v i d e s , 

i n p e r t i n e n t p a r t , t h a t "any a c t i o n commenced f o r the purpose 

1The Commission has "the e x c l u s i v e power and a u t h o r i t y t o 
i s s u e , revoke and r e i n s t a t e a l l l i c e n s e s a u t h o r i z i n g the 
l i c e n s e e t o p r a c t i c e m e d i c i n e or o s t e o p a t h y i n the S t a t e of 
Alabama." § 34-24-311, A l a . Code 1975. The Board has the 
a u t h o r i t y t o i s s u e , suspend, or revoke an ACSC. § 20-2-53, 
and § 20-2-2(3), A l a . Code 1975; and Rule 540-X-5-.02, A l a . 
Admin. Code (Alabama Bd. of Med. Exam'rs). 
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of s e e k i n g j u d i c i a l r e v i e w of the a d m i n i s t r a t i v e d e c i s i o n s of 

the ... Commission ... must be f i l e d , commenced, and 

m a i n t a i n e d i n the Alabama Court of C i v i l A p p e a l s . " That 

s e c t i o n i s c o n t a i n e d i n T i t l e 34, Chapter 24, A r t i c l e 8, 

D i v i s i o n 3, A l a . Code 1975; t h a t d i v i s i o n i s e n t i t l e d 

"Suspension or R e v o c a t i o n of L i c e n s e s . " A l t h o u g h § 34-24-367 

p r o v i d e s f o r a d i r e c t a p p e a l t o t h i s c o u r t from an 

a d m i n i s t r a t i v e d e c i s i o n of the Commission, t h a t s e c t i o n does 

not p r o v i d e f o r a d i r e c t a p p e a l t o t h i s c o u r t from a d e c i s i o n 

by the Board t o revoke an ACSC, the s i t u a t i o n i n t h i s case. 

T h e r e f o r e , § 34-24-367 i s i n a p p l i c a b l e t o t h i s a p p e a l . 

Dr. Cressman a l s o c i t e s Rule 540-X-5-.04, A l a . Admin. 

Code (Alabama Bd. of Med. Exam'rs), as s u p p o r t i n g a d i r e c t 

a p p e a l t o t h i s c o u r t . Rule 540-X-5-.04(2) p r o v i d e s , i n 

p e r t i n e n t p a r t , t h a t "any a c t i o n commenced f o r the purpose of 

s e e k i n g j u d i c i a l r e v i e w of an a d m i n i s t r a t i v e d e c i s i o n of the 

[ B ] o a r d , i n c l u d i n g ... j u d i c i a l r e v i e w p u r s u a n t t o the Alabama 

A d m i n i s t r a t i v e P r o c e d u r e A c t , [§ 41-22-1 e t seq., A l a . Code 

1975,] must be f i l e d , commenced, and m a i n t a i n e d i n the Alabama 

Court of C i v i l A p p e a l s . " The Board p u r p o r t e d l y adopted t h a t 

r u l e p u r s u a n t t o § 20-2-53, A l a . Code 1975, a p a r t of the 
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Alabama U n i f o r m C o n t r o l l e d Substances A c t , § 20-2-1 e t seq., 

A l a . Code 1975. As noted, the Board i n i t i a t e d the 

a d m i n i s t r a t i v e p r o c e e d i n g s a g a i n s t Dr. Cressman p u r s u a n t t o § 

20-2-53. S e c t i o n 20-2-53(b), A l a . Code 1975, p r o v i d e s , i n 

p e r t i n e n t p a r t : "Anyone a d v e r s e l y a f f e c t e d by any o r d e r of a 

c e r t i f y i n g b o a r d [ 2 ] denying, suspending, or r e v o k i n g a 

r e g i s t r a t i o n [ o f persons d i s p e n s i n g c o n t r o l l e d s u b s t a n c e s ] ... 

may o b t a i n j u d i c i a l r e v i e w t h e r e o f by f i l i n g a w r i t t e n 

p e t i t i o n f o r r e v i e w w i t h the C i r c u i t C ourt of Montgomery  

County i n accordance w i t h S e c t i o n 41-22-20[, A l a . Code 1975]." 

(Emphasis added.) A d d i t i o n a l l y , § 2 0 - 2 - 5 3 ( c ) , A l a . Code 1975, 

p r o v i d e s , i n p e r t i n e n t p a r t , t h a t "any a c t i o n commenced f o r 

the purpose of s e e k i n g j u d i c i a l r e v i e w of the a d m i n i s t r a t i v e 

d e c i s i o n s of a c e r t i f y i n g board, i n c l u d i n g ... j u d i c i a l r e v i e w 

p u r s u a n t t o the Alabama A d m i n i s t r a t i v e P r o c e d u r e A c t , must be 

f i l e d , commenced, and m a i n t a i n e d i n the C i r c u i t C ourt of  

Montgomery County, Alabama." (Emphasis added.) See, e.g., 

Benton v. Alabama Bd. of Med. Exam'rs, 467 So. 2d 234 ( A l a . 

1985) ( r e v i e w i n g the Montgomery C i r c u i t C o u r t ' s judgment 

2The Board i s a " c e r t i f y i n g board" under § 20-2-2(3), A l a . 
Code 1975. 
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a f f i r m i n g a d e c i s i o n of the Board t h a t had been appealed t o 

t h a t c i r c u i t c o u r t ) . S e c t i o n 20-2-53 c o n t a i n s no p r o v i s i o n 

a l l o w i n g f o r the d i r e c t a p p e a l from a d e c i s i o n of the Board t o 

t h i s c o u r t . 

T h e r e f o r e , R u l e 540-X-5-.04, which p r o v i d e s t h a t an 

a p p e a l from a d e c i s i o n of the Board must be m a i n t a i n e d i n t h i s 

c o u r t , c o n f l i c t s w i t h § 20-2-53, which p r o v i d e s t h a t an a p p e a l 

from a d e c i s i o n of the Board must be m a i n t a i n e d i n the 

Montgomery C i r c u i t C o u r t . "The p r o v i s i o n s of a s t a t u t e w i l l 

p r e v a i l i n any case of a c o n f l i c t between a s t a t u t e and an 

agency r e g u l a t i o n . " Ex p a r t e Jones Mfg. Co., 589 So. 2d 208, 

210 ( A l a . 1991). 

" I t i s a x i o m a t i c t h a t a d m i n i s t r a t i v e r u l e s and 
r e g u l a t i o n s must be c o n s i s t e n t w i t h the 
c o n s t i t u t i o n a l or s t a t u t o r y a u t h o r i t y by which t h e i r 
p r o m u l g a t i o n i s a u t h o r i z e d . See C. Sands, 
S u t h e r l a n d S t a t u t o r y C o n s t r u c t i o n § 31.02 (4th ed. 
1973). 'A r e g u l a t i o n ... which o p e r a t e s t o c r e a t e 
a r u l e out of harmony w i t h the s t a t u t e , i s a mere 
n u l l i t y . ' Lynch v. T i l d e n Produce Co., 265 U.S. 
315, 44 S. Ct. 488, 68 L. Ed. 1034 (1924). T h i s i s 
because an a d m i n i s t r a t i v e board or agency i s p u r e l y 
a c r e a t u r e of the l e g i s l a t u r e , and has o n l y those 
powers c o n f e r r e d upon i t by i t s c r e a t o r . Woodruff  
v. Beeland, 220 A l a . 652, 127 So. 235 (1930)." 

Ex p a r t e C i t y of F l o r e n c e , 417 So. 2d 191, 193-94 ( A l a . 1982). 

T h e r e f o r e , because i t c o n f l i c t s w i t h § 20-2-53, the p r o v i s i o n 
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i n R u l e 540-X-5-.04 p r o v i d i n g f o r an a p p e a l from a d e c i s i o n of 

the Board d i r e c t l y t o t h i s c o u r t i s a n u l l i t y . 

P ursuant t o § 20-2-53, Dr. Cressman s h o u l d have f i l e d h i s 

a p p e a l t o the Montgomery C i r c u i t C ourt f o r r e v i e w i n 

accordance w i t h § 41-22-20. T h i s c o u r t l a c k s a p p e l l a t e 

j u r i s d i c t i o n t o d e c i d e Dr. Cressman's a p p e a l . U n d e r s t a n d a b l y , 

Dr. Cressman may have been m i s l e d by the p r o v i s i o n i n R u l e 

540-X-5-.04 i n d i c a t i n g t h a t he s h o u l d a p p e a l the Board's 

d e c i s i o n d i r e c t l y t o t h i s c o u r t . Dr. Cressman f i l e d h i s 

n o t i c e of a p p e a l t o t h i s c o u r t 30 days a f t e r the e n t r y of the 

Board's d e c i s i o n , w i t h i n the 30-day p e r i o d a l l o w e d f o r an 

a p p e a l from an a d m i n i s t r a t i v e d e c i s i o n t o the a p p r o p r i a t e 

c i r c u i t c o u r t under § 41-22-20(d). T h e r e f o r e , Dr. Cressman 

f i l e d a t i m e l y n o t i c e of a p p e a l , a l b e i t t o the wrong c o u r t . 

A c c o r d i n g l y , we t r a n s f e r the a p p e a l t o the Montgomery C i r c u i t 

C o urt f o r r e v i e w i n accordance w i t h § 41-22-20. See P i s c h e k  

v. B a l d w i n Youth S e r v s . , I n c . , 23 So. 3d 1168, 1170 ( A l a . C i v . 

App. 2009) ( i n d i c a t i n g t h a t our supreme c o u r t had t r a n s f e r r e d 

an a p p e a l t o t h i s c o u r t because the a p p e a l was a c t u a l l y w i t h i n 

the a p p e l l a t e j u r i s d i c t i o n of t h i s c o u r t ) ; C i t y of Birmingham  

v. George, 988 So. 2d 1031, 1032 ( A l a . C i v . App. 2007) (same); 
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Palmer v. Browning, 33 So. 3d 1249, 1250 ( A l a . C i v . App. 2009) 

( i n d i c a t i n g t h a t t h i s c o u r t had t r a n s f e r r e d an appea l t o our 

supreme c o u r t because the appea l was a c t u a l l y w i t h i n the 

a p p e l l a t e j u r i s d i c t i o n of the supreme c o u r t ) ; Brady v. Roebuck 

Honda, [Ms. 2090082, A p r i l 2, 2010] So. 3d , ( A l a . 

C i v . App. 2010) ( t r a n s f e r r i n g t o a c i r c u i t c o u r t an a p p e a l 

f i l e d d i r e c t l y t o t h i s c o u r t from an a r b i t r a t o r ' s award when 

the ap p e a l s h o u l d have been brought i n the c i r c u i t c o u r t ) ; and 

Food World v. Carey, 980 So. 2d 404 ( A l a . C i v . App. 2007) 

( t r a n s f e r r i n g t o a c i r c u i t c o u r t an a p p e a l from a d i s t r i c t 

c o u r t ' s d e n i a l of a Rule 60(b), A l a . R. C i v . P., motion when 

the ap p e a l s h o u l d have been brought i n the c i r c u i t c o u r t ) . 

APPEAL TRANSFERRED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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