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Carol Jean Grisham, as personal representative of the estate 

of Earnest Herbert Inman, deceased 

v. 

Rachel G. Edwards 

Appeal from Colbert C i r c u i t Court 
(CV-07-261) 

THOMAS, Judge. 

C a r o l J e a n G r i s h a m , as t h e p e r s o n a l r e p r e s e n t a t i v e o f t h e 

e s t a t e o f E a r n e s t H e r b e r t Inman, d e c e a s e d , a p p e a l s t h e t r i a l 

c o u r t ' s j u d g m e n t e n t e r e d a g a i n s t Inman's e s t a t e a n d i n f a v o r 
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o f R a c h e l G. Edwards ("Ms. E d w a r d s " ) ; t h e t r i a l c o u r t ' s 

j u d g m e n t d e c l a r e d v o i d f o r i m p r o p e r e x e c u t i o n a deed c o n v e y i n g 

a p i e c e o f r e a l p r o p e r t y ("the p r o p e r t y " ) f r o m James Edwards 

("Mr. E d w a r d s " ) , Ms. E d w a r d s ' s h u s b a n d , and Ms. Edwards 

( h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d t o as " t h e E d w a r d s e s " ) t o 

Inman. 

F a c t s and P r o c e d u r a l H i s t o r y 

The E d w a r d s e s p u r c h a s e d t h e p r o p e r t y t h a t i s t h e s u b j e c t 

o f t h i s a c t i o n on September 15, 1960. On J a n u a r y 10, 1997, 

t h e E d w a r d s e s s i g n e d a w a r r a n t y deed ("the 1 9 9 7 deed") 

c o n v e y i n g t h e p r o p e r t y t o Inman; Inman r e c o r d e d t h e 1997 deed 

on J a n u a r y 2 1 , 1997, w i t h t h e C o l b e r t P r o b a t e C o u r t ("the 

p r o b a t e c o u r t " ) . A p p e a r i n g a t t h e f o o t o f t h e 1997 deed a r e 

t h e s i g n a t u r e s o f two w i t n e s s e s , R o b e r t Thomas Wray I I and 

J a n i c e M. K i s e r , a t t e s t i n g t o t h e f a c t t h a t t h e 1997 deed was 

" s i g n e d , s e a l e d , and d e l i v e r e d " i n t h e i r p r e s e n c e . G r i s h a m , 

who i s a l s o a n o t a r y p u b l i c , n o t a r i z e d t h e 1997 deed. 

G r i s h a m t e s t i f i e d t h a t she w i t n e s s e d t h e E d w a r d s e s s i g n 

t h e 1997 deed. G r i s h a m t e s t i f i e d t h a t she d i d n o t have t h e 

E d w a r d s e s swear u n d e r o a t h t h a t t h e y u n d e r s t o o d t h e 1997 deed 

o r t h a t t h e y were e x e c u t i n g t h e 1997 deed v o l u n t a r i l y . 
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G r i s h a m t e s t i f i e d t h a t she d i d , however, r e a d t h e 

a c k n o w l e d g m e n t on t h e 1997 deed t o t h e E d w a r d s e s b e f o r e t h e y 

s i g n e d i t and t h a t t h e y u n d e r s t o o d t h e c o n t e n t s o f t h e 

a c k n o w l e d g m e n t . The acknowledgment on t h e 1997 deed s t a t e s : 

" I , C a r o l J e a n G r i s h a m , a n o t a r y i n and f o r 
[ C o l b e r t ] C o u n t y , [ A l a b a m a ] , h e r e b y c e r t i f y t h a t 
James W. Edwards and w i f e , R a c h e l G e r t r u d e Inman 
Edwards whose names s i g n e d t o t h e f o r e g o i n g 
c o n v e y a n c e , and who a r e known t o me a c k n o w l e d g e d , 
b e f o r e me, on t h i s day t h a t b e i n g i n f o r m e d o f t h e 
c o n t e n t s o f t h i s c o n v e y a n c e have e x e c u t e d t h e same 
v o l u n t a r i l y " 

The a c k n o w l e d g m e n t on t h e 1997 deed i n d i c a t e d t h a t G r i s h a m 

n o t a r i z e d t h e 1997 deed on J a n u a r y 15, 1997; however, G r i s h a m 

t e s t i f i e d t h a t she had n o t f i l l e d i n t h e d a t e o f t h e 

a c k n o w l e d g m e n t , w h i c h was t y p e w r i t t e n i n t o t h e a c k n o w l e d g m e n t , 

and t h a t she t h o u g h t J a n u a r y 10, 1997, was t h e " c o r r e c t " d a t e . 

Ms. E d w a r d s ' s t r i a l a t t o r n e y , R o b e r t Gonce, and G r i s h a m had 

t h e f o l l o w i n g e x c h a n g e d u r i n g Gonce's r e d i r e c t e x a m i n a t i o n o f 

G r i s h a m : 

" [ G o n c e ] : The [ 1 9 9 7 ] deed was s i g n e d by a l l o f 
t h e s e p e o p l e on J a n u a r y 1 0 t h , b u t you d i d n o t p u t an 
a c k n o w l e d g m e n t on t h e r e u n t i l J a n u a r y 1 5 t h ? 

" [ G r i s h a m ] : I d o n ' t know. I p u t [ t h e ] 
a c k n o w l e d g m e n t on i t when i t was s i g n e d , you can 
b e l i e v e t h a t . " 
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G r i s h a m a l s o t e s t i f i e d t h a t she had w i t n e s s e d t h e two 

w i t n e s s e s s i g n t h e 1997 deed. G r i s h a m a d m i t t e d t h a t she c o u l d 

n o t remember i f t h e E d w a r d s e s s i g n e d t h e 1997 deed i n s i d e o r 

o u t s i d e t h e house s i t u a t e d on t h e p r o p e r t y . 

Wray t e s t i f i e d t h a t he had n o t , i n f a c t , w i t n e s s e d Ms. 

Edwards e x e c u t e t h e 1997 deed; Wray d i d n o t t e s t i f y w h e t h e r he 

had w i t n e s s e d Mr. Edwards e x e c u t e t h e 1997 deed. Wray 

t e s t i f i e d t h a t he had been a p p r o a c h e d by t h e E d w a r d s e s , Inman, 

and G r i s h a m and t h a t he had been r e q u e s t e d t o s i g n a document. 

Wray t e s t i f i e d t h a t he s i g n e d t h e document p r e s e n t e d t o him 

w i t h o u t k n o w i n g what i t was. Wray f u r t h e r t e s t i f i e d t h a t 

K i s e r was " o u t t h e r e " when " t h e y " b r o u g h t " i t " t o be s i g n e d . 

Wray t e s t i f i e d t h a t " i t had a l r e a d y been s i g n e d a t t h e t i m e i t 

was b r o u g h t o u t t h e r e . " 

On J a n u a r y 24, 1997, Inman t o o k o u t an open m o r t g a g e on 

t h e p r o p e r t y i n t h e amount o f $50,000. The m o r t g a g e e was 

G r i s h a m . G r i s h a m r e c o r d e d h e r m o r t g a g e i n t e r e s t i n t h e 

p r o p e r t y . 

Mr. Edwards d i e d i n November 2000. 

On June 22, 2006, Inman s i g n e d a w a r r a n t y deed c o n v e y i n g 

t h e p r o p e r t y t o G r i s h a m ; t h i s d eed was r e c o r d e d w i t h t h e 
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p r o b a t e c o u r t on M a r c h 24, 2009. G r i s h a m t e s t i f i e d t h a t Inman 

c o n v e y e d t h e p r o p e r t y t o h e r " [ a ] s c o l l a t e r a l f o r monies he 

had b o r r o w e d f r o m me." G r i s h a m f u r t h e r t e s t i f i e d t h a t she d i d 

n o t r e c a l l e x a c t l y how much Inman owed h e r a t t h e t i m e he 

c o n v e y e d t h e p r o p e r t y t o h e r b u t t h a t " a t one t i m e " he owed 

h e r $70,000 t o $80,000. G r i s h a m a l s o t e s t i f i e d t h a t she had 

p a i d Inman a p p r o x i m a t e l y $80,000 i n c a s h on t h e day t h a t Inman 

c o n v e y e d t h e p r o p e r t y t o h e r . 

On September 4, 2007, Ms. Edwards s u e d Inman, s e e k i n g t o 

c a n c e l t h e 1997 deed and t o q u i e t t i t l e t o t h e p r o p e r t y . I n 

h e r o r i g i n a l c o m p l a i n t , Ms. Edwards a r g u e d t h a t " t h e 

c o n s i d e r a t i o n f o r t h e [ 1 9 9 7 d e e d ] t o [ I n m a n ] was an agreement 

by [ I n m a n ] t o s u p p o r t [ M s . E d w a r d s ] d u r i n g h e r l i f e t i m e and 

t h a t [ t h e 1997 d e e d ] i s v o i d by v i r t u e o f p r o v i s i o n s o f A l a . 

Code 1975, § 8-9-12." 

On F e b r u a r y 16, 2009, Ms. Edwards f i l e d a m o t i o n f o r a 

summary j u d g m e n t . The t r i a l c o u r t g r a n t e d Ms. E d w a r d s ' s 

summary-judgment m o t i o n on M a r c h 25, 2009. 

On A p r i l 7, 2009, G r i s h a m f i l e d a m o t i o n t o s e t a s i d e t h e 

summary j u d g m e n t e n t e r e d i n f a v o r o f Ms. E d w a r d s . G r i s h a m 

i n d i c a t e d t h a t Inman had d i e d on M a r c h 14, 2009, l e a v i n g a 
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w i l l a p p o i n t i n g h e r t h e p e r s o n a l r e p r e s e n t a t i v e o f h i s e s t a t e . 

G r i s h a m r e q u e s t e d t h a t " [ t ] h e e s t a t e s h o u l d now be s u b s t i t u t e d 

as a p a r t y , w i t h ... G r i s h a m as t h e p e r s o n a l r e p r e s e n t a t i v e . " 

On June 23, 2009, t h e t r i a l c o u r t g r a n t e d G r i s h a m ' s m o t i o n t o 

s e t a s i d e t h e summary j u d g m e n t . However, t h e t r i a l c o u r t d i d 

n o t s u b s t i t u t e G r i s h a m as a p a r t y . R e g a r d l e s s , G r i s h a m , i n 

h e r c a p a c i t y as t h e p e r s o n a l r e p r e s e n t a t i v e o f Inman's e s t a t e , 

has d e f e n d e d t h e a c t i o n f r o m t h a t t i m e f o r w a r d . 

On September 14, 2009, G r i s h a m , as t h e p e r s o n a l 

r e p r e s e n t a t i v e o f Inman's e s t a t e , f i l e d a m o t i o n f o r a summary 

j u d g m e n t . G r i s h a m a r g u e d t h a t t h e 1997 deed c o u l d n o t be s e t 

a s i d e p u r s u a n t t o § 8-9-12 b e c a u s e Mr. Edwards n e v e r f i l e d a 

p e t i t i o n t o s e t a s i d e t h e 1997 deed d u r i n g h i s l i f e t i m e . 

On F e b r u a r y 16, 2010, G r i s h a m , as t h e p e r s o n a l 

r e p r e s e n t a t i v e o f Inman's e s t a t e , f i l e d a m o t i o n t o d i s m i s s 

Ms. E d w a r d s ' s c o m p l a i n t , w h i c h t h e t r i a l c o u r t d e n i e d . 

On M a r c h 16, 2010, Ms. Edwards f i l e d a m o t i o n t o amend 

h e r c o m p l a i n t , a l l e g i n g t h a t t h e 1997 deed " i s v o i d b e c a u s e i t 

f a i l e d t o c o m p l y w i t h A l a . Code [ 1 9 7 5 ] , § 35-4-20 and A l a . 

Code [ 1 9 7 5 ] , § 34-4-24 i n t h a t t h e deed was n e v e r p r o p e r l y 

6 



2090988 

w i t n e s s e d o r a c k n o w l e d g e d . " The t r i a l c o u r t g r a n t e d Ms. 

E d w a r d s ' s m o t i o n t o amend h e r c o m p l a i n t . 

On J u l y 1, 2010, f o l l o w i n g a n o n j u r y t r i a l , t h e t r i a l 

c o u r t e n t e r e d a j udgement i n f a v o r o f Ms. E d w a r d s , s t a t i n g i n 

p e r t i n e n t p a r t t h a t " [ t ] h e [ 1 9 9 7 ] [ d ] e e d ... i s h e r e b y 

d e c l a r e d n u l l and v o i d and i s s e t a s i d e , b a s e d on i m p r o p e r 

e x e c u t i o n o f t h a t [ d ] e e d . " The t r i a l c o u r t went on t o h o l d 

t h a t t i t l e t o " t h e p r o p e r t y ... i s v e s t e d i n [ M s . ] E d w a r d s . " 

G r i s h a m , as t h e p e r s o n a l r e p r e s e n t a t i v e o f Inman's 

e s t a t e , a p p e a l e d t o t h e Supreme C o u r t o f A l a b a m a . Our supreme 

c o u r t t r a n s f e r r e d G r i s h a m ' s a p p e a l t o t h i s c o u r t p u r s u a n t t o 

§ 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

S t a n d a r d o f R e v i e w 

T h i s c o u r t s e t f o r t h t h e w e l l e s t a b l i s h e d s t a n d a r d by 

w h i c h we r e v i e w j u d g m e n t s b a s e d on o r e t e n u s e v i d e n c e i n 

F a r m e r s I n s u r a n c e Co. v. P r i c e - W i l l i a m s A s s o c i a t e s , I n c . , 8 7 3 

So. 2d 252 ( A l a . C i v . App. 2 0 0 3 ) : 

"'When o r e t e n u s e v i d e n c e i s p r e s e n t e d , a 
p r e s u m p t i o n o f c o r r e c t n e s s e x i s t s as t o t h e t r i a l 
c o u r t ' s f i n d i n g s on i s s u e s o f f a c t ; i t s judgment 
b a s e d on t h e s e f i n d i n g s o f f a c t w i l l n o t be 
d i s t u r b e d u n l e s s i t i s c l e a r l y e r r o n e o u s , w i t h o u t 
s u p p o r t i n g e v i d e n c e , m a n i f e s t l y u n j u s t , o r a g a i n s t 
t h e g r e a t w e i g h t o f t h e e v i d e n c e . J & M B a i l B o n d i n g  
Co. v. Hayes, 748 So. 2d 198 ( A l a . 1 9 9 9 ) ; G a s t o n v. 
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Ames, 514 So. 2d 877 ( A l a . 1987 ). When t h e t r i a l 
c o u r t i n a n o n j u r y c a s e e n t e r s a judgment w i t h o u t 
m a k i n g s p e c i f i c f i n d i n g s o f f a c t , t h e a p p e l l a t e 
c o u r t " w i l l assume t h a t t h e t r i a l j u d g e made t h o s e 
f i n d i n g s n e c e s s a r y t o s u p p o r t t h e j u d g m e n t . " 
T r a n s a m e r i c a C o m m e r c i a l F i n . C o r p . v. AmSouth Bank, 
608 So. 2d 375, 378 ( A l a . 1 9 9 2 ) . M o r e o v e r , " [ u ] n d e r 
t h e o r e t e n u s r u l e , t h e t r i a l c o u r t ' s judgment and 
a l l i m p l i c i t f i n d i n g s n e c e s s a r y t o s u p p o r t i t c a r r y 
a p r e s u m p t i o n o f c o r r e c t n e s s . " T r a n s a m e r i c a , 608 So. 
2d a t 378. However, when t h e t r i a l c o u r t i m p r o p e r l y 
a p p l i e s t h e l a w t o [ t h e ] f a c t s , no p r e s u m p t i o n o f 
c o r r e c t n e s s e x i s t s as t o t h e t r i a l c o u r t ' s j u d g m e n t . 
A l l s t a t e I n s . Co. v. S k e l t o n , 675 So. 2d 377 ( A l a . 
199 6 ) ; M a r v i n ' s , I n c . v. R o b e r t s o n , 608 So. 2d 391 
( A l a . 1 9 9 2 ) ; G a s t o n , 514 So. 2d a t 87 8 ; S m i t h v.  
S t y l e A d v e r t i s i n g , I n c . , 470 So. 2d 1194 ( A l a . 
1 9 8 5 ) ; League v. M c D o n a l d , 355 So. 2d 695 ( A l a . 
1 9 7 8 ) . " Q u e s t i o n s o f l a w a r e n o t s u b j e c t t o t h e o r e 
t e n u s s t a n d a r d o f r e v i e w . " Reed v. B o a r d o f T r u s t e e s  
f o r A l a b ama S t a t e U n i v . , 778 So. 2d 7 91 , 7 93 n. 2 
( A l a . 2 0 0 0 ) . A t r i a l c o u r t ' s c o n c l u s i o n s on l e g a l 
i s s u e s c a r r y no p r e s u m p t i o n o f c o r r e c t n e s s on 
a p p e a l . Ex p a r t e C a s h , 624 So. 2d 576, 577 ( A l a . 
1 9 9 3 ) . T h i s c o u r t r e v i e w s t h e a p p l i c a t i o n o f l a w t o 
f a c t s de novo. A l l s t a t e , 675 So. 2d a t 379 ("[W]here 
t h e f a c t s b e f o r e t h e t r i a l c o u r t a r e e s s e n t i a l l y 
u n d i s p u t e d and t h e c o n t r o v e r s y i n v o l v e s q u e s t i o n s o f 
la w f o r t h e c o u r t t o c o n s i d e r , t h e [ t r i a l ] c o u r t ' s 
j udgment c a r r i e s no p r e s u m p t i o n o f c o r r e c t n e s s . " ) . ' " 

873 So. 2d a t 254-55 ( q u o t i n g C i t y o f P r a t t v i l l e v. P o s t , 831 

So. 2d 622, 627-28 ( A l a . C i v . App. 2 0 0 2 ) ) . 

D i s c u s s i o n 

G r i s h a m , as t h e p e r s o n a l r e p r e s e n t a t i v e o f Inman's 

e s t a t e , e s s e n t i a l l y makes two ar g u m e n t s on a p p e a l : (1) t h a t 

t h e 1997 deed p r o p e r l y c o n v e y e d t h e p r o p e r t y t o Inman; and (2) 
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t h a t t h e 1997 deed has been r e c o r d e d f o r more t h a n 10 y e a r s 

and, t h u s , p u r s u a n t t o § 35-4-72, A l a . Code 1975, any d e f e c t 

i n t h e a c knowledgment o r e x e c u t i o n o f t h e 1997 deed i s c u r e d , 

b r i n g i n g t h e 1997 deed i n t o c o m p l i a n c e w i t h § 35-4-65, A l a . 

Code 1975. 

T h i s c o u r t s e t f o r t h t h e r e q u i r e m e n t s f o r a v a l i d 

c o n v e y a n c e i n A l a b a m a , as f o l l o w s : 

"'To e f f e c t u a t e a t r a n s f e r o f t i t l e t o r e a l 
p r o p e r t y , Alabama s t a t u t o r y l a w r e q u i r e s t h a t a deed 
be i n w r i t i n g , t h a t t h e g r a n t o r s i g n t h e deed, and 
t h a t i t be a t t e s t e d t o by a t l e a s t one w i t n e s s . ' 
S m i t h v. S m i t h , 820 So. 2d 64 , 70 ( A l a . 2 0 0 1 ) ; § 
35-4-20, A l a . Code 1975. ' I f a c o n v e y a n c e i s 
a t t e m p t e d and t h e s e r e q u i r e m e n t s a r e n o t met, t h e n 
t h e c o n v e y a n c e i s v o i d . ' M i s s i s s i p p i V a l l e y T i t l e  
I n s . Co. v. H a r d y , 541 So. 2d 1057 , 1061 ( A l a . 
1 9 8 9 ) . ' [ A ] n a t t e m p t e d c o n v e y a n c e o f l a n d s i n a 
manner o t h e r t h a n as r e q u i r e d by t h e s t a t u t e i s 
v o i d . ' Thomas v. D a v i s , 241 A l a . 271, 275, 2 So. 2d 
616, 619 ( 1 9 4 1 ) . " 

S m i t h v. S m i t h , 8 92 So. 2d 384 , 388 ( A l a . C i v . App. 2 0 0 3 ) . 

F u r t h e r , o u r supreme c o u r t has h e l d t h a t t h e r e q u i r e m e n t t h a t 

a t l e a s t one w i t n e s s a t t e s t t o t h e s i g n a t u r e o f t h e g r a n t o r on 

a deed may a l s o be s a t i s f i e d i f t h e deed i s " a c k n o w l e d g e d 

b e f o r e a n o t a r y p u b l i c . " S t a t e Dep't o f Revenue v. R i t c h e y , 

541 So. 2d 514, 515 ( A l a . 1989) ( c i t i n g § 35-4-20 e t s e q . , 

A l a . Code 1 9 7 5 ) . 
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T h e r e i s n o t h i n g i n t h e r e c o r d t o d i s p u t e G r i s h a m ' s 

t e s t i m o n y t h a t she w i t n e s s e d t h e E d w a r d s e s e x e c u t e t h e 1997 

deed and t h a t she a c k n o w l e d g e d t h e 1997 deed on t h e same day. 

A l t h o u g h t h e r e i s some d i s p u t e as t o what d a t e t h e 1997 deed 

was e x e c u t e d and a c k n o w l e d g e d , G r i s h a m u n d i s p u t e d l y t e s t i f i e d 

t h a t she a c k n o w l e d g e d t h e 1997 deed on t h e same day t h a t t h e 

Ed w a r d s e s e x e c u t e d t h e 1997 deed. B a s e d on G r i s h a m ' s 

u n d i s p u t e d t e s t i m o n y , i t i s c l e a r i n t h i s c a s e t h a t t h e 

r e q u i r e m e n t s o f a v a l i d c o n v e y a n c e were met. The E d w a r d s e s 

u n d i s p u t e d l y e x e c u t e d t h e 1997 deed and G r i s h a m a c k n o w l e d g e d 

t h a t deed on t h e same d a t e . Wray's t e s t i m o n y t h a t he and 

K i s e r had n o t w i t n e s s e d t h e E d w a r d s e s e x e c u t e t h e deed i s n o t 

d i s p o s i t i v e b e c a u s e G r i s h a m ' s a c k n o w l e d g m e n t s a t i s f i e s t h e 

r e q u i r e m e n t o f § 35-4-20 t h a t a w i t n e s s ' s a t t e s t a t i o n a p p e a r 

on t h e deed. T h e r e f o r e , we r e v e r s e t h e t r i a l c o u r t ' s judgment 

h o l d i n g t h a t t h e 1997 deed was i m p r o p e r l y e x e c u t e d , and 

t h e r e f o r e v o i d , b e c a u s e i t i s n o t s u p p o r t e d by t h e e v i d e n c e . 

B a s e d on o u r h o l d i n g t h a t t h e 1997 deed was p r o p e r l y 

e x e c u t e d , we need n o t c o n s i d e r G r i s h a m ' s s e c o n d argument. 

However, i n h e r a p p e l l a t e b r i e f b e f o r e t h i s c o u r t , and f o r t h e 

f i r s t t i m e , Ms. Edwards r a i s e s t h e f o l l o w i n g a rgument: 
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" T h i s a p p e a l i s by C a r o l J e a n G r i s h a m who i s n o t 
a p a r t y t o t h i s s u i t . She i s t h e e x e c u t r i x o f t h e 
e s t a t e o f H e r b e r t Inman b u t he c o n v e y e d t h i s 
p r o p e r t y t o h e r p r i o r t o h i s d e a t h . She has no 
s t a n d i n g t o c h a l l e n g e t h e judgment o f t h e t r i a l 
c o u r t . " 

Ms. Edwards f a i l s t o p r o v i d e any l e g a l a u t h o r i t y t o s u p p o r t 

h e r c l a i m , and i t i s n o t t h i s c o u r t ' s f u n c t i o n t o c r e a t e l e g a l 

a r g u m e n t s f o r a p a r t y on a p p e a l . R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. 

P.; see a l s o Asam v. D e v e r e a u x , 686 So. 2d 1222, 1224 ( A l a . 

C i v . App. 1996) ( " [ A ] p p e l l a t e c o u r t s do n o t , 'based on 

u n d e l i n e a t e d p r o p o s i t i o n s , c r e a t e l e g a l a r g u m e n t s f o r t h e 

a p p e l l a n t . ' McLemore v. F l e m i n g , 604 So. 2d 353, 353 ( A l a . 

1 9 9 2 ) . T h i s c o u r t w i l l a d d r e s s o n l y t h o s e i s s u e s p r o p e r l y 

p r e s e n t e d and f o r w h i c h s u p p o r t i n g a u t h o r i t y has been 

c i t e d . " ) . T h e r e f o r e , we w i l l n o t c o n s i d e r t h i s argument on 

a p p e a l . 

Ms. Edwards a l s o a r g u e s on a p p e a l t h a t G r i s h a m ' s b r i e f 

f a i l s t o c o m p l y w i t h R u l e 2 8 ( a ) ( 5 ) , ( 7 ) , and ( 1 0 ) , A l a . R. 

App. P., and, t h u s , t h a t t h e t r i a l c o u r t ' s judgment i s due t o 

be a f f i r m e d . We d i s a g r e e . A l t h o u g h G r i s h a m ' s b r i e f i s 

m i n i m a l l y c o m p l i a n t , G r i s h a m does s u p p o r t h e r argument w i t h 

r e l e v a n t c a s e l a w and s t a t u t o r y a u t h o r i t y . 

C o n c l u s i o n 
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B a s e d on t h e f o r e g o i n g , we r e v e r s e t h e t r i a l c o u r t ' s 

j udgment and remand t h e c a s e f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Pi t t m a n and Bryan, J J . , concur. 

Moore, J . , d i s s e n t s , w i t h w r i t i n g , which Thompson, P.J., 

j o i n s . 
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MOORE, J u d g e , d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . 

The q u e s t i o n w h e t h e r anyone w i t n e s s e d t h e e x e c u t i o n o f 

t h e deed a t i s s u e i n t h i s c a s e was a q u e s t i o n o f f a c t t o be 

d e t e r m i n e d by t h e t r i a l c o u r t . See West v. West, 620 So. 2d 

640, 642 ( A l a . 1 9 9 3 ) . The p r e s e n c e o f t h e s i g n a t u r e s o f t h e 

p u r p o r t e d w i t n e s s e s upon t h e deed r a i s e d a r e b u t t a b l e 

p r e s u m p t i o n t h a t t h e deed was p r o p e r l y w i t n e s s e d . See Farmer  

v. Hypo H o l d i n g s , I n c . , 675 So. 2d 387, 391 ( A l a . 1 9 9 6 ) ; and 

H e n s l e e v. H e n s l e e , 263 A l a . 287 , 289, 82 So. 2d 222, 224 

( 1 9 5 5 ) . However, R a c h e l G. Edwards p r e s e n t e d s u f f i c i e n t 

e v i d e n c e f r o m w h i c h t h e t r i a l c o u r t c o u l d have c o n c l u d e d t h a t , 

i n f a c t , no one w i t n e s s e d t h e e x e c u t i o n o f t h e deed, t h e r e b y 

r e b u t t i n g t h a t p r e s u m p t i o n . R o b e r t Thomas Wray I I t e s t i f i e d 

t h a t n e i t h e r he n o r J a n i c e M. K i s e r , t h e p e r s o n s l i s t e d on t h e 

deed as w i t n e s s e s , a c t u a l l y o b s e r v e d t h e e x e c u t i o n o f t h e 

deed. C a r o l J e a n G r i s h a m t e s t i f i e d t h a t she d i d w i t n e s s t h e 

e x e c u t i o n o f t h e deed, b u t h e r t e s t i m o n y was n o t " u n d i s p u t e d " 

on t h a t i s s u e , as t h e main o p i n i o n c o n t e n d s . ___ So. 3d a t 

. C o u n s e l f o r Ms. Edwards t h o r o u g h l y c r o s s - e x a m i n e d 

G r i s h a m , and t h a t q u e s t i o n i n g r e a s o n a b l y c o u l d have c o n v i n c e d 
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t h e t r i a l c o u r t t h a t G r i s h a m was n o t c r e d i b l e , see I n r e  

Anonymous, 8 69 So. 2d 4 98 , 4 99 ( A l a . C i v . App. 2 0 0 3 ) , a l l o w i n g 

t h e t r i a l c o u r t t o c o m p l e t e l y r e j e c t t h e e n t i r e t y o f h e r 

t e s t i m o n y . See Devan Lowe, I n c . v. S t e p h e n s , 842 So. 2d 703, 

706 ( A l a . C i v . App. 2 0 0 2 ) . A p p l y i n g t h e o r e t e n u s r u l e , see  

S a l t e r v. H a m i t e r , 887 So. 2d 230, 233-34 ( A l a . 2 0 0 4 ) , I do 

n o t b e l i e v e t h i s c o u r t can d i s t u r b t h e t r i a l c o u r t ' s f i n d i n g 

o f f a c t t h a t no one p r o p e r l y w i t n e s s e d t h e e x e c u t i o n o f t h e 

d eed, and, t h e r e f o r e , I f i n d no b a s i s f o r r e v e r s i n g t h e 

j udgment on t h a t g r o u n d . 

G r i s h a m f u r t h e r a r g u e s on a p p e a l t h a t , p u r s u a n t t o § 35¬

4-72, A l a . Code 1975, " [ a ] deed t h a t has been r e c o r d e d f o r 

more t h a n 10 y e a r s c u r e s any d e f e c t i n an a c k n o w l e d g m e n t so as 

t o b r i n g i t w i t h i n t h e s c o p e o f [§] 35-4-65, [ A l a . Code 

1 9 7 5 ] . " S e c t i o n 35-4-72 p r o v i d e s : 

"When a v a l i d l y e x e c u t e d i n s t r u m e n t , n o t 
p r o p e r l y a c k n o w l e d g e d and r e c o r d e d , has f o r 10 y e a r s 
been o f r e c o r d i n t h e o f f i c e o f t h e j u d g e o f 
p r o b a t e , t h e o r i g i n a l o r a d u l y c e r t i f i e d t r a n s c r i p t 
t h e r e o f s h a l l have t h e same f o r c e and e f f e c t as 
e v i d e n c e as s u c h o r i g i n a l o r t r a n s c r i p t w o u l d have 
had had s u c h i n s t r u m e n t been d u l y a c k n o w l e d g e d and 
r e c o r d e d . " 

A l t h o u g h t h e e v i d e n c e r e v e a l s t h a t t h e deed had been r e c o r d e d 

f o r more t h a n 10 y e a r s , I c o n c l u d e a l s o t h a t § 35-4-72 does 
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n o t s u p p o r t G r i s h a m ' s argument. That s t a t u t e i s " n o t i n t e n d e d 

t o make t h e r e g i s t r a t i o n o f an i n s t r u m e n t f o r [10] y e a r s a 

v a l i d deed w h i c h was n o t a v a l i d d eed when made." H o l l o w a y v.  

H e n d e r s o n Lumber Co., 194 A l a . 181, 185, 69 So. 821 , 823 

(1915) ( d i s c u s s i n g p r e d e c e s s o r s t a t u t e t o § 3 5 - 4 - 7 2 ) . 1 I n 

t h i s c a s e , Ms. Edwards a r g u e d and p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t t h e deed was n o t v a l i d l y e x e c u t e d . The t r i a l 

c o u r t was w i t h i n i t s d i s c r e t i o n t o c o n c l u d e , b a s e d on t h a t 

e v i d e n c e , t h a t § 35-4-72 d i d n o t a p p l y t o v a l i d a t e t h e deed. 

B e c a u s e I do n o t b e l i e v e t h a t G r i s h a m has p r e s e n t e d any 

arg u m e n t s on a p p e a l t h a t m e r i t r e v e r s a l , I r e s p e c t f u l l y 

d i s s e n t . 

Thompson, P . J . , c o n c u r s . 

1 A t t h e t i m e H o l l o w a y was d e c i d e d , t h e p r e d e c e s s o r s t a t u t e 
t o § 35-4-72 i n c l u d e d a p e r i o d o f 20 y e a r s , r a t h e r t h a n 10. 
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