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Carol Jean Grisham, as personal representative of the estate
of Earnest Herbert Inman, deceased

V.
Rachel G. Edwards
Appeal from Colbert Circuit Court

(Cv-07-261)

THOMAS, Judge.

Carol Jean Grisham, as the personal representative of the
estate of Farnest Herbert Inman, deceased, appeals the trial

court's judgment entered against Inman's estate and in faver
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of Rachel G. Edwards ("Ms. Edwards™); the trial court's
judgment declared void for improper execution a deed conveying
a piliece of real property ("the property") from James Edwards
("Mr. Edwards™), Ms. Edwards's husband, and WMs. Edwards
{hereinafter collectively referred to as "the Fdwardses") to
Inman.

Facts and Procedural History

The kEdwardses purchased the property that is the subiject
of this action on September 15, 1960. On January 10, 13887,
the Edwardses gsigned a warranty desed ("the 1887 deed™)
conveying the property to Inman; Inman recorded the 1997 deed
on January 21, 1987, with the Colbert Probate Court ("the
probate court™). Appearing at the foot cof Lhe 1997 deed are
the signatures o¢f two witnesses, Robert Thomas Wray II and
Janice M, Kiser, attesting tc the fact that the 1997 deed was
"sligned, sealed, and delivered" in theilr presence. Grisham,
who is also a notary public, notarized the 1997 deed.

Grisham testified that she witnessed the Edwardses sign
the 1997 deed. Grisham testified that she did nct have the
Edwardses swear under cath that they understood the 1%97 deed

or that they were executing the 1997 deed voluntarily.
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Grisham testified that she did, however, read the
acknowledgment on the 1997 deed to tThe Edwardses before they
signed it and that +they understood the contents of the
acknowledgment. The acknowledgment on the 19987 deed states:

"I, Carol Jean Grisham, a notary 1in and for
[Colbert] County, [Alabama], hereby certify that
James W, FEdwards and wife, Rachel Gertrude Inman
Edwards whosgse names signed to  the foregoing
convevyance, and who are known to me acknowledged,
before me, on this day that being informed of the
contents of this conveyance have executed the same
voluntarily "

The acknowledgment on the 1997 deed indicated that Grisham
notarized the 1997 deed on January 15, 19%7; however, Gricsham
testified that she had not filled in the date of the
acknocwledgment, which was typewritten into the acknowledgment,
and that she thought January 10, 1997, was the "correct" date.
Ms. Edwards's trial attcrney, Rcocbert Gonce, and Grisham had
the folleocwing exchange during Gonce's redirect examination of
Grisham:

"[Gonce]: The [1297] deed was signed by all of
these pecople on January 10th, but you did nct put an
acknowledgment on there until January 157

"[Grisham]: I don't know. I put [the]

acknowledgment on it when it was signed, vyocu can
believe that."”
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Grisham also testified that she had witnessed the twc
witnesses sign the 1997 deed. Grisham admitted that she could
not remember if the Edwardses signed the 1997 deed inside or
outside the house situated on the property.

Wray testified that he had not, in fact, witnessed Ms.
Edwards execute the 1997 deed; Wray did not testify whether he
had witnessed Mr. Edwards execute the 1997 deed. Wray
testified that he had been approached by the Edwardses, Inman,
and Grisham and that he had been reguested to zsign a document.
Wray testified that he signed the document presented to him
without knowing what 1t was. Wray further testified that
Kiser was "out there" when "they" brought "it" to be signed.
Wray testified that "1t had already keen signed at the time 1t
was brought out there."

On January 24, 1997, Inman took cut an open mortgage on

the property in the amount of £50,000. The mortgagee was
Grisham. Grisham recorded her mortgage interest 1in the
property.

Mr. Edwards died in November 2000.
On June 22, 2006, Inman signed a warranty deed conveying

the property to Grisham; this deed was reccrded with the
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probate court cn March 24, 2009. Grisham testified that Inman
conveyved the property to her "[als collateral for monies he
had borrowed from me." Grisham further testified that she did
not recall ezactly how much Inman owed her at the time he
conveved tThe property to her but that "at one time" he owed
her $70,000 to $80,000. Crisham also testified that she had
pald Inman apprcocximately $80,000 in cash on the day that Inman
conveyed the property to her.

On September 4, 2007, Ms. Edwards sued Inman, seeking to
cancel the 1997 deed and to quiet Litle to Lthe property. In
her original c¢omplaint, Ms . Fdwards argued that "the
consideration for the [1997 deed] tco [Inman] was an agreement
by [Inman] to support [Ms. Edwards] during her lifetime and
that [the 1997 deed] 15 void by virtue of provisions of Ala.
Cocde 1975, § 8-9-12."

On February 16, 2009, Ms. Edwards filed a moticn for a
summary Jjudgment, The tTrial court granted Ms. Edwards's
summary-judgment motion on March 25, 2009.

On April 7, 2009, Grisham filed a motion Lo set aside the
summary Judgment entered in faveor of Ms, Edwards,. Grisham

indicated that Inman had died on March 14, 200%, leaving a
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will appolinting her the personal representative of his estate.
Grisham requested that "[tlhe estate should now be substituted
as a party, with ... Grisham as the personal representative.”
On June 23, 2009, the trial court granted Grisham's motion tc
set aside the summary judgment. However, tThe trial court did
not substitute Grisham as a party. Regardless, Grisham, 1in
her capacity as the perscnal representative of Inman's estate,
has defended the action from that time forward.

Cn September 14, 2009, Grisham, as the personal
representative of Inman's estate, filed a motion for a summary
judgment. Grisham argued that the 1997 deed could not be set
aside pursuant toc § 8-%-12 because Mr. Edwards never filed a
petition Lo set aside the 1997 deed during his lifetime.

On February 16, 2010, Grisham, as the personal
representative of Inman's estate, filed a motion to dismiss
Ms. Edwards's complaint, which the trial court deniled.

On March 16, 2010, Ms. Edwards filed a motion to amend
her complaint, alleging that the 1997 deed "is void because it
failed to comply with Ala. Ccde [1275], & 35-4-20 and Ala.

Code [1975]1, § 34-4-24 1in that the deed was never properly
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witnesgssed or acknowledged."” The tLrial court granted Ms.
Edwards's motion to amend her complaint.

On July 1, 2010, follcowing a nonjury trial, the trial
court entered a judgement in favor of Ms. Edwards, stating in
pertinent part that "[tlhe [1997] [d]leed ... 13 hereby
declared null and wvoid and is set aside, based on improper
execution of that [d]leed.” The fTrial court went on to hold
that title to "the property ... is vested in [Ms.] Edwards."

Grisham, as the personal representative of Inman's
estate, appealed to the Supreme Court of Alabama. Our supreme
court transferred Grisham's appeal To this court pursuant to
§ 12-2-7(6), Ala. Code 1975.

Standard of Review

This court set forth the well estabklished standard by
which we review Jjudgments based on ore tenus evidence 1in

Farmers Insurance Co. v. Price-Williams Associates, Inc., 873

So. 2d 252 (Ala. Civ. App. 2003):

"'"When ore tenus evidence 1s presented, a
presumption of correctness exists as to the trial
court's findings on issues cf fact; 1its Jjudgment
based on these findings of fact will not be
disturked unless it 1s ¢learly errcnecous, without
supporting evidence, manifestly unjust, or agalnst
the great weight of the evidence. J & M Bail Bonding
Co. v, Haves, 748 So. 2d 198 (Ala. 19992); Gaston v.
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Ames, 514 S5So. 2d 877 (Ala. 1987). When the trilal
court in a nonjury case enters a Jjudgment without
making specific findings of fact, the appellate
court "will assume that the trial judge made those
findings necessary TOo SUpport the judgment.”
Transamerica Commercial Fin., Corp. v. AmSouth Bank,
608 So. 2d 375, 378 (Ala. 19%2). Morecover, "[ulnder
the core tenus rule, the trial court's judgment and
all implicit findings necessary To support it carry
a presumption of correctness." Transamerica, 608 So.
2d at 378, However, when the trial court improperly
applies the law to [the] facts, no presumption of
correctness exists as to the trial court's judgment.
Allstate Ins. Co. v. Skelton, 675 So. 24 377 (Ala.
19%6); Marvin's, In¢. v. Robertson, 608 So. 2d 3%1
{Ala. 1992); Gaston, 514 So. 2d at 878; Smith wv.
Styvle Advertising, Inc., 470 So. 2d 1194 (Ala.
1985%); League v. McDonald, 355 Seo. 24 695 (Ala.
1978) . "Questions of law are not subject Lo the ore
tenus standard of review." Reed v. Board of Trustees
for Alabama State Uniwv., 778 So. 2d 791, 793 n. 2
{Ala. 2000). A trial court's conclusions on legal
issues carry no presumption of correctness on
appeal. Ex parte Cash, 624 So. 2d 576, 577 (Ala.
19¢3) . This court reviews the application cof law Lo
facts de novo. Allstate, 675 So. 2d at 379 (" [W]here
the facts before the trial court are essentially
undisputed and the controversy involves guesticns of
law for the court to consider, the [trial] court's
judgment carries no presumpticn of correctness.™) . '"”

873 So. 2d at 254-55 (quoting City of Prattville v. Post, 831

So. 2d 622, 627-28 (Ala. Civ. App. 2002)).

Discussion

Grisham, as the personal representative of Inman's
estate, essentially makes Lwoe arguments on appeal: (1} that

the 1997 deed properly conveyed the property Te Inman; and (2)
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that the 1997 deed has been recorded for more than 10 years
and, thus, pursuant to § 35-4-72, Ala. Code 1875, any defect
in the acknowledgment or execution of the 1997 deed is cured,
bringing the 1997 deed into compliance with § 35-4-65, Ala.
Code 1975,

This court sget forth the reguirements for a wvalid
convevyance in Alabama, as follows:

"'To effectuate a ftransfer of title ftTo real
property, Alabama statutory law regquires that a deed
be in writing, that the grantor sign the deed, and
that it bhe attested to by at least one witness.'
Smith v. Smith, 820 So. 2d &4, 70 (Ala. 2001); §
3H-4-20, Ala. Code 1875. 'If a conveyance 1s
attempted and these requirements are not met, then
the convevance 1s void.' Mississippi Valley Title
Ins. Co. wv. Hardy, 541 So. 2d 105%7, 10e6l1 (Ala.
1989). '[Aln attempted convevance of lands 1in a
manner other than as required by the statute 1s
void.' Theomas v. Davis, 241 Ala. 271, 275, 2 So. 2d
ble, 619 (1941 ."

Smith v. Smith, 89%2 So. 2d 384, 388 (Ala. Civ. App. 2003).

Further, our supreme court hags held that the reguirement that
at least one witness attest te the signature of the grantor on
a deed may also be satisfied if the deed is "acknowledged

before a notary public.” State Dep't of Revenue v. Ritchevy,

541 So. 2d 514, 515 (Ala. 1989) (citing & 35-4-20 et seq.,

Ala. Code 1975} .
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There 1g nothing 1in the reccrd to dispute Grisham's
testimony that she witnessed the Fdwardses execute the 1887
deed and that she acknowledged the 1997 deed on the same day.
Although there 1s some dispute as Lo what date the 1997 deed
was executed and acknowledged, Grisham undisputedly testified
that she acknowledged the 1987 deed on the same day that the
Edwardses executed the 1997 deed. Based on Grisham's
undisputed testimony, 1t 1is c¢lear in this case that the
reguirements of a wvalid conveyance were met. The Edwardses
undisputedly executed the 1997 deed and Grisham acknowledged
that deed on the same date. Wray's testimony that he and
Kiser had not witnessed the Edwardses execute the deed is not
dispositive because Grisham's acknowledgment gsatisfies the
requirement of & 35-4-20 that a witness's attestation appear
on the deed. Therefore, we reverse the trial court's judgment
holding that the 19297 deed wags 1mproperly executed, and
therefore void, bhecause it is not supported by the evidence.

Based on our holding that the 1987 deed was properly
executed, we need noct consider Grisham's second argument.
However, in her appellate brief hefore this ccourt, and for the

first time, Ms. Edwards raises the following argument:

10
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"This appeal is by Carcl Jean Grisham who 1is not

a party to this suit. She is the executrix of the
estate of Herbert Inman but he ¢onveyed this
property to her prior to his death. She has no
standing to challenge the Jjudgment of the trial
court.”

Ms. Edwards fails to provide any legal authority to support
her claim, and 1t 1s not Lhis court's function toc create legal
arguments for a party on appeal. Rule 28(a) {(10), Ala. R. App.

P.; see alsoc Asam v. Devereagux, 686 So. 24 1222, 1224 (Ala.

Civ. App. 1996) ("[A]lppellate courts do not, 'based on
undelineated propositions, create legal arguments for the

appellant.’ McLemore v, Fleming, 604 So. 2d 353, 353 (Ala.

19%2). This court will address only Lthose 1ssues properly
presented and for which supporting authority has been
cited."}. Therefore, we will not ccnsider this argument ocon
appeal.

Ms., Edwards also argues on appeal that Grisham's brief
fails to comply with Rule 28 (a}) (b)), (7}, and {(10), Ala. R.
App. P., and, thus, that the trial ccurt's judgment is due to
be affirmed. We disagree,. Although Grisham's brief is
minimally compliant, Grisham does support her argument with
relevant caselaw and statutory authority.

Conclusion

11
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Based on the fcregoing, we reverse the trial court's
judgment and remand the case for further ©proceedings
consistent with this opinion.

REVERSED AND REMANDED.

Pittman and Brvyan, JJ., concur.

Mocre, J., dissents, with writing, which Thompson, P.J.,

Joins.

12
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MOORE, Judge, dissenting.

I respectfully dissent.

The guestion whether anyone witnessed the execution of
the deed at issue in this case was a questicn of fact Lo be

determined by the trial court. See West v. West, 620 S5c. 2d

640, 642 (Ala., 1993). The presence of the signatures of the
purported witnesses upon Lhe deed raised a zrebuttable

presumption that the deed was properly witnessed. See Farmer

v. Hypo Holdings, Inc., 67% So. 2d 387, 3981 (Ala. 1996); and

Henslee v. Henslee, 263 Ala. 287, 28%, 82 So. 2d 222, 224

(1955) . However, Rachel G. Edwards presented sufficient
evidence from which the trial court could have concluded that,
in fact, nc one witnessed the execution c¢f tLhe deed, tLhereby
rebutting that presumption. Robert Thomas Wray IT1 testified
that neither he nor Janice M. Kiser, the persons listed on the
deed as wiLnesses, actually observed the execution o the
deed. Carcl Jean Grisham testified that she did witness the
execution of the deed, but her testimony was not "undisputed”
on that issue, as the main cpinicn contends. So. 3d at

Counsel for Ms. Edwards thoroughly cross-examined

Grisham, and that guestioning reascnably could have convinced

13



2090988

the trial court that Grisham was not credible, sece In re

Anonymous, %69 So. 2d 498, 499 (Ala., Civ. App. 2003}, allowing
the trial court to completely reject the entirety of her

testimony. See Devan Lowe, Inc. v. Stephens, 842 So. 2d 703,

706 (Ala. Ciwv. App. 2002). Applyving the ore tenus rule, see

Salter v. Hamiter, 887 So. 2d 230, 233-34 (Ala. 2004), I dc

not believe this court can disturb the trial court's finding
of fact that no cne properly witnessed the execution of the
deed, and, therefore, I find no basisz for reversing the
judgment on that ground.

Grisham further argues on appeal that, pursuant tc & 35-
4-72, Ala. Code 1875, "l[a] deed that has been recorded for
more than 10 years cures any defect in an acknowledgment so as
to bring it within the scope of [§] 35-4-65, [Ala. Ccde
1975]." Section 35-4-72 provides:

"When a validly executed instrument, not
proverly acknowledged and recorded, has for 10 years
been of reccrd 1in the office of the Judge of
probate, the coriginal or a duly certified transcript
thereof =shall have the same force and effect as
evidence as such original or transcript would have
had had such instrument been duly acknowledged and
recorded.”

Although the evidence reveals that the deed had been recorded

for more than 10 vears, T conclude also that & 35-4-72 does

14
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not support Grisham's argument. That statute 1s "nobL intended
to make the registration of an instrument for [10] vyears a

valid deed which was not a valid deed when made."™ Holloway v.

Henderson Lumber Co., 194 Ala. 181, 185, 69 So. 821, 823

(1315) (discussing predecessor statute to § 35-4-72).' In
this case, Ms . Ecdwards argued and presented evidence
indicating that Lhe deed was not validly executed. The trial
court was within its discretion to conclude, based on that
evidence, that & 35-4-72 did not apply to wvalidate the deed.

Because I do not khelleve that Grisham has presented any
arguments on appeal that merit reversal, I respectfully
dissent.

Thompson, P.J., concurs.

12t the time Holloway was decided, the predecessor statute
to & 35-4-72 included a period of 20 vyears, rather than 10.
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