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THOMAS, Judge. 

B r a n d y Lynn M o t l e y ("the w i f e " ) , a p r o se a p p e l l a n t , 

a p p e a l s f r o m t h e a judgment o f Montgomery C i r c u i t C o u r t ("the 

t r i a l c o u r t " ) d i v o r c i n g t h e h e r f r o m G r e g o r y A l a n M o t l e y ("the 
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h u s b a n d " ) . We a f f i r m t h e j u dgment i n p a r t and r e v e r s e i t i n 

p a r t . 

F a c t s and P r o c e d u r a l H i s t o r y 

The p a r t i e s were m a r r i e d on A u g u s t 25, 2001. The p a r t i e s 

have one m i n o r c h i l d -- a son who was b o r n on F e b r u a r y 15, 

2002 ("the c h i l d " ) . The p a r t i e s s e p a r a t e d i n O c t o b e r 2008, 

and t h e h u s b a n d f i l e d a c o m p l a i n t f o r a d i v o r c e and a r e q u e s t 

f o r p e n d e n t e l i t e r e l i e f on F e b r u a r y 28, 2009. F o l l o w i n g a 

p e n d e n t e l i t e h e a r i n g b e f o r e a s p e c i a l m a s t e r , t h e s p e c i a l 

m a s t e r f i l e d a " r e p o r t o f r e f e r e n c e " w i t h t h e t r i a l c o u r t . 

The s p e c i a l m a s t e r ' s r e p o r t o f r e f e r e n c e awarded t h e p a r t i e s 

j o i n t c u s t o d y o f t h e c h i l d . The c h i l d was t o " r e s i d e 

p r i m a r i l y " w i t h t h e w i f e , and t h e h u s b a n d was a w a r d e d 

" v i s i t a t i o n . " The w i f e was t o m a i n t a i n h e a l t h i n s u r a n c e f o r 

t h e c h i l d , and t h e h u s b a n d was t o pay t h e w i f e $250 p e r month 

i n c h i l d s u p p o r t . The t r i a l c o u r t " a p p r o v e d and a f f i r m e d " t h e 

r e p o r t o f r e f e r e n c e , and n e i t h e r p a r t y f i l e d an o b j e c t i o n . 

The t r i a l c o u r t c o n d u c t e d a t r i a l on December 1, 2009, a t 

w h i c h i t r e c e i v e d o r e t e n u s t e s t i m o n y . The e v i d e n c e was as 

f o l l o w s : 
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A t t h e t i m e t h e p a r t i e s m a r r i e d , t h e h u s b a n d was n o t 

e m p l o y e d , b u t he r e c e i v e d a m o n t h l y $1,000 c a s h g i f t f r o m h i s 

f a t h e r . The w i f e was e n r o l l e d i n n u r s i n g s c h o o l a t T r o y S t a t e 

U n i v e r s i t y i n Montgomery; she g r a d u a t e d i n 2005. 

The w i f e had an a f f a i r w i t h a n o t h e r man i n 2006. R a t h e r 

t h a n s e e k i n g a d i v o r c e a t t h a t t i m e , t h e p a r t i e s a g r e e d t o 

work t h i n g s o u t and p u r c h a s e d a house t o g e t h e r i n 2007. The 

p a r t i e s l i v e d i n t h e house t o g e t h e r u n t i l O c t o b e r 2008, when 

t h e h u s b a n d moved o u t . The h u s b a n d t e s t i f i e d t h a t t h e p a r t i e s 

had m a r i t a l p r o b l e m s f r o m t h e t i m e t h e w i f e had t h e a f f a i r 

u n t i l t h e t i m e t h e y s e p a r a t e d . The h u s b a n d t e s t i f i e d t h a t t h e 

r e a s o n he l e f t t h e w i f e was b e c a u s e t h e w i f e had a b u s e d 

p r e s c r i p t i o n p i l l s , s p e c i f i c a l l y A d d e r a l l . The w i f e t e s t i f i e d 

t h a t she had had an A d d e r a l l p r e s c r i p t i o n and t h a t she had 

been t a k i n g t h e recommended d o s a g e . The h u s b a n d t e s t i f i e d 

t h a t , b e f o r e t h e p a r t i e s s e p a r a t e d , t h e w i f e "was s t a y i n g up 

u n t i l t h e wee h o u r s o f t h e m o r n i n g and s h e ' d s l e e p d u r i n g t h e 

day and [ t h e c h i l d ] was g e t t i n g t o s c h o o l l a t e . " The h u s b a n d 

t e s t i f i e d t h a t "he g o t t i r e d " o f t h e w i f e ' s f a i l u r e t o g e t t h e 

c h i l d t o s c h o o l on t i m e and moved o u t . The h u s b a n d a g r e e d 

t h a t h i s " s o l u t i o n t o t h i s p r o b l e m was t o abandon [ t h e ] c h i l d 
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and move o u t o f t h e h o u s e . " A f t e r t h e p a r t i e s s e p a r a t e d , t h e y 

s o l d t h e m a r i t a l r e s i d e n c e and d i v i d e d t h e i r p e r s o n a l 

p r o p e r t y . 

The h u s b a n d a l s o t e s t i f i e d t h a t t h e w i f e had " f i l e d a 

p r o t e c t i o n f r o m abuse o r d e r " a g a i n s t h im b a s e d on h i s a l l e g e d 

p h y s i c a l a b u s e o f t h e w i f e . The h u s b a n d d e n i e d e v e r h a v i n g 

p h y s i c a l l y a b u s e d t h e w i f e . The w i f e i n t r o d u c e d e v i d e n c e i n 

t h e f o r m o f p i c t u r e s o f b r u i s e s on h e r body t h a t t h e h u s b a n d 

had a l l e g e d l y i n f l i c t e d on h e r on O c t o b e r 16, 2008; t h e w i f e 

t e s t i f i e d t h a t t h e h u s b a n d had been "on s o m e t h i n g " when t h e 

a l l e g e d abuse t o o k p l a c e . The w i f e t e s t i f i e d t h a t she had n o t 

c a l l e d t h e p o l i c e t o r e p o r t t h e i n c i d e n t . F u r t h e r , t h e w i f e 

t e s t i f i e d t h a t she d i d n o t b e l i e v e t h a t t h e h u s b a n d was a 

d a n g e r t o t h e c h i l d and t h a t she was n o t o p p o s e d t o t h e 

h u s b a n d ' s h a v i n g v i s i t a t i o n w i t h t h e c h i l d . 

The h u s b a n d a l s o t e s t i f i e d t h a t , a f t e r t h e p a r t i e s had 

s e p a r a t e d , he b r o k e o u t t h e windows i n t h e w i f e ' s c a r , a 2006 

Honda A c c o r d t h a t t h e p a r t i e s had j o i n t l y l e a s e d d u r i n g t h e 

c o u r s e o f t h e i r m a r r i a g e . The w i f e i n d i c a t e d t h a t t h e h u s b a n d 

had a l s o "rammed i n t o [ t h e w i f e ' s ] c a r " w i t h h i s c a r ; t h e w i f e 
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f i l e d a p o l i c e r e p o r t r e g a r d i n g t h a t i n c i d e n t . The w i f e p a i d 

t o r e p a i r h e r c a r . 

The h u s b a n d t e s t i f i e d t h a t , a t t h e t i m e o f t h e t r i a l , he 

had n o t been e m p l o y e d f o r "a c o u p l e o f y e a r s now" b u t t h a t he 

was s t i l l r e c e i v i n g t h e $1,000 p e r month c a s h g i f t f r o m h i s 

f a t h e r . The w i f e t e s t i f i e d t h a t t h e h u s b a n d w o r k e d f o r h i s 

f a t h e r ' s b u s i n e s s and t h a t she b e l i e v e d he r e c e i v e d 

a p p r o x i m a t e l y $3,000 p e r month i n income; t h e h u s b a n d d e n i e d 

t h a t he had been p a i d f o r work t h a t he had p e r f o r m e d f o r h i s 

f a t h e r ' s b u s i n e s s . A f t e r t h e p a r t i e s s e p a r a t e d , t h e h u s b a n d 

a p p a r e n t l y l i v e d i n t e r m i t t e n t l y a t t h r e e d i f f e r e n t p r o p e r t i e s 

t h a t h i s p a r e n t s owned: h i s p a r e n t s ' r e s i d e n c e , a house 

s i t u a t e d n e x t t o a pond, and a house "down i n t h e c o u n t r y . " 

The h u s b a n d i n d i c a t e d t h a t h i s p a r e n t s ' r e s i d e n c e had f o u r 

bedrooms and f o u r b a t h r o o m s . The h u s b a n d t e s t i f i e d t h a t t h e 

c h i l d w o u l d have h i s own bedroom i f t h e h u s b a n d were l i v i n g i n 

h i s p a r e n t s ' r e s i d e n c e . The p a r t i e s a g r e e d t h a t i t was i n t h e 

c h i l d ' s b e s t i n t e r e s t t o have h i s own bedroom. A t t h e t i m e o f 

t h e t r i a l , t h e h u s b a n d was l i v i n g w i t h a n o t h e r woman i n t h e 

house h i s p a r e n t s owned s i t u a t e d n e x t t o a pond. 

5 



2090879 

The w i f e t e s t i f i e d t h a t she had l i v e d w i t h a n o t h e r man, 

who i s s i m p l y r e f e r r e d t o i n t h e r e c o r d as " C h r i s , " f r o m 

J a n u a r y 2009 u n t i l S e p t e m b e r 2009. A t t h e t i m e o f t h e t r i a l , 

t h e w i f e had moved i n t o an a p a r t m e n t w i t h a f e m a l e f r i e n d . 

The h u s b a n d t e s t i f i e d t h a t t h e c h i l d w o u l d n o t have h i s own 

bedroom a t t h e w i f e ' s a p a r t m e n t . I n f a c t , t h e c h i l d had t o 

s l e e p on t h e w i f e ' s c o u c h when s t a y i n g w i t h t h e w i f e . The 

w i f e ' s r e s i d e n c e w i t h C h r i s had been i n t h e D a l r a i d a s c h o o l 

d i s t r i c t , and t h e c h i l d was e n r o l l e d a t D a l r a i d a E l e m e n t a r y 

S c h o o l . The w i f e and t h e c h i l d c u r r e n t l y r e s i d e i n t h e B l o u n t 

s c h o o l d i s t r i c t ; h owever, b o t h o f t h e p a r t i e s a g r e e d t h a t i t 

w o u l d be i n t h e c h i l d ' s b e s t i n t e r e s t f o r him t o f i n i s h t h e 

s c h o o l y e a r a t D a l r a i d a E l e m e n t a r y S c h o o l . 

A t t h e t i m e t h e p a r t i e s s e p a r a t e d , t h e w i f e was w o r k i n g 

a t a " c a n c e r c a r e c e n t e r " ; she was s u b s e q u e n t l y l a i d o f f . A t 

t h e t i m e o f t h e p e n d e n t e l i t e h e a r i n g , t h e w i f e had been 

w o r k i n g a t J a c k s o n H o s p i t a l as a " f l o o r n u r s e . " P u r s u a n t t o 

t h e p e n d e n t e l i t e o r d e r , t h e w i f e had o b t a i n e d h e a l t h 

i n s u r a n c e f o r t h e c h i l d t h r o u g h h e r j o b w i t h J a c k s o n H o s p i t a l . 

However, t h e w i f e was s u b s e q u e n t l y l a i d o f f f r o m h e r 

employment w i t h J a c k s o n H o s p i t a l . The w i f e t h e n o b t a i n e d 
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employment w i t h a d o c t o r ' s o f f i c e , b u t o b t a i n i n g h e a l t h 

i n s u r a n c e f o r t h e c h i l d t h r o u g h h e r employment w i t h t h e 

d o c t o r ' s o f f i c e w o u l d have c o s t a p p r o x i m a t e l y $800 p e r month. 

As a r e s u l t , t h e w i f e a s k e d t h e h u s b a n d t o o b t a i n h e a l t h 

i n s u r a n c e f o r t h e c h i l d , w h i c h he d i d . A t t h e t i m e o f t h e 

t r i a l , t h e h u s b a n d was p a y i n g a p p r o x i m a t e l y $362 p e r month i n 

h e a l t h - i n s u r a n c e e x p e n s e s f o r t h e c h i l d ; t h e w i f e t e s t i f i e d 

t h a t t h e d e d u c t i b l e was $1,000. The w i f e t e s t i f i e d t h a t she 

had i n c u r r e d a p p r o x i m a t e l y $400 i n h e a l t h - c a r e e x p e n s e s f o r 

t h e c h i l d i n 2009. By t h e t i m e o f t h e t r i a l , t h e w i f e had 

been l a i d o f f f r o m h e r employment w i t h t h e d o c t o r ' s o f f i c e . 

A t t h e t i m e o f t h e t r i a l , t h e w i f e had f o u n d a new j o b 

b u t had n o t s t a r t e d w o r k i n g y e t . The w i f e t e s t i f i e d t h a t she 

a n t i c i p a t e d b e i n g p a i d $125 f o r e v e r y p a t i e n t she saw and 

e x p e c t e d t o see s i x t o s e v e n p a t i e n t s p e r week; s u c h 

e s t i m a t i o n s w o u l d p u t t h e w i f e ' s e s t i m a t e d income anywhere 
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f r o m $3,000 t o $3,500 p e r month. 1 The w i f e t e s t i f i e d t h a t she 

had been p a y i n g $200 p e r month i n d a y - c a r e e x p e n s e s . 

The p a r t i e s were i n d e b t e d t o numerous c r e d i t o r s a t t h e 

t i m e o f t h e t r i a l . The t y p e s o f d e b t i n c l u d e d t h e w i f e ' s 

s t u d e n t - l o a n d e b t as w e l l as numerous c r e d i t a c c o u n t s ; t h e 

t o t a l i n d e b t e d n e s s o f t h e p a r t i e s amounted t o $50,343.98. The 

w i f e ' s e x h i b i t f o u r , w h i c h was a d m i t t e d a t t r i a l , i n d i c a t e s 

t h a t t h e w i f e had i n c u r r e d $6,125 i n s t u d e n t - l o a n d e b t b e f o r e 

t h e p a r t i e s were wed and $21,500 a f t e r t h e p a r t i e s were wed. 

The h u s b a n d t e s t i f i e d , and t h e w i f e a g r e e d , t h a t he was 

e m p l o y e d d u r i n g t h e p e r i o d t h a t t h e w i f e had i n c u r r e d t h e 

s t u d e n t - l o a n d e b t ; t h e w i f e t e s t i f i e d t h a t , d u r i n g t h a t 

1On her Form CS-41 " C h i l d - S u p p o r t - O b l i g a t i o n Income 
S t a t e m e n t / A f f i d a v i t , " the w i f e l i s t e d her monthly income as 
$1,235, which r e f l e c t e d o n l y her unemployment b e n e f i t s . On 
the p a r t i e s ' Form CS-42 " C h i l d - S u p p o r t G u i d e l i n e s " from, 
p r e p a r e d by the husband's a t t o r n e y , the w i f e ' s monthly g r o s s 
income was e s t i m a t e d a t $4,225; the w i f e d i d not d i s p u t e t h a t 
amount a t the t r i a l . That f i g u r e was reached by the husband's 
a t t o r n e y by t a k i n g the average of $150 per p a t i e n t m u l t i p l i e d 
by 6 p a t i e n t s m u l t i p l i e d by 4.333 weeks per month ($3,899.70) 
and $150 p e r p a t i e n t m u l t i p l i e d by 7 p a t i e n t s m u l t i p l i e d by 
4.333 weeks per month ($4,549.65). A p p a r e n t l y , the husband's 
a t t o r n e y was a t t e m p t i n g t o e s t i m a t e the w i f e ' s income by 
t a k i n g the average of the w i f e ' s a n t i c i p a t e d s a l a r y based on 
whether she saw s i x or seven p a t i e n t s i n one week. However, 
t h e r e i s n o t h i n g i n the r e c o r d t o s u p p o r t u s i n g $150 as the 
amount the w i f e would earn p e r p a t i e n t . The w i f e t e s t i f i e d 
t h a t she would earn o n l y $125 per p a t i e n t . 
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p e r i o d , t h e h u s b a n d had e a r n e d $800 e v e r y two weeks. The w i f e 

t e s t i f i e d t h a t t h e p a r t i e s had u s e d t h e money f r o m t h e s t u d e n t 

l o a n s "on f o o d , on g r o c e r i e s , on t a k i n g c a r e o f [ t h e ] c h i l d , 

on p a y i n g b i l l s " ; t h e h u s b a n d d i s p u t e d t h a t t h e s t u d e n t - l o a n 

money had been u s e d on a n y t h i n g b u t t h e w i f e ' s e d u c a t i o n . 

When t h e w i f e began w o r k i n g f o r B a p t i s t H o s p i t a l a f t e r she 

c o m p l e t e d h e r n u r s i n g d e g r e e , B a p t i s t H o s p i t a l p a i d $7,000 

t o w a r d h e r s t u d e n t - l o a n d e b t . The w i f e i n t r o d u c e d e v i d e n c e a t 

t r i a l i n d i c a t i n g t h a t t h e r e m a i n i n g b a l a n c e on h e r s t u d e n t -

l o a n d e b t was $27,456.35. 

The p a r t i e s a l s o owed $22,887.63 t o o t h e r c r e d i t o r s a t 

t h e t i m e o f t h e t r i a l . The w i f e t e s t i f i e d t h a t most o f t h e 

a c c o u n t s were i n h e r name b u t t h a t t h e y had been u s e d f o r t h e 

b e n e f i t o f t h e p a r t i e s and t h e c h i l d , i . e . , f o r p u r c h a s i n g 

g r o c e r i e s , c l o t h e s , and gas f o r t h e i r v e h i c l e s . The p a r t i e s 

a g r e e d t h a t t h e y owed a p p r o x i m a t e l y $3,200 on f u r n i t u r e 

p u r c h a s e d f r o m Rooms-to-Go, a f u r n i t u r e s t o r e . The p a r t i e s 

a l s o a g r e e d t h a t t h e w i f e had p o s s e s s i o n o f t h e f u r n i t u r e . 

The w i f e t e s t i f i e d t h a t t h e h u s b a n d had i n c u r r e d $1,824.70 i n 

d e b t a t a B e s t Buy e l e c t r o n i c s s t o r e and t h a t t h e i t e m s 

p u r c h a s e d f r o m B e s t Buy, e x c e p t f o r a camera, had been s o l e l y 
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f o r t h e h u s b a n d ' s use and e n j o y m e n t . The w i f e a l s o t e s t i f i e d 

t h a t t h e d e b t i n t h e amount o f $2,074 owed t o A m e r i c a n G e n e r a l 

was s o l e l y t h e h u s b a n d ' s o b l i g a t i o n . The w i f e t e s t i f i e d t h a t 

t h e h u s b a n d ' s m o t h e r had " p a i d any d e b t s t h a t were i n [ t h e 

h u s b a n d ' s ] name o f f . " The w i f e ' s e x h i b i t d e l i n e a t i n g t h e 

p a r t i e s ' c r e d i t - c a r d d e b t s i n d i c a t e s t h a t t h e p a r t i e s had a 

b a l a n c e o f $7,565.30 on a D i s c o v e r c r e d i t c a r d . The w i f e 

t e s t i f i e d t h a t she had c h a r g e d $3,000 on t h e D i s c o v e r c a r d as 

soon as she g o t i t i n 2003 b u t t h a t t h a t c h a r g e had been p a i d 

o f f . 

A t t h e t i m e o f t h e t r i a l , t h e p a r t i e s owed $11,635.85 on 

t h e c a r l e a s e . The w i f e h a d c o n t i n u e d t o d r i v e t h e c a r a f t e r 

t h e p a r t i e s had s e p a r a t e d . A c c o r d i n g t o t h e h u s b a n d , t h e w i f e 

was t o make t h e payments on t h e c a r l e a s e and was t o m a i n t a i n 

i n s u r a n c e on t h e c a r . The w i f e a g r e e d t h a t she was t o make 

t h e c a r p a y m e n t s , b u t she t e s t i f i e d t h a t t h e h u s b a n d had 

a g r e e d t o make t h e i n s u r a n c e p a y m e n t s . A f t e r t h e p a r t i e s 

s e p a r a t e d , t h e w i f e w r e c k e d and t o t a l e d t h e c a r i n May o r 

A p r i l o f 2009. A t t h a t t i m e , t h e w i f e d i s c o v e r e d t h a t t h e c a r 

i n s u r a n c e had n o t been p a i d s i n c e J a n u a r y o r F e b r u a r y o f 2009 

and, as a r e s u l t , h ad been c a n c e l e d . 
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B a s e d on t h e o r e t e n u s e v i d e n c e , t h e t r i a l c o u r t e n t e r e d 

a judgment on J a n u a r y 20, 2010. The t r i a l c o u r t ' s judgment 

p u r p o r t e d t o award t h e p a r t i e s j o i n t c u s t o d y o f t h e c h i l d . 

The t r i a l c o u r t o r d e r e d t h a t t h e c h i l d was t o r e s i d e w i t h t h e 

w i f e and s e t f o r t h s p e c i f i c v i s i t a t i o n r i g h t s f o r t h e h u s b a n d , 

o r d e r i n g t h a t t h e h u s b a n d have p h y s i c a l c u s t o d y o f t h e c h i l d 

" e v e r y o t h e r weekend commencing on F r i d a y a t 3:00 p.m. and 

c o n t i n u i n g u n t i l t h e f o l l o w i n g Sunday a t 5:00 p.m.," " f o r 

t h i r t y (30) c o n s e c u t i v e days d u r i n g t h e summer," and f o r o t h e r 

s p e c i f i e d h o l i d a y s . The t r i a l c o u r t ' s judgment a l s o o r d e r e d 

as f o l l o w s : 

"6. MEDICAL/DENTAL EXPENSES: The Husband s h a l l 
c o n t i n u e t o m a i n t a i n h e a l t h i n s u r a n c e f o r t h e 
b e n e f i t o f t h e m i n o r c h i l d as he i s p r e s e n t l y d o i n g . 
The P a r t i e s s h a l l e q u a l l y be r e s p o n s i b l e f o r and 
s h a l l e a c h pay o n e - h a l f o f a l l m e d i c a l / d e n t a l 
e x p e n s e s n o t c o v e r e d by i n s u r a n c e i n c l u d i n g , b u t n o t 
l i m i t e d t o , a l l d e d u c t i b l e s , c o - p a y m e n t s , m e d i c a l , 
d e n t a l , o p t i c a l , o r t h o d o n t i c , c o u n s e l i n g and 
p r e s c r i p t i o n d r u g e x p e n s e s i n c u r r e d on b e h a l f o f t h e 
m i n o r c h i l d . 

"7. CHILD SUPPORT: 

" a . C h i l d s u p p o r t has been computed i n 
a c c o r d a n c e w i t h t h e C h i l d S u p p o r t 
G u i d e l i n e s , R u l e 32, Alabama R u l e s o f 
J u d i c i a l A d m i n i s t r a t i o n , b a s e d on t h e 
income o f t h e P a r t i e s as s t a t e d i n t h e i r 
r e s p e c t i v e CS-41's f i l e d h e r e i n and t h e i r 
t e s t i m o n y a t t h e H e a r i n g . A c c o r d i n g t o t h e 
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c o m p u t a t i o n , b e g i n n i n g on December 1, 2009 
t h e W i f e s h a l l p a y t o t h e Husband c h i l d 
s u p p o r t i n t h e sum o f One H u n d r e d 
F o r t y - F o u r and 45/100 ($144.45) D o l l a r s p e r 
month f o r t h e s u p p o r t and m a i n t e n a n c e o f 
t h e m i n o r c h i l d o f t h e P a r t i e s . S a i d 
p ayments s h a l l be p a i d by wage w i t h h o l d i n g 
and an o r d e r s h a l l i s s u e i m m e d i a t e l y t o t h e 
e m p l o y e r . Such c h i l d s u p p o r t s h a l l c o n t i n u e 
u n t i l t h e m i n o r c h i l d becomes n i n e t e e n (19) 
y e a r s o f age, g r a d u a t e s f r o m h i g h s c h o o l , 
m a r r i e s , o r becomes o t h e r w i s e s e l f 
s u p p o r t i n g , w h i c h e v e r s h a l l f i r s t o c c u r . [ 2 ] 

"b. As s t a t e d a b ove, t h e W i f e was 
o r d e r e d t o p r o v i d e h e a l t h i n s u r a n c e f o r t h e 
m i n o r c h i l d b e g i n n i n g A p r i l 1, 2009 and has 
f a i l e d t o do s o . The Husband has p r o v i d e d 
s u c h i n s u r a n c e a t a c o s t o f $310.11 f o r 
A p r i l t h r o u g h J u l y 2009 (4 x $310.11 = 
$1,240.44) and a t t h e c u r r e n t r o t e o f 
$362.00 p e r month f r o m A u g u s t t h r o u g h 
November 2009 (4 x $362 = $1,448) f o r a 
t o t a l o f $2,688.44. A judgment i s h e r e b y 
g i v e n t o t h e Husband i n t h e amount o f 
$2,688.44. 

f i 

"9. That as s t a t e d p r e v i o u s l y , t h e W i f e s h a l l be 
r e s p o n s i b l e f o r t h e 'Rooms t o Go' d e b t . 

2The o r i g i n a l judgment of the t r i a l c o u r t e r r o n e o u s l y 
o r d e r e d t h a t the husband pay t o the w i f e c h i l d s u p p o r t i n the 
amount of $144.45 per month. However, the husband f i l e d a 
postjudgment motion p u r s u a n t t o R u l e 5 9 ( e ) , A l a . R. C i v . P., 
r e q u e s t i n g t h a t the t r i a l c o u r t amend i t s judgment i n o r d e r t o 
c o r r e c t the e r r o r . The t r i a l c o u r t g r a n t e d the husband's 
postjudgment motion and c o r r e c t e d the e r r o r , as r e f l e c t e d 
above. 
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"10. That as s t a t e d p r e v i o u s l y , t h e Husband 
s h a l l be r e s p o n s i b l e f o r t h e ' B e s t Buy' d e b t . 

"11. T h a t as s t a t e d p r e v i o u s l y , t h e W i f e s h a l l 
be r e s p o n s i b l e f o r h e r ' s t u d e n t l o a n s . ' 

"12. T h a t as s t a t e d p r e v i o u s l y , t h e W i f e s h a l l 
be r e s p o n s i b l e f o r t h e [ c a r ] d e b t . 

"13. That t h e P a r t i e s s h a l l be e q u a l l y 
r e s p o n s i b l e f o r p a y i n g a l l o t h e r m a r i t a l d e b t n o t 
s p e c i f i c a l l y named h e r e i n . " 

As m e n t i o n e d i n f o o t n o t e 2, t h e h u s b a n d f i l e d a p o s t j u d g m e n t 

m o t i o n on F e b r u a r y 4, 2010, r e q u e s t i n g t h a t t h e t r i a l c o u r t 

c o r r e c t i t s f i n a l j u d gment i n s o f a r as i t r e q u i r e d t h e h u s b a n d 

r a t h e r t h a n t h e w i f e t o pay c h i l d s u p p o r t . The h u s b a n d a l s o 

r e q u e s t e d i n h i s p o s t j u d g m e n t m o t i o n t h a t t h e t r i a l c o u r t 

m o d i f y i t s j u d g m e n t i n o r d e r t o make t h e w i f e s o l e l y 

r e s p o n s i b l e f o r t h e p a r t i e s ' d e b t owed t o Rooms-to-Go. The 

w i f e a l s o f i l e d a p o s t j u d g m e n t m o t i o n p u r s u a n t t o R u l e 5 9 ( e ) , 

A l a . R. C i v . P., on F e b r u a r y 8, 2010. I n h e r p o s t j u d g m e n t 

m o t i o n , among o t h e r t h i n g s , t h e w i f e c h a l l e n g e d t h e t r i a l 

c o u r t ' s c o m p u t a t i o n o f c h i l d s u p p o r t . On May 4, 2010, t h e 

t r i a l c o u r t g r a n t e d t h e h u s b a n d ' s m o t i o n and d e n i e d t h e w i f e ' s 

m o t i o n , as f o l l o w s : 

" 1 . The s a i d F i n a l D e c r e e o f D i v o r c e i s r e v i s e d 
t o s t a t e t h a t t h e W i f e s h a l l pay t o t h e Husband t h e 
c h i l d s u p p o r t as s t a t e d t h e r e i n . 
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"2. The ' C r e d i t c a r d d e b t s ' shown on t h e W i f e ' s 
Ex. 4 s h a l l be d i v i d e d as f o l l o w s : The Husband s h a l l 
be r e s p o n s i b l e f o r t h e B e s t Buy and A m e r i c a n G e n e r a l 
( w h i c h has been p a i d i n f u l l ) [ d e b t s ] ; t h e W i f e 
s h a l l be r e s p o n s i b l e f o r t h e D i s c o v e r and Rooms t o 
Go d e b t s ; and, a l l o t h e r d e b t s shown i n t h e C r e d i t 
c a r d d e b t s l i s t s h a l l be t h e e q u a l r e s p o n s i b i l i t y o f 
b o t h p a r t i e s . " 

The w i f e a p p e a l e d . 3 

S t a n d a r d o f R e v i e w 

T h i s c o u r t ' s w e l l e s t a b l i s h e d s t a n d a r d o f r e v i e w i n 

d i v o r c e p r o c e e d i n g s i s t h a t a d i v o r c e judgment b a s e d on o r e 

t e n u s e v i d e n c e i s p r e s u m e d c o r r e c t , and s u c h a judgment w i l l 

be r e v e r s e d o n l y when i t i s u n s u p p o r t e d by t h e e v i d e n c e so as 

t o be p l a i n l y and p a l p a b l y wrong. See Harmon v. Harmon, 928 

3On June 3, 2010, the w i f e f i l e d another postjudgment 
motion. The t r i a l c o u r t d e t e r m i n e d t h a t the w i f e had not 
p r o p e r l y s e r v e d her postjudgment motion on the husband and, 
t h u s , o r d e r e d her t o do so b e f o r e i t would c o n s i d e r her 
postjudgment motion. I n s t e a d , the w i f e f i l e d her n o t i c e of 
a p p e a l on June 14, 2010. The w i f e then p e r f e c t e d s e r v i c e of 
her pending postjudgment motion on June 17, 2010. The husband 
f i l e d a response t o the w i f e ' s postjudgment motion, a s s e r t i n g 
t h a t the w i f e had a l r e a d y f i l e d a postjudgment motion upon 
which the t r i a l c o u r t had r u l e d and, t h u s , t h a t no f u r t h e r 
postjudgment motions were a p p r o p r i a t e and t h a t the t r i a l c o u r t 
was w i t h o u t j u r i s d i c t i o n t o c o n s i d e r the w i f e ' s postjudgment 
motion because the w i f e had a l r e a d y f i l e d a n o t i c e of a p p e a l . 
The t r i a l c o u r t s u b s e q u e n t l y d e n i e d the w i f e ' s postjudgment 
motion. 
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So. 2d 295 ( A l a . C i v . App. 2 0 0 5 ) ( c i t i n g B a g g e t t v. B a g g e t t , 

855 So. 2d 556, 559-60 ( A l a . C i v . App. 2 0 0 3 ) ) . 

D i s c u s s i o n 

The w i f e a r g u e s t h a t , " [ a ] s t h e c u s t o d i a l p a r e n t , she 

s h o u l d n o t be r e s p o n s i b l e t o pay c h i l d s u p p o r t t o [ t h e 

h u s b a n d ] , who i s t h e n o n - c u s t o d i a l p a r e n t and who o n l y has 

c u s t o d y o f [ t h e c h i l d ] e v e r y o t h e r weekend and on Wednesdays 

w i t h t h e e x c e p t i o n o f c e r t a i n h o l i d a y s and f o r 30 days d u r i n g 

summer v a c a t i o n . " A l t h o u g h t h e w i f e does n o t f u l l y s u p p o r t 

h e r argument w i t h l e g a l a u t h o r i t y , she does d i r e c t t h i s 

c o u r t ' s a t t e n t i o n t o o u r s t a t u t e s g o v e r n i n g c h i l d c u s t o d y , § 

30-3-150 e t s e q . , A l a . Code 1975, and i t i s c l e a r t h a t t h i s 

p r o se a p p e l l a n t i s c h a l l e n g i n g t h e t r i a l c o u r t ' s j u d g m e n t 

i n s o f a r as i t p u r p o r t s t o h o l d t h a t t h e p a r t i e s have j o i n t 

p h y s i c a l c u s t o d y , as t h a t t e r m i s d e f i n e d i n § 30-3-151, A l a . 

Code 1975. The w i f e a p p e a r s t o a r g u e t h a t she has been 

awarded s o l e p h y s i c a l c u s t o d y , as t h a t t e r m i s d e f i n e d i n § 

30-3-151. We a g r e e . 

S e c t i o n 30-3-151 d e f i n e s t h e v a r i o u s f o r m s o f c u s t o d y a 

t r i a l c o u r t can award as f o l l o w s : 

"(1) J o i n t c u s t o d y . J o i n t l e g a l c u s t o d y and 
j o i n t p h y s i c a l c u s t o d y . 
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"(2) J o i n t l e g a l c u s t o d y . B o t h p a r e n t s have 
e q u a l r i g h t s and r e s p o n s i b i l i t i e s f o r m a j o r 
d e c i s i o n s c o n c e r n i n g t h e c h i l d , i n c l u d i n g , b u t n o t 
l i m i t e d t o , t h e e d u c a t i o n o f t h e c h i l d , h e a l t h c a r e , 
and r e l i g i o u s t r a i n i n g . The c o u r t may d e s i g n a t e one 
p a r e n t t o have s o l e power t o make c e r t a i n d e c i s i o n s 
w h i l e b o t h p a r e n t s r e t a i n e q u a l r i g h t s and 
r e s p o n s i b i l i t i e s f o r o t h e r d e c i s i o n s . 

"(3) J o i n t p h y s i c a l c u s t o d y . P h y s i c a l c u s t o d y i s 
s h a r e d by t h e p a r e n t s i n a way t h a t a s s u r e s t h e 
c h i l d f r e q u e n t and s u b s t a n t i a l c o n t a c t w i t h e a c h 
p a r e n t . J o i n t p h y s i c a l c u s t o d y does n o t n e c e s s a r i l y 
mean p h y s i c a l c u s t o d y o f e q u a l d u r a t i o n s o f t i m e . 

"(4) S o l e l e g a l c u s t o d y . One p a r e n t has s o l e 
r i g h t s and r e s p o n s i b i l i t i e s t o make m a j o r d e c i s i o n s 
c o n c e r n i n g t h e c h i l d , i n c l u d i n g , b u t n o t l i m i t e d t o , 
t h e e d u c a t i o n o f t h e c h i l d , h e a l t h c a r e , and 
r e l i g i o u s t r a i n i n g . 

"(5) S o l e p h y s i c a l c u s t o d y . One p a r e n t has s o l e 
p h y s i c a l c u s t o d y and t h e o t h e r p a r e n t has r i g h t s o f 
v i s i t a t i o n e x c e p t as o t h e r w i s e p r o v i d e d by t h e 
c o u r t . " 

I n New v. M c C u l l a r , 955 So. 2d 431 ( A l a . C i v . App. 2 0 0 6 ) , 

t h i s c o u r t r e v i e w e d a t r i a l c o u r t ' s j u dgment r e f u s i n g t o 

m o d i f y a c u s t o d y o r d e r . I n New, t h e f a t h e r had f i l e d a m o t i o n 

t o m o d i f y t h e t r i a l c o u r t ' s j u dgment e s t a b l i s h i n g c u s t o d y o f 

t h e p a r t i e s ' m i n o r s o n . I n r e v i e w i n g t h e f a t h e r ' s 

m o d i f i c a t i o n p e t i t i o n , t h e t r i a l c o u r t a p p l i e d t h e Ex p a r t e  

McLendon, 455 So. 2d 863 ( A l a . 1 9 8 4 ) , c u s t o d y - m o d i f i c a t i o n 

s t a n d a r d , a p p a r e n t l y c o n c l u d i n g t h a t i t had p r e v i o u s l y a warded 
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t h e m o t h e r s o l e p h y s i c a l c u s t o d y o f t h e p a r t i e s ' c h i l d . The 

t r i a l c o u r t ' s j u d g m e n t , w h i c h t h e f a t h e r s o u g h t t o have 

m o d i f i e d , o r d e r e d t h a t 

" ' t h e p a r t i e s s h a l l s h a r e j o i n t l e g a l and 
j o i n t p h y s i c a l c u s t o d y o f t h e m i n o r c h i l d , 
and t h e c h i l d ' s p r i m a r y r e s i d e n c e s h a l l be 
w i t h t h e D e f e n d a n t - M o t h e r , s u b j e c t t o a l l 
r i g h t s o f v i s i t a t i o n on t h e p a r t o f t h e 
P l a i n t i f f - F a t h e r . . . . ' 

"The f a t h e r was a warded e x t e n s i v e ' v i s i t a t i o n , ' 
i n c l u d i n g (1) a l t e r n a t e weekends f r o m 6:00 p.m. on 
T h u r s d a y u n t i l t h e f o l l o w i n g Monday a t t h e b e g i n n i n g 
o f s c h o o l o r 8:30 a.m., w h i c h e v e r comes f i r s t , (2) 
two c o n s e c u t i v e n i g h t s o f o v e r n i g h t v i s i t a t i o n on 
a l t e r n a t e weeks, f r o m 6:00 p.m. on T u e s d a y u n t i l 
T h u r s d a y m o r n i n g a t t h e b e g i n n i n g o f s c h o o l , o r 8:30 
a.m., (3) s i x weeks o f summer v i s i t a t i o n , and (4) 
d e s i g n a t e d h o l i d a y s t h a t a l t e r n a t e d a n n u a l l y b e tween 
t h e p a r e n t s . A c c o r d i n g t o t h e f a t h e r , he had 
p h y s i c a l c u s t o d y o f t h e c h i l d a t l e a s t one h a l f o f 
t h e t i m e ; a c c o r d i n g t o t h e m o t h e r , t h e f a t h e r had 
c u s t o d y o f t h e c h i l d 35 t o 40 p e r c e n t o f t h e t i m e . " 

New, 955 So. 2d a t 432. I n r e v i e w i n g t h e t r i a l c o u r t ' s 

d e c i s i o n d e n y i n g t h e f a t h e r ' s c u s t o d y - m o d i f i c a t i o n p e t i t i o n , 

t h i s c o u r t s t a t e d : 

"The c e n t r a l q u e s t i o n i n t h i s c a s e i s w h i c h 
s t a n d a r d -- [Ex p a r t e ] McLendon [455 So. 2d 863 
( A l a . 1 9 8 4 ),] o r [Ex p a r t e ] C o u c h [ , 521 So. 2d 987 
( A l a . 1988)] -- s h o u l d be a p p l i e d . I f t h e d i v o r c e 
j u d gment awarded p r i m a r y o r s o l e p h y s i c a l c u s t o d y t o 
t h e m o t h e r , t h e McLendon s t a n d a r d a p p l i e s . I f t h e 
d i v o r c e judgment awarded j o i n t p h y s i c a l c u s t o d y , t h e 
b e s t - i n t e r e s t s s t a n d a r d o f Couch a p p l i e s . I n t h i s 
c a s e , we c o n c l u d e t h a t t h e t r i a l c o u r t i n c o r r e c t l y 
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r e q u i r e d t h e f a t h e r t o meet t h e McLendon s t a n d a r d i n 
o r d e r t o o b t a i n a m o d i f i c a t i o n o f t h e d i v o r c e 
j u d g ment as i t r e l a t e s t o c u s t o d y . 

"We b e g i n o u r a n a l y s i s w i t h A l a b a m a ' s 
j o i n t - c u s t o d y s t a t u t e , A l a . Code 1975, §§ 3-30-150 
t h r o u g h -157. S e c t i o n 3 0-3-151(3) d e f i n e s ' j o i n t 
p h y s i c a l c u s t o d y ' as 

" ' [ p ] h y s i c a l c u s t o d y ... s h a r e d by t h e 
p a r e n t s i n a way t h a t a s s u r e s t h e c h i l d 
f r e q u e n t and s u b s t a n t i a l c o n t a c t w i t h e a c h 
p a r e n t . J o i n t p h y s i c a l c u s t o d y does n o t 
n e c e s s a r i l y mean p h y s i c a l c u s t o d y o f e q u a l 
d u r a t i o n s o f t i m e . ' 

"The c u s t o d y a r r a n g e m e n t s e t f o r t h i n t h e 
p a r t i e s ' a g reement and i n c o r p o r a t e d i n t o t h e d i v o r c e 
j u d g ment f i t s w i t h i n t h i s s t a t u t o r y d e f i n i t i o n o f 
' j o i n t p h y s i c a l c u s t o d y . ' The a greement p r o v i d e d 
t h a t t h e p a r t i e s w o u l d s h a r e ' j o i n t l e g a l and j o i n t 
p h y s i c a l c u s t o d y ' o f t h e c h i l d . The j u d gment 
p r o v i d e d f o r t h e c h i l d t o r e s i d e w i t h t h e f a t h e r 
a l m o s t one h a l f o f e v e r y month d u r i n g t h e s c h o o l 
y e a r and a p p r o x i m a t e l y one h a l f o f e a c h summer. I t 
a l s o p r o v i d e d t h a t t h e c h i l d w o u l d s p e n d 
a p p r o x i m a t e l y one h a l f o f c e r t a i n d e s i g n a t e d h o l i d a y 
p e r i o d s w i t h t h e f a t h e r . T h a t a r r a n g e m e n t c l e a r l y 
' a s s u r e s t h e c h i l d f r e q u e n t and s u b s t a n t i a l c o n t a c t 
w i t h e a c h p a r e n t . ' § 3 0 - 3 - 1 5 1 ( 3 ) . 

"The e v i d e n c e i n t h e r e c o r d a l s o shows t h a t b o t h 
p a r t i e s i n f a c t had f r e q u e n t and s u b s t a n t i a l c o n t a c t 
w i t h t h e c h i l d ; b o t h p a r t i e s l i v e d i n t h e same p a r t 
o f B a l d w i n C o u n t y , and t h e f a t h e r f r e q u e n t l y t o o k 
t h e c h i l d t o , o r p i c k e d him up f r o m , s c h o o l and 
v a r i o u s a c t i v i t i e s . T h e r e i s a l s o e v i d e n c e i n t h e 
r e c o r d i n d i c a t i n g t h a t t h e c h i l d f r e q u e n t l y s t a y e d 
o v e r n i g h t w i t h t h e f a t h e r and t h a t b o t h p a r t i e s were 
i n v o l v e d w i t h t h e c h i l d ' s s c h o o l and e x t r a c u r r i c u l a r 
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" I n l i g h t o f t h e f o r e g o i n g f a c t o r s , we do n o t 
c o n s i d e r i t m a t e r i a l t h a t t h e m o t h e r had c u s t o d y f o r 
a m a j o r i t y o f t h e t i m e e a c h month. The s t a t u t e does 
n o t r e q u i r e e q u a l d u r a t i o n s o f t i m e , and we have 
p r e v i o u s l y d e t e r m i n e d t h a t t h e a l l o c a t i o n t o one 
p a r e n t o f a p p r o x i m a t e l y 50 more d a y s o f p h y s i c a l 
c u s t o d y p e r y e a r d i d n o t c o n s t i t u t e a c u s t o d i a l 
p r e f e r e n c e so as t o w a r r a n t t h e a p p l i c a t i o n o f t h e 
McLendon s t a n d a r d . R e h f e l d v. R o t h , 885 So. 2d 791 
( A l a . C i v . App. 2 0 0 4 ) . See a l s o R e u t e r v. Neese, 586 
So. 2d 232 ( A l a . C i v . App. 1991) (Couch s t a n d a r d 
a p p l i e d t o an a r r a n g e m e n t u n d e r w h i c h one p a r e n t had 
p r i m a r y c u s t o d y d u r i n g t h e s c h o o l y e a r and t h e o t h e r 
p a r e n t had p r i m a r y c u s t o d y d u r i n g t h e summer). 

" S i m i l a r l y , u n d e r t h e c i r c u m s t a n c e s o f t h i s 
c a s e , we do n o t f i n d t h a t t h e e x p r e s s d e c l a r a t i o n 
t h a t t h e p a r t i e s were awarded j o i n t p h y s i c a l c u s t o d y 
was c o n t r a d i c t e d by t h e s t a t e m e n t i n t h e d i v o r c e 
j u d gment t h a t ' t h e c h i l d ' s p r i m a r y r e s i d e n c e s h a l l 
be w i t h [ t h e m o t h e r ] ' o r by t h e r e f e r e n c e s t o t h e 
f a t h e r ' s ' v i s i t a t i o n . ' To t h e e x t e n t t h a t t h e 
d i v o r c e judgment i s i n t e r n a l l y i n c o n s i s t e n t , we 
c o n c l u d e t h a t i t i n f a c t c r e a t e d a 
j o i n t - p h y s i c a l - c u s t o d y a r r a n g e m e n t , as d e f i n e d by § 
3 0 - 3 - 1 5 1 ( 3 ) . " 

955 So. 2d a t 435-36 ( f o o t n o t e s o m i t t e d ) . 

The p r e s e n t c a s e i s d i s t i n g u i s h a b l e f r o m New b e c a u s e , i n 

t h i s c a s e , t h e c h i l d i s t o " r e s i d e w i t h t h e W i f e " and t h e 

h u s b a n d i s t o see t h e c h i l d o n l y a t o t a l o f f o u r days and f i v e 

n i g h t s p e r month, i n a d d i t i o n t o s c h e d u l e d v i s i t a t i o n d u r i n g 

c e r t a i n h o l i d a y s . The h u s b a n d i s a l s o t o have t h e c h i l d f o r 

" t h i r t y (30) c o n s e c u t i v e days d u r i n g t h e summer." Under t h e 

t r i a l c o u r t ' s c u s t o d y o r d e r , t h e w i f e w i l l have t h e c h i l d f o r 
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a p p r o x i m a t e l y 280 days o f t h e y e a r , more t h a n t h r e e q u a r t e r s 

o f t h e y e a r , and t h e h u s b a n d w i l l have t h e c h i l d f o r 

a p p r o x i m a t e l y 85 days o f t h e y e a r , l e s s t h a n one q u a r t e r o f 

t h e y e a r . I n New, t h i s c o u r t f o u n d i t s i g n i f i c a n t t h a t " t h e 

a l l o c a t i o n t o one p a r e n t o f a p p r o x i m a t e l y 50 more days o f 

p h y s i c a l c u s t o d y p e r y e a r d i d n o t c o n s t i t u t e a c u s t o d i a l 

p r e f e r e n c e 955 So. 2d a t 435. However, i n t h e p r e s e n t 

c a s e , u n l i k e i n New, t h e c u s t o d y a r r a n g e m e n t a l l o c a t e s t o t h e 

w i f e a p p r o x i m a t e l y 200 more days o f p h y s i c a l c u s t o d y p e r y e a r . 

The c u s t o d y a r r a n g e m e n t i n t h e p r e s e n t c a s e s i m p l y does n o t 

s u p p o r t t h e t r i a l c o u r t ' s j u dgment p u r p o r t i n g t o award t h e 

p a r t i e s j o i n t p h y s i c a l c u s t o d y o f t h e c h i l d . R a t h e r , i t 

a p p e a r s t h a t t h e w i f e was awarded s o l e p h y s i c a l c u s t o d y o f t h e 

c h i l d , s u b j e c t t o t h e v i s i t a t i o n r i g h t s o f t h e h u s b a n d . C f .  

N a u d i t t v. Haddock, 882 So. 2d 364, 367 ( A l a . C i v . App. 2003) 

( h o l d i n g t h a t a c u s t o d y award g r a n t i n g " j o i n t c u s t o d y " t o t h e 

p a r e n t s and o r d e r i n g t h a t t h e c h i l d s p e n d one t h i r d o f h i s 

t i m e w i t h t h e m o t h e r and two t h i r d s o f h i s t i m e w i t h t h e 

f a t h e r g r a n t e d " j o i n t p h y s i c a l c u s t o d y , " as t h a t t e r m i s 

d e f i n e d i n § 3 0 - 3 - 1 5 1 ) . I n f a c t , t h e h u s b a n d s t a t e s i n h i s 

a p p e l l a t e b r i e f t h a t t h e t r i a l c o u r t ' s c u s t o d y award 
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" a l l o c a t e s t h e t i m e t h a t t h e c h i l d i s i n t h e p h y s i c a l c u s t o d y 

o f e a c h p a r e n t i n a manner s i m i l a r t o t h e [ w i f e ' s ] h a v i n g s o l e 

p h y s i c a l c u s t o d y " T h e r e f o r e , we c o n c l u d e t h a t t h e w i f e 

was awarded s o l e p h y s i c a l c u s t o d y o f t h e c h i l d . B a s e d on t h a t 

h o l d i n g , we h o l d t h a t t h e t r i a l c o u r t e r r e d by o r d e r i n g t h e 

w i f e , t h e c u s t o d i a l p a r e n t , t o pay c h i l d s u p p o r t t o t h e 

h u s b a n d , t h e n o n c u s t o d i a l p a r e n t . See D a v e n p o r t v. Hood, 814 

So. 2d 268, 276 ( A l a . C i v . App. 2000) ( n o t i n g t h a t 

n o n c u s t o d i a l p a r e n t s have a d u t y t o s u p p o r t t h e i r c h i l d r e n ) . 

N e x t , t h e w i f e a r g u e s t h a t t h e t r i a l c o u r t d i d n o t 

p r o p e r l y c o n s i d e r t h e e v i d e n c e o f t h e h u s b a n d ' s p h y s i c a l abuse 

o f t h e w i f e i n a w a r d i n g t h e p a r t i e s j o i n t p h y s i c a l c u s t o d y . 

However, ou r h o l d i n g t h a t t h e t r i a l c o u r t ' s j u d gment awarded 

t h e w i f e s o l e p h y s i c a l c u s t o d y o f t h e c h i l d p r e t e r m i t s 

d i s c u s s i o n o f t h i s a r gument. See F a v o r i t e M a r k e t S t o r e v.  

W a l d r o p , 924 So. 2d 719, 723 ( A l a . C i v . App 2005) ( s t a t i n g 

t h a t t h i s c o u r t w o u l d p r e t e r m i t d i s c u s s i o n o f f u r t h e r i s s u e s 

i n l i g h t o f d i s p o s i t i v e n a t u r e o f a n o t h e r i s s u e ) . The w i f e 

does n o t i n d i c a t e i n h e r a p p e l l a t e b r i e f b e f o r e t h i s c o u r t 

t h a t she does n o t want t h e h u s b a n d t o have v i s i t a t i o n w i t h t h e 

c h i l d , and, a t t r i a l , t h e w i f e t e s t i f i e d t h a t she d i d n o t v i e w 
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t h e h u s b a n d as a t h r e a t t o t h e c h i l d and w i s h e d f o r t h e 

h u s b a n d t o have v i s i t a t i o n . T h e r e f o r e , t h i s i s s u e w i l l n o t be 

d i s c u s s e d f u r t h e r . 

N e x t , t h e w i f e a r g u e s t h a t t h e t r i a l c o u r t ' s judgment 

r e q u i r i n g h e r t o r e p a y t h e h u s b a n d f o r t h e e x p e n s e s he 

i n c u r r e d i n p r o v i d i n g h e a l t h i n s u r a n c e f o r t h e c h i l d i s i n 

e r r o r . P u r s u a n t t o t h e p e n d e n t e l i t e o r d e r e n t e r e d by t h e 

t r i a l c o u r t , t h e w i f e was r e q u i r e d t o p r o v i d e h e a l t h i n s u r a n c e 

f o r t h e c h i l d u n t i l a f i n a l j u d gment was e n t e r e d . The w i f e 

a d m i t t e d l y v i o l a t e d t h e p e n d e n t e l i t e o r d e r and a s k e d t h e 

h u s b a n d t o p r o v i d e h e a l t h i n s u r a n c e f o r t h e c h i l d . The 

h u s b a n d c o m p l i e d . However, t h e w i f e p r o v i d e s no l e g a l 

a u t h o r i t y t o s u p p o r t h e r argument, and, t h u s , we w i l l n o t 

c o n s i d e r t h a t argument on a p p e a l : 

" R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., r e q u i r e s t h a t 
a r g u m e n t s i n an a p p e l l a n t ' s ... b r i e f c o n t a i n 
' c i t a t i o n s t o t h e c a s e s , s t a t u t e s , o t h e r 
a u t h o r i t i e s , and p a r t s o f t h e r e c o r d r e l i e d on.' The 
e f f e c t o f a f a i l u r e t o c o m p l y w i t h R u l e 2 8 ( a ) ( 1 0 ) i s 
w e l l e s t a b l i s h e d : 

" ' I t i s s e t t l e d t h a t a f a i l u r e t o c o m p l y 
w i t h t h e r e q u i r e m e n t s o f R u l e 2 8 ( a ) ( [ 1 0 ] ) 
r e q u i r i n g c i t a t i o n o f a u t h o r i t y f o r 
a r g u m e n t s p r o v i d e s t h e C o u r t w i t h a b a s i s 
f o r d i s r e g a r d i n g t h o s e a r g u m e n t s : 
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"'"When an a p p e l l a n t f a i l s t o 
c i t e any a u t h o r i t y f o r an 
argument on a p a r t i c u l a r i s s u e , 
t h i s C o u r t may a f f i r m t h e 
judgment as t o t h a t i s s u e , f o r i t 
i s n e i t h e r t h i s C o u r t ' s d u t y n o r 
i t s f u n c t i o n t o p e r f o r m an 
a p p e l l a n t ' s l e g a l r e s e a r c h . R u l e 
2 8 ( a ) ( [ 1 0 ] ) ; S p r a d l i n v . 
B i r m i n g h a m A i r p o r t A u t h o r i t y , 613 
So. 2d 347 ( A l a . 1 9 9 3 ) . " 

" ' C i t y o f B i r m i n g h a m v. B u s i n e s s R e a l t y  
I n v . Co., 722 So. 2d 747, 752 ( A l a . 1 9 9 8 ) . 
See a l s o McLemore v. F l e m i n g , 604 So. 2d 
353 ( A l a . 1 9 9 2 ) ; S t o v e r v. Alabama Farm  
B u r e a u I n s . Co., 4 67 So. 2d 251 ( A l a . 
1 9 8 5 ) ; and Ex p a r t e R i l e y , 464 So. 2d 92 
( A l a . 1 9 8 5 ) . ' 

"Ex p a r t e Showers, 812 So. 2d 277, 281 ( A l a . 2 0 0 1 ) . 
'[W]e c a n n o t c r e a t e l e g a l a r g u m e n t s f o r a p a r t y 
b a s e d on u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s 
u n s u p p o r t e d by a u t h o r i t y o r argument.' S p r a d l i n v.  
S p r a d l i n , 601 So. 2d 76, 79 ( A l a . 1 9 9 2 ) . " 

U n i v e r s i t y o f S o u t h Alabama v. P r o g r e s s i v e I n s . Co., 904 So. 

2d 1242, 1247-48 ( A l a . 2 0 0 4 ) . 

L a s t l y , t h e w i f e " r e q u e s t s ... a r e v i e w o f t h e d i v i s i o n 

o f m a r i t a l d e b t . " I t a p p e a r s f r o m h e r a p p e l l a t e b r i e f t h a t 

she i s a p p e a l i n g t h e t r i a l c o u r t ' s j u d g m e n t i n s o f a r as i t 

a s s i g n s h e r r e s p o n s i b i l i t y f o r h e r s t u d e n t - l o a n d e b t and f o r 

t h e d e b t a s s o c i a t e d w i t h t h e c a r . However, once a g a i n , t h e 

w i f e f a i l s t o p r o v i d e t h i s c o u r t w i t h any l e g a l a u t h o r i t y t o 
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s u p p o r t h e r argument, and, t h u s , we w i l l n o t c o n s i d e r t h a t 

argument on a p p e a l . P r o g r e s s i v e , 904 So. 2d a t 1247-48; R u l e 

2 8 ( a ) ( 1 0 ) , A l a . R. C i v . P. 

C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , we r e v e r s e t h e t r i a l c o u r t ' s 

j udgment i n s o f a r as i t p u r p o r t e d t o award t h e p a r t i e s j o i n t 

p h y s i c a l c u s t o d y and i n s o f a r as i t o r d e r e d t h e w i f e t o pay 

c h i l d s u p p o r t t o t h e h u s b a n d , and we remand t h e m a t t e r t o t h e 

t r i a l c o u r t so t h a t i t may e n t e r a judgment a w a r d i n g t h e w i f e 

s o l e p h y s i c a l c u s t o d y o f t h e c h i l d and e l i m i n a t i n g t h e w i f e ' s 

c h i l d - s u p p o r t o b l i g a t i o n t o t h e h u s b a n d . I n a l l o t h e r 

r e s p e c t s , t h e t r i a l c o u r t ' s j u dgment i s a f f i r m e d . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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