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Lerone Ramson appeals from a summary judgment e n t e r e d by 

the Montgomery C i r c u i t C ourt ("the t r i a l c o u r t " ) i n f a v o r of 

Dwonna B r i t t i n . We a f f i r m . 
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The r e c o r d , when viewed i n a l i g h t most f a v o r a b l e t o 

Ramson, the nonmovant, see Johnson v. J e s t e r , 941 So. 2d 307, 

312 ( A l a . C i v . App. 2006), shows t h a t Ramson o c c a s i o n a l l y 

would p e r f o r m y a r d work f o r B r i t t i n a t her home t o earn e x t r a 

money. On August 15, 2009, Ramson went t o B r i t t i n ' s home t o 

cut t r e e l i m b s . He took w i t h him an e x t e n s i o n l a d d e r t h a t 

reached as h i g h as 14 f e e t , a s m a l l e r 6 - f o o t l a d d e r , and 

c u t t i n g t o o l s r e f e r r e d t o as " l o p p e r s " and "a l i t t l e hand 

saw." Ramson d i d not tak e w i t h him a t i e - o f f rope or harness 

t o p r e v e n t him from f a l l i n g . 

A f t e r w i t n e s s i n g Ramson c l i m b the e x t e n s i o n l a d d e r t o c u t 

the f i r s t t r e e l i m b , B r i t t i n e x p r e s s e d concern a t the h e i g h t 

of the j o b . Ramson thus asked B r i t t i n t o h o l d the l a d d e r , 

which she d i d . A f t e r s u c c e s s f u l l y c u t t i n g the f i r s t l i m b , 

Ramson c l i m b e d down, moved the l a d d e r , and c l i m b e d back up t o 

cut a second l i m b , w i t h B r i t t i n c o n t i n u i n g t o h o l d the l a d d e r . 

Ramson r e p e a t e d t h i s maneuver a t h i r d t i m e . Ramson, however, 

d i d not a s s u r e t h a t B r i t t i n was h o l d i n g the l a d d e r on the 

t h i r d o c c a s i o n b e f o r e he s t a r t e d c u t t i n g the t h i r d l i m b . As 

i t t u r n s out, B r i t t i n had walked o f f t o g a t h e r the p r e v i o u s l y 

c u t l i m b s , l e a v i n g the l a d d e r w i t h o u t a d d i t i o n a l s u p p o r t . 
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W h i l e Ramson was r e a c h i n g out t o c u t the t h i r d l i m b , 

" f i g u r [ i n g ] t h a t [ B r i t t i n ] s h o u l d have been h o l d i n g the 

l a d d e r , " the e x t e n s i o n l a d d e r f e l l from beneath him. Ramson 

grabbed the branch he was c u t t i n g and y e l l e d f o r B r i t t i n . 

When B r i t t i n r e t u r n e d , because Ramson d i d not b e l i e v e B r i t t i n 

c o u l d l i f t the e x t e n s i o n l a d d e r , Ramson i n s t r u c t e d B r i t t i n t o 

g a t h e r the s i x - f o o t l a d d e r he had brought w i t h him and t o 

p l a c e i t underneath him i n ord e r t o bre a k h i s f a l l . A f t e r 

B r i t t i n went and r e t r i e v e d the s m a l l e r l a d d e r and p l a c e d i t 

underneath Ramson, Ramson r e l e a s e d h i s g r i p , which caused him 

t o f a l l . Ramson broke b o t h of h i s w r i s t s when he f e l l . 

On October 14, 2009, Ramson f i l e d a c o m p l a i n t a g a i n s t 

B r i t t i n , a l l e g i n g t h a t B r i t t i n had n e g l i g e n t l y or wantonly 

f a i l e d t o secure the l a d d e r . B r i t t i n f i l e d her answer on 

November 13, 2009, denying the m a t e r i a l a l l e g a t i o n s of the 

c o m p l a i n t and a s s e r t i n g v a r i o u s a f f i r m a t i v e d e f e n s e s , 

i n c l u d i n g c o n t r i b u t o r y n e g l i g e n c e . A f t e r d e p o s i n g Ramson, 

B r i t t i n f i l e d a motion f o r a summary judgment on A p r i l 5, 

2010, 1 a r g u i n g t h a t Ramson was a b u s i n e s s i n v i t e e who had not 

1 B r i t t i n c i t e d o n l y the d e p o s i t i o n t e s t i m o n y of Ramson i n 
her n a r r a t i v e summary of u n d i s p u t e d m a t e r i a l f a c t s ; however, 
through o v e r s i g h t , B r i t t i n d i d not a t t a c h the e x c e r p t s of the 
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been i n j u r e d by a d e f e c t i n the p r e m i s e s , t h a t she had no duty 

t o h o l d the l a d d e r , t h a t t h e r e was no e v i d e n c e i n d i c a t i n g t h a t 

the a c c i d e n t would have been a v o i d e d had B r i t t i n h e l d the 

l a d d e r , and t h a t Ramson had been c o n t r i b u t o r i l y n e g l i g e n t as 

a matter of law by not u s i n g s a f e means and methods of 

p e r f o r m i n g the work f o r which he had c o n t r a c t e d . Ramson f i l e d 

a b r i e f i n response t o the summary-judgment motion, a t t a c h i n g 

e x c e r p t s from B r i t t i n ' s d e p o s i t i o n and a r g u i n g t h a t he had not 

a s s e r t e d a p r e m i s e s - l i a b i l i t y c l a i m , t h a t B r i t t i n had 

v o l u n t a r i l y undertaken a duty t o secure the l a d d e r , t h a t 

B r i t t i n had breached her duty by w a l k i n g o f f when Ramson 

c l i m b e d the l a d d e r the t h i r d t i m e , and t h a t B r i t t i n had not 

proven c o n t r i b u t o r y n e g l i g e n c e as a m a t t e r of law. A f t e r 

c o n d u c t i n g a h e a r i n g on the summary-judgment motion, the t r i a l 

d e p o s i t i o n . On a p p e a l , Ramson argues t h a t B r i t t i n d i d not 
s a t i s f y her burden of p r o d u c t i o n under Rule 56, A l a . R. C i v . 
P., because she o m i t t e d the d e p o s i t i o n e x c e r p t s . However, 
Ramson d i d not r a i s e t h a t argument i n the t r i a l c o u r t . " T h i s 
C ourt cannot c o n s i d e r arguments advanced f o r the purpose of 
r e v e r s i n g the judgment of a t r i a l c o u r t when those arguments 
were never p r e s e n t e d t o the t r i a l c o u r t f o r c o n s i d e r a t i o n or 
were r a i s e d f o r the f i r s t time on a p p e a l . " S t a t e Farm Mut.  
Auto. I n s . Co. v. M o t l e y , 909 So. 2d 806, 821 ( A l a . 2005). 
Moreover, we note t h a t , b o t h a t the t r i a l - c o u r t l e v e l and on 
a p p e a l , Ramson does not c o n t e s t the s a l i e n t f a c t s a s s e r t e d i n 
the summary-judgment motion f i l e d by B r i t t i n ; r a t h e r , he 
a c t u a l l y agrees w i t h them. 
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c o u r t e n t e r e d an o r d e r on May 7, 2010, g r a n t i n g the motion 

w i t h o u t s t a t i n g i t s reasons f o r d o i n g so. Ramson then t i m e l y 

a p p e a l e d t o t h i s c o u r t . 

"A p a r t y i s e n t i t l e d t o a summary judgment when no 
genuine i s s u e of m a t e r i a l f a c t e x i s t s and the moving 
p a r t y i s e n t i t l e d t o judgment as a matter of law. 
Rule 5 6 ( c ) , A l a . R. C i v . P. 'Our s t a n d a r d of r e v i e w 
i n cases i n v o l v i n g summary judgments i s de novo.' 
Lee v. B u r d e t t e , 715 So. 2d 804, 806 ( A l a . C i v . App. 
1998). 'In r e v i e w i n g the d i s p o s i t i o n of a motion f o r 
[ a ] summary judgment, we u t i l i z e the same s t a n d a r d 
as t h a t of the t r i a l c o u r t i n d e t e r m i n i n g whether 
the e v i d e n c e b e f o r e the c o u r t made out a genuine 
i s s u e of m a t e r i a l f a c t ' and whether the movant ' i s 
e n t i t l e d t o a judgment as a m a t t e r of law.' Bussey  
v. John Deere Co., 531 So. 2d 860, 862 ( A l a . 1988); 
Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. ' [ I ] f the moving 
p a r t y makes a prima f a c i e showing t h a t no genuine 
i s s u e of m a t e r i a l f a c t e x i s t s , then the burden ... 
s h i f t s t o the non-movant; ... the non-movant must 
show " s u b s t a n t i a l e v i d e n c e " i n s u p p o r t of h i s 
p o s i t i o n . ' Bass v. S o u t h T r u s t Bank, 538 So. 2d 794, 
798 ( A l a . 1989). E v i d e n c e i s ' s u b s t a n t i a l ' i f i t i s 
'of such weight and q u a l i t y t h a t f a i r - m i n d e d persons 
i n the e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y 
i n f e r the e x i s t e n c e of the f a c t sought t o be 
p r o v e d . ' West v. Founders L i f e Assurance Co., 547 
So. 2d 870, 871 ( A l a . 1989). Our r e v i e w i s f u r t h e r 
s u b j e c t t o the caveat t h a t t h i s c o u r t must r e v i e w 
the r e c o r d i n a l i g h t t h a t i s most f a v o r a b l e t o the 
nonmovant and must r e s o l v e a l l r e a s o n a b l e doubts 
a g a i n s t the movant. Hanners v. B a l f o u r G u t h r i e ,  
I n c . , 564 So. 2d 412, 413 ( A l a . 1990)." 

P r i n c e v. Wal-Mart S t o r e s , I n c . , 804 So. 2d 1102, 1103-04 

( A l a . C i v . App. 2001). 
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On a p p e a l , Ramson argues t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g a summary judgment on h i s n e g l i g e n c e c l a i m f o r the 

same reasons he a s s e r t e d i n the t r i a l c o u r t . 2 We do not 

address those arguments, however, because we conclude t h a t , 

even i f the y are m e r i t o r i o u s , Ramson has waived any argument 

t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g a summary judgment on 

the i s s u e of p r o x i m a t e c a u s a t i o n . 

Assuming t h a t Ramson's c l a i m i s governed by n e g l i g e n c e 

p r i n c i p l e s , see Orr v. Turney, 535 So. 2d 150 ( A l a . 1988), 

t h a t B r i t t i n v o l u n t a r i l y assumed a duty t o h o l d the l a d d e r , 

see Cox v. D i c k , 31 N.C. App. 565, 568, 229 S.E.2d 843, 845 

(1976) ("When defendant agreed t o h o l d the l a d d e r f o r 

p l a i n t i f f he assumed and t h e r e f o r e owed p l a i n t i f f a l e g a l 

d u t y . " ) , and t h a t B r i t t i n b reached t h a t duty by w a l k i n g away 

from the l a d d e r w h i l e Ramson c u t the t h i r d l i m b , see W u e l l n e r  

v. C r e s c e n t P l a n i n g M i l l Co., 303 Mo. 38, 259 S.W. 764 (1923) 

(foreman breached duty of care by r e l e a s i n g h o l d on l a d d e r 

t h e r e b y c a u s i n g i t t o f a l l ) , those f a c t s a l o n e do not 

2Ramson does not argue any e r r o r i n r e g a r d t o the e n t r y 
of a summary judgment on the wantonness c l a i m ; t h e r e f o r e , we 
c o n s i d e r t h a t argument waived under Rule 2 8 ( a ) ( 1 0 ) , A l a . R. 
App. P., and we a f f i r m the summary judgment as t o the 
wantonness c l a i m . 
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c o n s t i t u t e n e g l i g e n c e . In a d d i t i o n , Ramson would have t o 

prove p r o x i m a t e c a u s a t i o n and damages. Jones Food Co. v.  

Shipman, 981 So. 2d 355, 361 ( A l a . 2006). In her summary-

judgment motion, B r i t t i n d i d not c o n t e s t damages, but she d i d 

argue t h a t Ramson c o u l d not produce s u b s t a n t i a l e v i d e n c e of 

p r o x i m a t e c a u s a t i o n , i . e . , "an a c t or o m i s s i o n t h a t i n a 

n a t u r a l and c o n t i n u o u s sequence, unbroken by any new 

independent causes, produces the i n j u r y and w i t h o u t which the 

i n j u r y would not have o c c u r r e d . T h e t f o r d v. C i t y of C l a n t o n , 

605 So. 2d 835, 840 ( A l a . 1992)." M a r t i n v. A r n o l d , 643 So. 

2d 564, 567 ( A l a . 1994). S p e c i f i c a l l y , B r i t t i n a s s e r t e d i n 

her summary-judgment motion t h a t , even i f she had c o n t i n u e d t o 

h o l d the l a d d e r , due t o her i n s u f f i c i e n t s t r e n g t h , i n a l l 

p r o b a b i l i t y she would not have been a b l e t o p r e v e n t the l a d d e r 

from f a l l i n g and t h a t Ramson was o n l y s p e c u l a t i n g t h a t B r i t t i n 

had n e g l i g e n t l y caused the a c c i d e n t by w a l k i n g away from the 

l a d d e r . See Ex p a r t e G e n e r a l Motors Corp., 769 So. 2d 903, 

909 ( A l a . 1999) ( h o l d i n g t h a t summary-judgment movant may 

s a t i s f y h i s or her burden of p r o d u c t i o n under Rule 56, A l a . R. 

C i v . P., "'by d e m o n s t r a t i n g t o the t r i a l c o u r t t h a t the 

nonmovant's e v i d e n c e i s i n s u f f i c i e n t t o e s t a b l i s h an e s s e n t i a l 
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element of the nonmovant's c l a i m ' " ( q u o t i n g Berner v.  

C a l d w e l l , 543 So. 2d 686, 688 ( A l a . 1989) (Houston, J . , 

c o n c u r r i n g s p e c i a l l y ) ) ) . 

A f t e r c a r e f u l l y r e v i e w i n g the r e c o r d , we conclude t h a t 

Ramson d i d not respond t o B r i t t i n ' s p r o x i m a t e - c a u s e argument. 

H i s b r i e f f i l e d w i t h the t r i a l c o u r t does not even mention the 

argument, much l e s s attempt t o e x p l a i n why i t s h o u l d not 

p r e v a i l . A l t h o u g h a l a c k of response w i l l not a u t o m a t i c a l l y 

r e s u l t i n the e n t r y of a summary judgment, a p a r t y w i l l r i s k 

h a v i n g a summary judgment e n t e r e d a g a i n s t him or her i f 

g r a n t i n g the summary-judgment motion i s a p p r o p r i a t e on the 

m e r i t s . Ex p a r t e Oden, 617 So. 2d 1020 ( A l a . 1992). As 

noted, the t r i a l c o u r t d i d not s t a t e i t s b a s i s f o r e n t e r i n g 

the summary judgment. In such cases, we must presume t h a t the 

t r i a l c o u r t r e l i e d on e v e r y ground a s s e r t e d i n the summary-

judgment motion. See S o u t u l l o v. M o b i l e County, [Ms. 1090041, 

Sept. 17, 2010] So. 3d ( A l a . 2010). Hence, i n t h i s 

case, we presume the t r i a l c o u r t found the p r oximate-cause 

argument made by B r i t t i n t o be m e r i t o r i o u s . 

We note t h a t , " [ t ] y p i c a l l y , the q u e s t i o n of p r o x i m a t e 

c a u s a t i o n i s a q u e s t i o n of f a c t t o be r e s o l v e d by the j u r y ; 
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t h a t q u e s t i o n must be d e c i d e d by the j u r y i f r e a s o n a b l e 

i n f e r e n c e s from the e v i d e n c e s u p p o r t the p l a i n t i f f ' s c l a i m . " 

M i l l e r v. C l e c k l e r , [Ms. 2090195, June 11, 2010] So. 3d 

, ( A l a . C i v . App. 2010). The f a c t t h a t B r i t t i n had 

t w i c e h e l d the l a d d e r w i t h o u t i n c i d e n t w h i l e Ramson had 

performed the same c u t t i n g maneuver c o u l d i m p l y t h a t she would 

have been a b l e t o s a f e l y h o l d the l a d d e r a t h i r d time so as t o 

a v o i d the a c c i d e n t , making p r o x i m a t e c a u s a t i o n a q u e s t i o n f o r 

the j u r y . However, Ramson has not made t h a t argument, or any 

o t h e r argument r e g a r d i n g the proximate-cause i s s u e , on 

a p p e a l . 3 I t i s not the f u n c t i o n of an a p p e l l a t e c o u r t t o 

advocate a p o s i t i o n on b e h a l f of an a p p e l l a n t . S c h i e s z v.  

S c h i e s z , 941 So. 2d 279, 289 ( A l a . C i v . App. 2006). Thus, we 

have no c h o i c e but t o a f f i r m the t r i a l c o u r t ' s judgment 

i n s o f a r as i t d e t e r m i n e d t h a t B r i t t i n was e n t i t l e d t o a 

summary judgment as t o the pr o x i m a t e - c a u s e i s s u e . S o u t u l l o , 

So. 3d a t ("This w a i v e r , namely, the f a i l u r e of the 

3 A t s e v e r a l p o i n t s i n h i s a p p e l l a t e b r i e f , Ramson a s s e r t s 
t h a t B r i t t i n l e t go of the l a d d e r , c a u s i n g i t , and him, t o 
f a l l . However, Ramson nowhere a t t a c k s the v a l i d i t y or 
s u f f i c i e n c y , f a c t u a l l y or l e g a l l y , of B r i t t i n ' s argument t h a t 
had she m a i n t a i n e d her g r i p on the l a d d e r , she s t i l l c o u l d not 
have p r e v e n t e d the l a d d e r , or Ramson, from f a l l i n g . 
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a p p e l l a n t t o d i s c u s s i n the opening b r i e f an i s s u e on which 

the t r i a l c o u r t might have r e l i e d as a b a s i s f o r i t s judgment, 

r e s u l t s i n an a f f i r m a n c e of t h a t judgment."). 

Because we a f f i r m the summary judgment on t h a t ground, we 

need not d i s c u s s Ramson's argument t h a t the t r i a l c o u r t e r r e d 

i n any o t h e r r e s p e c t i n e n t e r i n g the summary judgment, 

i n c l u d i n g on the ground of h i s a l l e g e d c o n t r i b u t o r y 

n e g l i g e n c e . 

AFFIRMED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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