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On November 12, 2007, M i c h a e l Sparks and Gina Sparks 

f i l e d a c o m p l a i n t i n the J e f f e r s o n C i r c u i t C ourt a g a i n s t 
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A l l s t a t e I n s u r a n c e Company 1 and M i c h a e l R o c c h i o , an agent or 

employee of A l l s t a t e . The Sparkses a l l e g e d , among o t h e r 

t h i n g s , t h a t t h e i r m o b i l e home, the p e r s o n a l c o n t e n t s i n the 

m o b i l e home, and an a u t o m o b i l e owned by them had been 

d e s t r o y e d by a f i r e , t h a t A l l s t a t e had i s s u e d the i n s u r a n c e 

p o l i c i e s i n s u r i n g the p r o p e r t y , t h a t t h e y had f i l e d a c l a i m as 

t o a l l the p r o p e r t y under the p o l i c i e s i s s u e d by A l l s t a t e , and 

t h a t A l l s t a t e had d e n i e d t h a t c l a i m , c i t i n g as i t s reasons 

t h a t " [ t ] h e f i r e was i n c e n d i a r y i n n a t u r e " and 

" m i s r e p r e s e n t a t i o n . " The Sparkses a s s e r t e d c l a i m s a g a i n s t 

A l l s t a t e and R o c c hio a l l e g i n g b r e a c h of c o n t r a c t , r e f u s a l t o 

pay under § 27-12-24, A l a . Code 1975, n e g l i g e n c e , and bad 

f a i t h ; t h e y sought b o t h compensatory and p u n i t i v e damages. 

On December 11, 2007, A l l s t a t e f i l e d a n o t i c e of removal 

of the case t o the U n i t e d S t a t e s D i s t r i c t C ourt f o r the 

N o r t h e r n D i s t r i c t of Alabama, Southern D i v i s i o n . On December 

20, 2007, the f e d e r a l c o u r t , among o t h e r t h i n g s , d i s m i s s e d the 

1On January 9, 2008, the Sparkses f i l e d an amendment t o 
t h e i r o r i g i n a l c o m p l a i n t , i n s e r t i n g " A l l s t a t e I n d e m n i t y 
Company" i n p l a c e of " A l l s t a t e I n s u r a n c e Company." 

2 



2090850 

n e g l i g e n c e and b a d - f a i t h c l a i m s 2 a s s e r t e d by the Sparkses 

a g a i n s t R o c chio and remanded the case t o the J e f f e r s o n C i r c u i t 

C o urt ("the t r i a l c o u r t " ) . 

A l l s t a t e I n d e m n i t y Company ( h e r e i n a f t e r " A l l s t a t e " ) 

f i l e d an answer on January 9, 2008, d e n y i n g the m a t e r i a l 

a l l e g a t i o n s of the c o m p l a i n t and a s s e r t i n g numerous 

a f f i r m a t i v e d e f e n s e s . 3 Over the next s e v e r a l months, v a r i o u s 

d i s c o v e r y motions, as w e l l as responses and o b j e c t i o n s t o 

those d i s c o v e r y motions, were f i l e d by the p a r t i e s . D i s c o v e r y 

c o n t i n u e d and, on J u l y 2, 2008, the t r i a l c o u r t i s s u e d an 

o r d e r s c h e d u l i n g the case f o r a j u r y t r i a l t o ta k e p l a c e on 

June 22, 2009; t h a t t r i a l s e t t i n g was s u b s e q u e n t l y c o n t i n u e d . 

T h e r e a f t e r , on May 1, 2009, the Sparkses and B e v e r l y Hosmer 

f i l e d a " M o t i o n f o r Leave of Court t o Amend Complaint t o Add 

Minor as a P a r t y P l a i n t i f f or i n the A l t e r n a t i v e M o t i o n t o 

2The f e d e r a l c o u r t ' s memorandum o p i n i o n s t a t e s t h a t the 
S p a r k s e s ' c o m p l a i n t a s s e r t e d two causes of a c t i o n a g a i n s t 
R o c c h i o -- " n e g l i g e n t i n v e s t i g a t i o n and p r o c e s s i n g of an 
i n s u r a n c e c l a i m (Count I I I ) and bad f a i t h r e f u s a l t o pay t h a t 
c l a i m (Court I V ) " -- and t h a t the Sparkses had amended t h e i r 
c o m p l a i n t t o a s s e r t a c l a i m of s l a n d e r a g a i n s t R o c c h i o . 
R o c c h i o i s not a p a r t y t o t h i s a p p e a l ; on motion of the 
Sparkses, a l l the c l a i m s a g a i n s t R o c c h i o were d i s m i s s e d w i t h 
p r e j u d i c e by the J e f f e r s o n C i r c u i t Court on A p r i l 29, 2009. 

3See supra note 1. 
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I n t e r v e n e . " The Sparkses and Hosmer a s s e r t e d t h a t , a t the 

time of the f i r e , Gina Sparks had had cust o d y of her 

g r a n d c h i l d , Jana ("the c h i l d " ) , whose mother i s Hosmer; t h a t 

the c h i l d had l o s t p e r s o n a l p r o p e r t y i n the f i r e ; t h a t the 

c h i l d ' s p r o p e r t y was co v e r e d under the Sparkses' i n s u r a n c e 

p o l i c i e s ; and t h a t the c h i l d had a c o n t r a c t u a l r i g h t t o 

r e c o v e r from A l l s t a t e f o r her l o s s . The Sparkses and Hosmer 

r e q u e s t e d t h a t t he t r i a l c o u r t e i t h e r a l l o w the Sparkses t o 

amend t h e i r c o m p l a i n t t o add the c h i l d as a p a r t y p l a i n t i f f 

o r , i n the a l t e r n a t i v e , t o a l l o w the c h i l d t o i n t e r v e n e i n the 

a c t i o n as a p a r t y p l a i n t i f f . A l l s t a t e o b j e c t e d t o the motion. 

The t r i a l c o u r t e n t e r e d an o r d e r a l l o w i n g Hosmer, as the 

mother and next f r i e n d of the c h i l d , t o f i l e a c o m p l a i n t i n 

i n t e r v e n t i o n on the c h i l d ' s b e h a l f . On November 3, 2009, 

Hosmer, on the c h i l d ' s b e h a l f , f i l e d a " c o m p l a i n t i n 

i n t e r v e n t i o n " a g a i n s t A l l s t a t e , a s s e r t i n g c l a i m s of b r e a c h of 

c o n t r a c t , r e f u s a l t o pay under § 27-12-24, A l a . Code 1975, and 

bad f a i t h ; she sought b o t h compensatory and p u n i t i v e damages. 

On November 12, 2009, A l l s t a t e f i l e d a motion f o r a 

summary judgment on the c l a i m s a s s e r t e d by the Sparkses, a l o n g 
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w i t h a b r i e f and e v i d e n t i a r y m a t e r i a l s i n s u p p o r t t h e r e o f . 4 

On December 11, 2009, the Sparkses f i l e d a response t o the 

summary-judgment motion, a l o n g w i t h a b r i e f and s u p p o r t i n g 

e v i d e n t i a r y m a t e r i a l s . On December 9, 2009, A l l s t a t e answered 

the i n t e r v e n o r ' s c o m p l a i n t , denying the m a t e r i a l a l l e g a t i o n s 

c o n t a i n e d i n the c o m p l a i n t and a s s e r t i n g numerous a f f i r m a t i v e 

d e f e n s e s . On December 21, 2009, the t r i a l c o u r t e n t e r e d an 

o r d e r t h a t , among o t h e r t h i n g s , g r a n t e d A l l s t a t e ' s summary-

judgment motion as t o the n e g l i g e n c e , r e f u s a l - t o - p a y , and bad-

f a i t h c l a i m s a s s e r t e d by the Sparkses; i t d e n i e d the motion as 

t o the S parkses' b r e a c h - o f - c o n t r a c t c l a i m . On January 24, 

2010, the Sparkses f i l e d a motion r e q u e s t i n g t h a t the t r i a l 

c o u r t make the December 21, 2009, o r d e r a f i n a l o r d e r p u r s u a n t 

t o Rule 5 4 ( b ) , A l a . R. C i v . P.; the t r i a l c o u r t g r a n t e d t h a t 

4 I n f o o t n o t e 2 of i t s b r i e f i n s u p p o r t of i t s summary-
judgment motion, A l l s t a t e s t a t e s : 

"Should P l a i n t i f f s e l e c t t o amend t h e i r Complaint t o 
add a d d i t i o n a l p a r t i e s and/or c l a i m s , t h i s Defendant 
r e s p e c t f u l l y r e q u e s t s an o p p o r t u n i t y t o conduct 
a d d i t i o n a l d i s c o v e r y on such new p a r t i e s and/or 
c l a i m s ; and the o p p o r t u n i t y t o supplement i t s motion 
f o r summary judgment and b r i e f i n s u p p o r t of summary 
judgment." 

T h e r e f o r e , i t appears t h a t A l l s t a t e i n c l u d e d o n l y the c l a i m s 
a s s e r t e d by the Sparkses i n i t s summary-judgment motion. 
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motion on January 27, 2010. The Sparkses f i l e d a n o t i c e of 

app e a l t o the Alabama Supreme Court on Feb r u a r y 16, 2010; 5 

t h a t c o u r t s u b s e q u e n t l y t r a n s f e r r e d the appeal t o t h i s c o u r t , 

p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

On a p p e a l , the Sparkses argue t h a t the t r i a l c o u r t e r r e d 

i n e n t e r i n g a summary judgment on t h e i r b a d - f a i t h c l a i m 

a g a i n s t A l l s t a t e . B e f o r e we can address the S p a r k s e s ' 

arguments, however, i t i s n e c e s s a r y t o determine whether t h i s 

c o u r t has j u r i s d i c t i o n t o hear the Sparkses' a p p e a l . 

Rule 5 4 ( b ) , A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t p a r t : 

"When more than one c l a i m f o r r e l i e f i s p r e s e n t e d i n 
an a c t i o n , whether as a c l a i m , c o u n t e r c l a i m , 
c r o s s - c l a i m , or t h i r d - p a r t y c l a i m , or when m u l t i p l e 
p a r t i e s are i n v o l v e d , the c o u r t may d i r e c t the e n t r y 
of a f i n a l judgment as t o one or more but fewer than 
a l l of the c l a i m s or p a r t i e s o n l y upon an ex p r e s s 
d e t e r m i n a t i o n t h a t t h e r e i s no j u s t reason f o r d e l a y 
and upon an ex p r e s s d i r e c t i o n f o r the e n t r y o f 
judgment." 

In Smith v. S l a c k A l o s t Development S e r v i c e s of Alabama, LLC, 

32 So. 3d 556 ( A l a . 2009), our supreme c o u r t a d d r e s s e d when a 

Rule 54(b) c e r t i f i c a t i o n i s a p p r o p r i a t e : 

5On March 4, 2010, the Sparkses f i l e d i n the t r i a l c o u r t 
a motion t o s t a y the p r o c e e d i n g s i n the t r i a l c o u r t pending 
the a p p e a l ; t h a t motion was g r a n t e d by the t r i a l c o u r t on 
March 9, 2010. 
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" ' I f a t r i a l c o u r t c e r t i f i e s a judgment as f i n a l 
p u r s u a n t t o Rule 5 4 ( b ) , [ A l a . R. C i v . P.,] an ap p e a l 
w i l l g e n e r a l l y l i e from t h a t judgment.' Baugus v.  
C i t y of F l o r e n c e , 968 So. 2d 529, 531 ( A l a . 2007) 
(emphasis added). The e x c e p t i o n t o t h a t r u l e i s t h a t 
t h i s C o u r t w i l l not c o n s i d e r an ap p e a l from a 
judgment c e r t i f i e d as f i n a l under Rule 54(b) i f i t 
determines t h a t the t r i a l c o u r t exceeded i t s 
d i s c r e t i o n i n c o n c l u d i n g t h a t t h e r e i s 'no j u s t 
reason f o r d e l a y . ' Rule 5 4 ( b ) ; see a l s o C e n t e n n i a l  
A s s o c s . , L t d . v. G u t h r i e , 20 So. 3d 1277, 1279 ( A l a . 
2009) ('Although the o r d e r made the b a s i s of the 
Rule 54(b) c e r t i f i c a t i o n d i s p o s e s of the e n t i r e 
c l a i m a g a i n s t G u t h r i e , thus s a t i s f y i n g the 
req u i r e m e n t s of Rule 54(b) d e a l i n g w i t h e l i g i b i l i t y 
f o r c o n s i d e r a t i o n as a f i n a l judgment, t h e r e remains 
the a d d i t i o n a l r equirement t h a t t h e r e be no j u s t 
reason f o r d e l a y . A t r i a l c o u r t ' s c o n c l u s i o n t o t h a t 
e f f e c t i s s u b j e c t t o r e v i e w by t h i s C ourt t o 
determine whether the t r i a l c o u r t exceeded i t s 
d i s c r e t i o n i n so c o n c l u d i n g . ' ) . T h i s Court has 
p r e v i o u s l y h e l d t h a t a t r i a l c o u r t exceeds i t s 
d i s c r e t i o n i n t h i s area when the c l a i m or c l a i m s 
t h a t remain pending i n the t r i a l c o u r t p r e s e n t 
i s s u e s t h a t are ' i n t e r t w i n e d ' w i t h the i s s u e s 
p r e s e n t e d i n the c l a i m c e r t i f i e d as f i n a l p u r s u a n t 
t o Rule 5 4 ( b ) . See, e.g., Howard v. A l l s t a t e I n s .  
Co. , 9 So. 3d 1213, 1215 ( A l a . 2008) ('It would 
a c c o r d i n g l y be c o n t r a r y t o the i n t e r e s t s of j u s t i c e 
t o a d j u d i c a t e these r e m a i n i n g c l a i m s a g a i n s t 
Gonzales and E l i z o n d o s e p a r a t e l y from the c l a i m s 
a g a i n s t the o t h e r d e f e n d a n t s ; the common i s s u e s are 
i n t e r t w i n e d . ' ) . 

" I n the i n s t a n t case, i t i s apparent t h a t a t 
l e a s t some of the i s s u e s p r e s e n t e d i n the s t i l l 
p e n d i n g c l a i m a g a i n s t Smith are the same as the 
i s s u e s p r e s e n t e d i n the ap p e a l now brought by Smith 
and Smith & Weems Investments. Weems and Smith are 
b u s i n e s s p a r t n e r s accused of b r e a c h i n g the same 
r e a l - e s t a t e c o n t r a c t , and, as H a z e l d i d , Weems and 
Smith have bo t h argued t h a t S l a c k A l o s t never 
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p r e s e n t e d them w i t h the o r i g i n a l o f f e r i n g statement 
or the amended o f f e r i n g statement f o r the B e l S o l e 
condominium development, i n v i o l a t i o n of § 
35-8A-408[, A l a . Code 1975]. In C e n t e n n i a l  
A s s o c i a t e s , L t d . , we s t a t e d t h a t ' " [ i ] t i s 
uneconomical f o r an a p p e l l a t e c o u r t t o r e v i e w f a c t s 
on an a p p e a l f o l l o w i n g a Rule 54(b) c e r t i f i c a t i o n 
t h a t i t i s l i k e l y t o be r e q u i r e d t o c o n s i d e r a g a i n 
when ano t h e r a p p e a l i s brought a f t e r the [ t r i a l ] 
c o u r t r e n d e r s i t s d e c i s i o n on the r e m a i n i n g c l a i m s 
or as t o the r e m a i n i n g p a r t i e s . " ' 20 So. 3d a t 1281 
( q u o t i n g 10 C h a r l e s A l a n Wright e t a l . , F e d e r a l  
P r a c t i c e and Procedure § 2659 (1998)). Repeated 
a p p e l l a t e r e v i e w of the same u n d e r l y i n g f a c t s would 
be a p r o b a b i l i t y i n t h i s case, and, i n l i g h t of t h i s 
C o u r t ' s s t a t e d p o l i c y d i s f a v o r i n g a p p e l l a t e r e v i e w 
i n a p i e c e m e a l f a s h i o n , see Dzwonkowski v. S o n i t r o l  
of M o b i l e , I n c . , 892 So. 2d 354, 363 ( A l a . 2004), we 
a c c o r d i n g l y h o l d t h a t the t r i a l c o u r t exceeded i t s 
d i s c r e t i o n i n c e r t i f y i n g the judgment e n t e r e d 
a g a i n s t Weems as f i n a l p u r s u a n t t o Rule 5 4 ( b ) . " 

32 So. 3d a t 562-63. 

J u s t as i n Smith, i t i s apparent t h a t , i n the p r e s e n t 

case, a l l the c l a i m s a s s e r t e d on b e h a l f of the c h i l d a g a i n s t 

A l l s t a t e i n the " c o m p l a i n t i n i n t e r v e n t i o n , " i n c l u d i n g a c l a i m 

of bad f a i t h , had a l s o been a s s e r t e d by the Sparkses i n t h e i r 

c o m p l a i n t a g a i n s t A l l s t a t e . The t r i a l c o u r t e n t e r e d a summary 

judgment on a l l the c l a i m s a s s e r t e d a g a i n s t A l l s t a t e by the 

Sparkses except the Sparkses' b r e a c h - o f - c o n t r a c t c l a i m , which 

remains pending i n the t r i a l c o u r t . A l l the c l a i m s a s s e r t e d 

on b e h a l f of the c h i l d , i n c l u d i n g a c l a i m of bad f a i t h , 
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remain pending i n the t r i a l c o u r t . Because the " c l a i m s 

[ a s s e r t e d on b e h a l f of the c h i l d ] t h a t remain pending i n the 

t r i a l c o u r t p r e s e n t i s s u e s t h a t are ' i n t e r t w i n e d ' w i t h the 

i s s u e s p r e s e n t e d i n the c l a i m [ s ] c e r t i f i e d as f i n a l p u r s u a n t 

t o Rule 5 4 ( b ) , " see Smith, 32 So. 3d a t 562, we conclude t h a t 

the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n c e r t i f y i n g the 

p a r t i a l summary judgment e n t e r e d a g a i n s t the Sparkses as f i n a l 

p u r s u a n t t o Rule 5 4 ( b ) . A c c o r d i n g l y , we d i s m i s s the a p p e a l . 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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