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PITTMAN, J u d g e . 

C y n t h i a Lynn Lowery ("the w i f e " ) a p p e a l s f r o m a judgment 

d i v o r c i n g h e r f r o m L i l t o n C a r y Lowery ("the husband") t h a t , 

among o t h e r t h i n g s , a w a r d e d t h e p a r t i e s j o i n t l e g a l and 

p h y s i c a l c u s t o d y o f t h e i r c h i l d r e n , d i v i d e d t h e p a r t i e s ' 
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m a r i t a l p r o p e r t y , and d i d n o t award t h e w i f e any t y p e o f 

a l i m o n y o r an a t t o r n e y f e e . 

The p a r t i e s were m a r r i e d i n May 1 9 9 2 ; by t h e t i m e o f 

t r i a l i n A p r i l 2 0 10, t h e p a r t i e s ' two sons and one d a u g h t e r 

were 17, 14, and 15 y e a r s o l d , r e s p e c t i v e l y . The p a r t i e s 

s e p a r a t e d i n J u n e 2009, and d u r i n g t h e f o l l o w i n g month t h e 

w i f e f i l e d a d i v o r c e c o m p l a i n t s e e k i n g , among o t h e r t h i n g s , 

c u s t o d y o f t h e c h i l d r e n , c h i l d s u p p o r t , and a l i m o n y . The w i f e 

a l l e g e d t h a t she had been a " s t a y a t home" mother and t h e 

p r i m a r y c a r e g i v e r f o r t h e c h i l d r e n t h r o u g h o u t t h e m a r r i a g e and 

t h a t t h e h u s b a n d had been t h e f a m i l y ' s s o l e b r e a d w i n n e r , and, 

t h e r e f o r e , she a s s e r t e d , she needed p e n d e n t e l i t e s u p p o r t 

u n t i l a d i v o r c e judgment c o u l d be e n t e r e d . The t r i a l c o u r t 

e n t e r e d a p e n d e n t e l i t e o r d e r t h a t awarded p h y s i c a l c u s t o d y o f 

t h e c h i l d r e n t o t h e w i f e , i n s t r u c t e d t h e h u s b a n d t o c o n t i n u e 

m a k i n g a l l n e c e s s a r y payments t o m a i n t a i n t h e p a r t i e s ' s t a t u s 

quo u n t i l t r i a l , and o r d e r e d t h e p a r t i e s t o r e f r a i n f r o m 

n e g a t i v e b e h a v i o r and d e r o g a t o r y r e m a r k s a r o u n d t h e c h i l d r e n . 

The h u s b a n d f i l e d an answer i n w h i c h he a d m i t t e d most o f 

t h e w i f e ' s a l l e g a t i o n s , b u t he d i s a g r e e d w i t h t h e w i f e ' s 

r e q u e s t t h a t she be awarded p r i m a r y p h y s i c a l and l e g a l c u s t o d y 

o f t h e c h i l d r e n ; i n s t e a d , t h e h u s b a n d s p e c i f i c a l l y r e q u e s t e d 
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t h a t t h e t r i a l c o u r t award j o i n t l e g a l and p h y s i c a l c u s t o d y o f 

t h e c h i l d r e n t o t h e p a r t i e s . An i n i t i a l o r d e r d i v o r c i n g t h e 

p a r t i e s was e n t e r e d on J a n u a r y 6, 2010; a l l c h i l d - c u s t o d y , 

s u p p o r t , and p r o p e r t y i s s u e s were r e s e r v e d f o r t r i a l . The 

t r i a l c o u r t c o n d u c t e d an o r e t e n u s p r o c e e d i n g on A p r i l 29, 

2010, a t w h i c h t h e t r i a l c o u r t r e c e i v e d e v i d e n t i a r y e x h i b i t s 

and h e a r d t e s t i m o n y f r o m t h e h u s b a n d and t h e w i f e . 

The w i f e t e s t i f i e d t h a t she had been a " s t a y a t home" 

moth e r and t h e p r i m a r y c a r e g i v e r o f t h e p a r t i e s ' c h i l d r e n , 

r e s p o n s i b l e f o r t a k i n g t h e c h i l d r e n t o and f r o m s c h o o l and 

e x t r a c u r r i c u l a r a c t i v i t i e s , s c h e d u l i n g t h e i r m e d i c a l and 

d e n t a l a p p o i n t m e n t s , and h a n d l i n g t h e h o u s e h o l d w h i l e t h e 

h u s b a n d w o r k e d . She n o t e d t h a t t h e h u s b a n d had been e m p l o y e d 

f o r many y e a r s by h i s f a m i l y , who owned a l o c a l a u t o m o b i l e -

s a l e s b u s i n e s s , b u t t h a t i n 2003 o r 2004 t h e h u s b a n d had begun 

w o r k i n g as a r e a l - e s t a t e a g e n t f o r a l o c a l r e a l t y company. 

The w i f e a l s o t e s t i f i e d t h a t , d u r i n g t h e m a r r i a g e , t h e h u s b a n d 

had p u r c h a s e d s e v e r a l p a r c e l s o f p r o p e r t y as i n v e s t m e n t s , and 

she s t a t e d t h a t she w a n t e d a p o r t i o n o f t h e e q u i t y i n t h o s e 

p a r c e l s . 

The w i f e n o t e d t h a t t h e h u s b a n d had f a i l e d t o a b i d e by 

t h e p e n d e n t e l i t e o r d e r i n t h a t he had a l l o w e d b o t h t h e 
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m a r i t a l r e s i d e n c e (where he had been r e s i d i n g d u r i n g t h e 

s e p a r a t i o n ) and t h e B e r k s h i r e r e s i d e n c e (where t h e w i f e and 

t h e c h i l d r e n had been r e s i d i n g d u r i n g t h e s e p a r a t i o n ) t o go 

i n t o f o r e c l o s u r e b e c a u s e he had n o t made t h e a p p l i c a b l e 

m o r t g a g e - l o a n p a y m e n t s ; a d d i t i o n a l l y , he had a l l o w e d t h e 

w i f e ' s m otor v e h i c l e t o be r e p o s s e s s e d b e c a u s e he had n o t made 

t h e c a r - l o a n payments f o r t h a t v e h i c l e . She t e s t i f i e d t h a t 

a l t h o u g h t h e h u s b a n d had p r o v i d e d h e r w i t h a r e p l a c e m e n t motor 

v e h i c l e , t h a t v e h i c l e had a l s o been r e p o s s e s s e d b e c a u s e t h e 

h u s b a n d had f a i l e d t o make t h e payments a s s o c i a t e d w i t h t h a t 

v e h i c l e . The w i f e n o t e d t h a t t h e hu s b a n d ' s f a t h e r had g i v e n 

h e r a 1999 model Dodge S t r a t u s a u t o m o b i l e so t h a t she w o u l d 

have t r a n s p o r t a t i o n p e n d i n g t h e d i v o r c e . The w i f e t e s t i f i e d 

t h a t , a l t h o u g h she had a t t e m p t e d t o n e g o t i a t e w i t h t h e l e n d i n g 

a u t h o r i t i e s t o a v o i d f o r e c l o s u r e , she had n o t w o r k e d o u t s i d e 

t h e home d u r i n g t h e m a r r i a g e e x c e p t b r i e f l y on two o c c a s i o n s 

and d i d n o t , t h e r e f o r e , have a c r e d i t h i s t o r y s u f f i c i e n t t o 

s u p p o r t an e x t e n s i o n o f c r e d i t . 

The w i f e a l s o s t a t e d t h a t she had been a b l e t o f i n d p a r t -

t i m e , minimum-wage employment w i t h t h e l o c a l D e p a r t m e n t o f 

Human R e s o u r c e s as a c a s e a i d e . The w i f e o f f e r e d a CS-41 

" C h i l d - S u p p o r t - O b l i g a t i o n Income S t a t e m e n t / A f f i d a v i t " f o r m 
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i n d i c a t i n g t h a t h e r m o n t h l y income was $737, o r $8,844 p e r 

y e a r . She t e s t i f i e d t h a t she had been u n a b l e t o r e n t an 

a p a r t m e n t o r t o p u r c h a s e a m o t o r v e h i c l e w i t h h e r l i m i t e d 

income and t h a t she needed s u p p o r t f r o m t h e h u s b a n d i n o r d e r 

t o be a b l e t o meet h e r m o n t h l y o b l i g a t i o n s and t o p r o v i d e a 

r e s i d e n c e f o r t h e c h i l d r e n . 

The w i f e t e s t i f i e d t h a t , d u r i n g t h e m a r r i a g e , t h e h u s b a n d 

had been a d a i l y d r i n k e r o f a l c o h o l i c b e v e r a g e s ; she n o t e d 

t h a t he had r e g u l a r l y become i n t o x i c a t e d a t l e a s t t w i c e a 

week. She s t a t e d t h a t he had been a r r e s t e d on two s e p a r a t e 

o c c a s i o n s f o r d r i v i n g u n d e r t h e i n f l u e n c e o f a l c o h o l , once 

b e f o r e and once d u r i n g t h e p a r t i e s ' s e p a r a t i o n . She t e s t i f i e d 

t h a t , d e s p i t e h i s h e a v y d r i n k i n g , u n t i l t h e p a r t i e s had 

s e p a r a t e d he had a l w a y s p a i d t h e f a m i l y ' s b i l l s and had been 

a good f a t h e r . A l t h o u g h t h e h u s b a n d had been a b l e t o move 

b a c k i n w i t h h i s p a r e n t s a f t e r t h e f o r e c l o s u r e s , t h e w i f e 

t e s t i f i e d t h a t she had been f o r c e d t o r e n t a room i n a 

f r i e n d ' s house f o l l o w i n g h e r e v i c t i o n f r o m t h e B e r k s h i r e 

r e s i d e n c e . She s t a t e d t h a t b e c a u s e t h e room she r e n t e d on a 

m o n t h l y b a s i s had l i m i t e d f l o o r s p a c e , she had a l l o w e d t h e 

p a r t i e s ' two sons t o l i v e w i t h t h e h u s b a n d . The w i f e 

t e s t i f i e d t h a t she and t h e d a u g h t e r l i v e d and s l e p t t o g e t h e r 
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i n t h e room she r e n t e d b u t t h a t she had been t r y i n g t o f i n d an 

a p a r t m e n t so a l l t h e c h i l d r e n c o u l d l i v e t o g e t h e r as a f a m i l y 

a g a i n . The w i f e a s k e d t h e t r i a l c o u r t t o award h e r c u s t o d y o f 

t h e c h i l d r e n and t o o r d e r t h e h u s b a n d t o pay p e r i o d i c a l i m o n y 

t o a l l o w h e r t h e o p p o r t u n i t y t o e s t a b l i s h a r e s i d e n c e where 

she and t h e c h i l d r e n c o u l d l i v e . 

The h u s b a n d t e s t i f i e d t h a t n o t o n l y had he d e f a u l t e d on 

t h e m o r t g a g e s e c u r e d by t h e m a r i t a l r e s i d e n c e , he a l s o had 

s u f f e r e d f o r e c l o s u r e on t h e B e r k s h i r e r e s i d e n c e , an i n v e s t m e n t 

p r o p e r t y where he had a l l o w e d t h e w i f e and t h e c h i l d r e n t o 

l i v e d u r i n g t h e p a r t i e s ' s e p a r a t i o n . The h u s b a n d a l s o 

t e s t i f i e d t h a t , a f t e r f o r e c l o s u r e p r o c e e d i n g s had been b r o u g h t 

as t o b o t h t h e m a r i t a l r e s i d e n c e and t h e B e r k s h i r e r e s i d e n c e , 

he had o f f e r e d t h e w i f e and t h e c h i l d r e n one o f h i s p a r e n t s ' 

p r o p e r t i e s , b u t he t h e n a d m i t t e d t h a t he d i d n o t have h i s 

p a r e n t s ' p e r m i s s i o n t o l e t them l i v e r e n t - f r e e a t t h a t 

l o c a t i o n . He n o t e d t h a t he owned an i n t e r e s t i n TTown 

P r o p e r t i e s , L L C ("TTown"), w h i c h owned two c o n d o m i n i u m u n i t s 

i n T u s c a l o o s a . A t t h e t i m e o f t r i a l , t h o s e u n i t s were l i s t e d 

f o r s a l e a t $65,000 e a c h , b u t t h e y had r e m a i n e d u n s o l d f o r t h e 

p r e c e d i n g y e a r . I n a d d i t i o n , TTown owned two r e n t a l h o u s e s i n 

A l b e r t v i l l e ; t h o s e p r o p e r t i e s had been l i s t e d f o r s a l e a t 
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$249,900, b u t j u s t b e f o r e t r i a l a t o r n a d o had d e s t r o y e d b o t h 

h o u s e s . The h u s b a n d i n s i s t e d t h a t t h e r e was no e q u i t y i n 

t h o s e p r o p e r t i e s , b u t he a d m i t t e d t h a t t h o s e p r o p e r t i e s had 

been i n s u r e d f o r a t o t a l o f $ 2 0 0 , 0 0 0 . The h u s b a n d t e s t i f i e d 

t h a t he had c o n v e y e d h i s i n t e r e s t s i n two o t h e r r e a l - e s t a t e -

i n v e s t m e n t c o m p a n i e s , W i l l o w P r o p e r t i e s , L LC, and M o u n t a i n 

G r o u p , L L C , b a c k t o t h e o t h e r i n v e s t m e n t members; he t e s t i f i e d 

t h a t he had r e c e i v e d no payment f o r t h o s e i n t e r e s t s b e c a u s e 

t h e p r o p e r t i e s owned by t h e s e c o m p a n i e s were a l r e a d y i n 

f o r e c l o s u r e a t t h e t i m e t h a t he r e l i n q u i s h e d h i s i n t e r e s t s . 

M o r e o v e r , t h e h u s b a n d t e s t i f i e d t h a t t h e p a r t i e s owed a t 

l e a s t $71,000 i n f e d e r a l income t a x e s t h a t had n o t been p a i d 

d u r i n g 2007, 2008, and 2 0 0 9 . The h u s b a n d a l s o s t a t e d t h a t he 

p l a n n e d t o f i l e f o r b a n k r u p t c y p r o t e c t i o n as soon as he c o u l d 

s a v e t h e money needed t o pay t h e l e g a l f e e s a s s o c i a t e d w i t h 

d o i n g s o . D e s p i t e h i s f i n a n c i a l p r o b l e m s , t h e h u s b a n d 

r e q u e s t e d t h a t he be awarded j o i n t l e g a l and p h y s i c a l c u s t o d y 

o f t h e c h i l d r e n . 

The t r i a l c o u r t e n t e r e d a j u d g m e n t t h e same day as t h e 

o r e t e n u s p r o c e e d i n g . I n t h a t j u d g m e n t , t h e p a r t i e s were 

a w a r d e d j o i n t l e g a l and p h y s i c a l c u s t o d y o f t h e t h r e e 

c h i l d r e n , w i t h t h e p a r t i e s r o t a t i n g " p h y s i c a l c u s t o d y and 
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v i s i t a t i o n o f t h e c h i l d r e n on a w e e k l y b a s i s . " The j u d g m e n t 

e x p r e s s l y n o t e d t h a t b e c a u s e t h e p a r t i e s had been awarded 

s h a r e d c u s t o d y o f a p p r o x i m a t e l y e q u a l t i m e , no c h i l d s u p p o r t 

f r o m e i t h e r p a r t y w o u l d be r e q u i r e d . The h u s b a n d was o r d e r e d 

t o " i m m e d i a t e l y " o b t a i n m e d i c a l - i n s u r a n c e c o v e r a g e f o r t h e 

c h i l d r e n ; he was a l s o o r d e r e d t o pay f o r 2/3 o f a l l u n c o v e r e d 

m e d i c a l e x p e n s e s and t h e w i f e was i n s t r u c t e d t o pay t h e 

r e m a i n i n g 1/3 o f t h o s e e x p e n s e s . The j u d g m e n t awarded e a c h 

p a r t y t h e s p e c i f i c p e r s o n a l and r e a l p r o p e r t y t i t l e d s o l e l y i n 

t h a t p a r t y ' s name o r p r e s e n t l y i n t h a t p a r t y ' s p o s s e s s i o n and 

o r d e r e d t h e t i t l e - h o l d e r t o be r e s p o n s i b l e f o r a l l d e b t 

a s s o c i a t e d w i t h t h o s e p r o p e r t i e s . I n a d d i t i o n , t h e h u s b a n d 

was o r d e r e d t o be s o l e l y r e s p o n s i b l e f o r p a y i n g t h e p a r t i e s ' 

o u t s t a n d i n g f e d e r a l - i n c o m e - t a x d e b t . The j u d g m e n t d i d n o t 

award t h e w i f e any a l i m o n y i n g r o s s o r p e r i o d i c a l i m o n y ; 

m o r e o v e r , i t d i d n o t c o n t a i n a r e s e r v a t i o n o f t h e power t o 

award a l i m o n y . 

The w i f e a p p e a l s and a s s e r t s t h a t t h e t r i a l c o u r t e r r e d 

i n i t s c h i l d - c u s t o d y award, i n d e c l i n i n g t o award t h e w i f e 

e i t h e r a l i m o n y i n g r o s s o r p e r i o d i c a l i m o n y , and i n f a i l i n g t o 

award h e r an a t t o r n e y f e e . I n o r i g i n a l d i v o r c e a c t i o n s , t h e 

p a r t i e s s t a n d on an e q u a l f o o t i n g w i t h no p r e s u m p t i o n o f 
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e n t i t l e m e n t t o c u s t o d y i n u r i n g t o e i t h e r p a r e n t . See Ex p a r t e 

Couch, 521 So. 2d 987 , 989 ( A l a . 1 98 8 ); see a l s o S m i t h v. 

S m i t h , 727 So. 2d 113, 114 ( A l a . C i v . App. 1 9 9 8 ) . The p r i m a r y 

c o n c e r n i n m a k i n g an i n i t i a l d e t e r m i n a t i o n o f c h i l d c u s t o d y 

i n c i d e n t t o a d i v o r c e a c t i o n i s t h e b e s t i n t e r e s t s o f t h e 

c h i l d r e n . See Couch, 521 So. 2d a t 98 9; see a l s o C.B.B. v.  

J.S.D., 831 So. 2d 620, 621 ( A l a . C i v . App. 2 0 0 2 ) . To t h a t 

end, t h e t r i a l c o u r t i s g i v e n w i d e d i s c r e t i o n i n a w a r d i n g 

c u s t o d y and e s t a b l i s h i n g v i s i t a t i o n , and i t s d e t e r m i n a t i o n o f 

s u c h m a t t e r s w i l l n o t be r e v e r s e d a b s e n t a s h o w i n g o f a c l e a r 

abuse o f d i s c r e t i o n . See K o v a k a s v. K o v a k a s , 12 So. 3d 693, 

697 ( A l a . C i v . App. 2 0 0 8 ) ; see a l s o K e n t v. G r e e n , 701 So. 2d 

4, 5 ( A l a . C i v . App. 1 9 9 6 ) . 

The o r e t e n u s r u l e i s b a s e d , i n p a r t , on t h e u n i q u e 

p o s i t i o n o f t h e t r i a l c o u r t t o p e r s o n a l l y o b s e r v e t h e p a r t i e s 

and w i t n e s s e s and t o a s s e s s t h e i r demeanor and c r e d i b i l i t y . 

See Ex p a r t e Fann, 810 So. 2d 631, 633 ( A l a . 2 0 0 1 ) ; see a l s o 

K e n t , 701 So. 2d a t 5. A d d i t i o n a l l y , " ' [ i ] n c h i l d c u s t o d y 

c a s e s e s p e c i a l l y , t h e p e r c e p t i o n o f an a t t e n t i v e t r i a l j u d g e 

i s o f g r e a t i m p o r t a n c e . ' " Fann, 810 So. 2d a t 633 ( q u o t i n g 

W i l l i a m s v. W i l l i a m s , 402 So. 2d 1029, 1032 ( A l a . C i v . App. 

1 9 8 1 ) ) . F a c t o r s t o be c o n s i d e r e d i n m a k i n g a c h i l d - c u s t o d y 
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award i n c l u d e t h e age and s e x o f t h e c h i l d r e n ; t h e i r 

e m o t i o n a l , s o c i a l , m o r a l , m a t e r i a l , and e d u c a t i o n a l n e e d s ; and 

t h e c h a r a c t e r i s t i c s o f t h o s e s e e k i n g c u s t o d y , i n c l u d i n g t h e i r 

age, c h a r a c t e r , s t a b i l i t y , m e n t a l and p h y s i c a l h e a l t h , and 

t h e i r r e s p e c t i v e home e n v i r o n m e n t s . See Ex p a r t e D e v i n e , 398 

So. 2d 686, 696-97 ( A l a . 1 9 8 1 ) . 

I n t h i s c a s e , b o t h p a r e n t s s o u g h t a f a v o r a b l e c h i l d -

c u s t o d y award i n c i d e n t t o t h e p a r t i e s ' d i v o r c e . The w i f e 

t e s t i f i e d t h a t t h e h u s b a n d had r e g u l a r l y a b u s e d a l c o h o l d u r i n g 

t h e m a r r i a g e , b u t t h e h u s b a n d s t a t e d t h a t he had s t o p p e d 

a b u s i n g a l c o h o l a f t e r h i s l a s t d r i v i n g - w h i l e - i n t o x i c a t e d 

a r r e s t . He s t a t e d t h a t he knew t h a t t h e w i f e had been t h e 

p r i m a r y c a r e g i v e r f o r t h e c h i l d r e n d u r i n g t h e i r y o u t h , b u t 

a s s e r t e d t h a t t h e c h i l d r e n had become t e e n a g e r s and t h a t he 

i n t e n d e d t o be more s u p p o r t i v e o f t h e i r a c t i v i t i e s and 

i n t e r e s t s . F a c t u a l d e t e r m i n a t i o n s b a s e d on c o n f l i c t i n g 

e v i d e n c e a r e w i t h i n t h e sound d i s c r e t i o n o f t h e t r i a l c o u r t . 

See C.B.B., 831 So. 2d a t 622. " A p p e l l a t e c o u r t s do n o t s i t 

i n judgment o f d i s p u t e d e v i d e n c e t h a t was p r e s e n t e d o r e t e n u s 

b e f o r e t h e t r i a l c o u r t i n a c u s t o d y h e a r i n g . " Ex p a r t e  

B r y o w s k y , 676 So. 2d 1322, 1324 ( A l a . 1 9 9 6 ) . T h i s c o u r t i s 

n o t p e r m i t t e d t o r e w e i g h t h e e v i d e n c e on a p p e a l o r t o 
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s u b s t i t u t e i t s judgment f o r t h a t o f t h e t r i a l c o u r t . See Ex  

p a r t e P a t r o n a s , 693 So. 2d 473, 475 ( A l a . 1 9 9 7 ) . B e s i d e s t h e 

t e s t i m o n y o f t h e p a r e n t s , t h e t r i a l c o u r t had e v i d e n c e t h a t 

t h e p a r t i e s had managed t o d e v e l o p and e s t a b l i s h a s h a r e d -

c u s t o d y a r r a n g e m e n t p e n d e n t e l i t e , s u c h t h a t b o t h p a r e n t s 

t e s t i f i e d t h a t t h e c h i l d r e n had n o t been a d v e r s e l y i m p a c t e d by 

t h e p e n d i n g d i v o r c e a c t i o n . B a s e d upon t h e r e c o r d e v i d e n c e , 

we c a n n o t c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d t o r e v e r s a l i n 

a w a r d i n g j o i n t l e g a l and p h y s i c a l c u s t o d y o f t h e c h i l d r e n t o 

t h e p a r e n t s i n t h i s c a s e . 

The w i f e n e x t a s s e r t s t h a t t h e t r i a l c o u r t e r r e d i n i t s 

m a r i t a l - p r o p e r t y d i v i s i o n and i t s f a i l u r e t o a w a r d any t y p e o f 

a l i m o n y t o h e r . A l a b a m a l a w i s w e l l s e t t l e d t h a t p r o p e r t y -

d i v i s i o n i s s u e s a r e w i t h i n t h e t r i a l c o u r t ' s b r o a d d i s c r e t i o n , 

and a j u d g m e n t must be p l a i n l y and p a l p a b l y b e y o n d t h e s c o p e 

o f t h a t d i s c r e t i o n b e f o r e t h e j u d g m e n t can be d i s t u r b e d on 

a p p e a l . See M c C l e l l a n d v. M c C l e l l a n d , 841 So. 2d 1264, 1271 

( A l a . C i v . A p p . 2 0 0 2 ) . When d i v i d i n g m a r i t a l p r o p e r t y , a 

t r i a l c o u r t s h o u l d c o n s i d e r s e v e r a l f a c t o r s , i n c l u d i n g t h e 

l e n g t h o f t h e m a r r i a g e ; t h e age and h e a l t h o f t h e p a r t i e s ; t h e 

f u t u r e p r o s p e c t s o f t h e p a r t i e s ; t h e s o u r c e , t y p e , and v a l u e 
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o f t h e p r o p e r t y ; t h e s t a n d a r d o f l i v i n g t o w h i c h t h e p a r t i e s 

h ave become a c c u s t o m e d d u r i n g t h e m a r r i a g e ; and t h e f a u l t o f 

t h e p a r t i e s c o n t r i b u t i n g t o t h e b r e a k u p o f t h e m a r r i a g e . See  

G o l d e n v. G o l d e n , 681 So. 2d 605, 608 ( A l a . C i v . App. 1 9 9 6 ) ; 

see a l s o Ex p a r t e E l l i o t t , 782 So. 2d 308, 311-12 ( A l a . 2 0 0 0 ) , 

and M o r r i s o n v. M o r r i s o n , 540 So. 2d 80, 81 ( A l a . C i v . App. 

1989) ( a f f i r m i n g d i v i s i o n o f p r o p e r t y u n d e r w h i c h one s p o u s e 

was awarded a l l t h e m a r i t a l r e a l p r o p e r t y ) . 

"A c o u r t has no f i x e d s t a n d a r d t o f o l l o w i n a w a r d i n g 

a l i m o n y o r i n d i v i d i n g m a r i t a l p r o p e r t y [ ; r ] a t h e r t h e award o r 

d i v i s i o n need o n l y be e q u i t a b l e and be s u p p o r t e d by t h e 

p a r t i c u l a r f a c t s o f t h e c a s e . " Ex p a r t e E l l i o t t , 782 So. 2d a t 

311; see a l s o H a l l v. H a l l , 8 95 So. 2d 299, 303 ( A l a . C i v . 

App. 2 0 0 4 ) . I n e x a m i n i n g w h e t h e r t h e t r i a l c o u r t a c t e d w i t h i n 

i t s d i s c r e t i o n i n d i v i d i n g t h e p a r t i e s ' p r o p e r t y o r 

d e t e r m i n i n g w h e t h e r t o award a l i m o n y , an a p p e l l a t e c o u r t 

r e v i e w s t h e e n t i r e j u d g m e n t . See O'Neal v. O ' N e a l , 678 So. 2d 

161, 164 ( A l a . C i v . App. 1 9 9 6 ) . 

R e g a r d i n g t h e p a r t i e s ' f i n a n c e s , t h e t e s t i m o n y was c l e a r 

t h a t t h e h u s b a n d had been t h e p r i m a r y b r e a d w i n n e r t h r o u g h o u t 

t h e m a r r i a g e ; a f t e r t h e p a r t i e s had m a r r i e d , t h e w i f e had 
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s t a y e d home t o r e a r t h e c h i l d r e n and t h e h u s b a n d had w o r k e d 

f o r h i s f a m i l y b u s i n e s s and i n v e s t e d i n r e a l e s t a t e . A f t e r 

b e c o m i n g l i c e n s e d as a r e a l t o r , t h e h u s b a n d had begun w o r k i n g 

f o r a l o c a l r e a l - e s t a t e company; d e s p i t e t e s t i m o n y c o n c e r n i n g 

o n g o i n g f i n a n c i a l p r o b l e m s , t h e h u s b a n d s u b m i t t e d a Form W-2 

i n d i c a t i n g t h a t he had e a r n e d $70,000 f r o m t h e r e a l t y company 

i n 2009. I n a d d i t i o n , d e s p i t e h i s p r o f e s s e d l a c k o f inc o m e , 

t h e h u s b a n d ' s bank s t a t e m e n t s f r o m t h e f i r s t two months o f 

2010 i n d i c a t e t h a t he had e a r n e d $8,562.99 ($3,300.94 + 

$3,118.50 + $2,143.55) f r o m t h e r e a l t y company d u r i n g t h e 

f i r s t 60 days o f t h e y e a r . The w i f e t e s t i f i e d t h a t , t h e month 

b e f o r e t r i a l , t h e h u s b a n d h a d b e e n a b l e t o a f f o r d t o t a k e t h e 

c h i l d r e n t o t h e G u l f c o a s t f o r s e v e r a l d a y s d u r i n g s p r i n g 

b r e a k . She a l s o n o t e d t h a t , d u r i n g t h e same t i m e t h e h u s b a n d 

a l l o w e d h e r two m o t o r v e h i c l e s t o be r e p o s s e s s e d f o r 

nonpayment, he h a d made a l l t h e payments on t h e i r e l d e s t s o n ' s 

m o t o r v e h i c l e and a u t o m o b i l e i n s u r a n c e . 

The w i f e , n o t h a v i n g w o r k e d f o r a number o f y e a r s , has no 

c r e d i t h i s t o r y a n d has been u n a b l e t o a f f o r d t o r e n t an 

a p a r t m e n t o r t o p a y f o r a m o t o r v e h i c l e d u r i n g t h e p e n d e n c y o f 

t h e d i v o r c e a c t i o n . E v e n i f t h e t r i a l c o u r t c o u l d p r o p e r l y 
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c o n c l u d e t h a t t h e c o n f l i c t i n g e v i d e n c e r e g a r d i n g t h e h u s b a n d ' s 

i n v e s t m e n t p r o p e r t i e s l e f t no e q u i t y t o d i v i d e b e t w e e n t h e 

p a r t i e s as a l i m o n y i n g r o s s , t h e w i f e ' s m o n t h l y income o f $737 

i s s u b s t a n t i a l l y l e s s t h a n t h e h u s b a n d ' s m o n t h l y e a r n i n g s . 

The w i d e d i s p a r i t y b e t w e e n t h e h u s b a n d ' s m o n t h l y income 

( r a n g i n g a t a minimum b e t w e e n $3,000 and $ 4 , 4 0 0 ) and t h a t o f 

t h e w i f e l e a d s us t o t h e i n e v i t a b l e c o n c l u s i o n t h a t t h e t r i a l 

c o u r t e r r e d when i t f a i l e d t o a w a r d t h e w i f e some amount o f 

p e r i o d i c a l i m o n y . I t i s c l e a r f r o m t h e r e c o r d t h a t t h e w i f e 

c a n n o t p r e s e n t l y s u r v i v e w i t h o u t some t y p e o f s u p p o r t , and we 

t h e r e f o r e must r e v e r s e t h e j u d g m e n t on t h a t i s s u e . 

B e c a u s e we a r e r e v e r s i n g t h e j u d g m e n t f o r f a i l u r e t o 

a w a r d t h e w i f e some amount o f s p o u s a l s u p p o r t , we p r e t e r m i t 

d i s c u s s i o n o f t h e l a c k o f an a t t o r n e y - f e e a w a r d t o t h e w i f e . 

We s i m p l y n o t e t h a t c e r t a i n " ' [ f ] a c t o r s t o be c o n s i d e r e d b y 

t h e t r i a l c o u r t when a w a r d i n g s u c h f e e s i n c l u d e t h e f i n a n c i a l 

c i r c u m s t a n c e s o f t h e p a r t i e s , t h e p a r t i e s ' c o n d u c t , t h e 

r e s u l t s o f t h e l i t i g a t i o n , and, where a p p r o p r i a t e , t h e t r i a l 

c o u r t ' s k n o w l e d g e and e x p e r i e n c e as t o t h e v a l u e o f t h e 

s e r v i c e s p e r f o r m e d by t h e a t t o r n e y . ' " G l o v e r v. G l o v e r , 678 

So. 2d 174, 17 6 ( A l a . C i v . App. 1 996) ( q u o t i n g F i g u r e s v. 
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F i g u r e s , 624 So. 2d 188, 191 ( A l a . C i v . App. 1 9 9 3 ) ) . 

C o n s i d e r i n g t h e outcome o f t h e l i t i g a t i o n and t h e w i f e ' s 

m i n i m a l i n c o m e , an a t t o r n e y - f e e a w a r d on remand may be 

a p p r o p r i a t e . 

The t r i a l c o u r t ' s j u dgment i s due t o be a f f i r m e d as t o 

t h e c h i l d - c u s t o d y a w a r d and r e v e r s e d as t o t h e f a i l u r e t o 

a w a r d p e r i o d i c a l i m o n y o r s u p p o r t t o t h e w i f e . The w i f e i s 

a w a r d e d $2,000 as an a t t o r n e y f e e on a p p e a l . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P . J . , and B r y a n , Thomas, and Moore, J J . , 

c o n c u r . 
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