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i n f a v o r o f t h e F i r s t N a t i o n a l Bank o f A t m o r e d/b/a F i r s t 

N a t i o n a l Bank and T r u s t ("the B a n k " ) . We a f f i r m . 

F a c t s and P r o c e d u r a l H i s t o r y 

The C o l b e r t s own a t w o - s t o r y b u i l d i n g i n downtown A t m o r e . 

The Bank owned a o n e - s t o r y b u i l d i n g l o c a t e d t o t h e e a s t o f t h e 

C o l b e r t s ' b u i l d i n g ; one w a l l o f t h e Bank's b u i l d i n g a b u t t e d 

one o f t h e o u t e r w a l l s o f t h e C o l b e r t s ' b u i l d i n g . The B a n k ' s 

b u i l d i n g a l r e a d y e x i s t e d when t h e C o l b e r t s ' b u i l d i n g was 

c o n s t r u c t e d . I n l a t e A p r i l o r e a r l y May 2005, t h e Bank 

i n f o r m e d t h e C o l b e r t s t h a t i t i n t e n d e d t o d e m o l i s h i t s 

b u i l d i n g . The Bank o f f e r e d t o p u r c h a s e t h e C o l b e r t s ' 

b u i l d i n g ; h o w e v e r, t h e p a r t i e s c o u l d n o t a g r e e on a p u r c h a s e 

p r i c e . A f t e r t h e p u r c h a s e n e g o t i a t i o n s ended, t h e Bank 

c o n t i n u e d w i t h i t s d e m o l i t i o n p l a n s . 

B e f o r e d e m o l i s h i n g i t s b u i l d i n g , t h e Bank h i r e d a 

s u r v e y i n g company t o d e t e r m i n e t h e b o u n d a r y l i n e s o f i t s 

p r o p e r t y . The s u r v e y i n g company d e t e r m i n e d t h a t t h e b o u n d a r y 

l i n e b e t w e e n t h e Bank's p r o p e r t y a n d t h e C o l b e r t s ' p r o p e r t y 

r a n b e t w e e n t h e C o l b e r t s ' b u i l d i n g and t h e Bank's b u i l d i n g . 

The C o l b e r t s a l s o h i r e d a s u r v e y i n g company t o s u r v e y t h e 

b o u n d a r y o f t h e i r p r o p e r t y . The s u r v e y company h i r e d b y t h e 
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C o l b e r t s a l s o d e t e r m i n e d t h a t t h e p r o p e r t y l i n e b e t w e e n t h e 

C o l b e r t s ' p r o p e r t y and t h e Bank's p r o p e r t y r a n b e t w e e n t h e two 

b u i l d i n g s . 

The Bank h i r e d G u l f C o n s t r u c t i o n , LLC, t o d e m o l i s h i t s 

b u i l d i n g . G u l f i n i t i a l l y d e m o l i s h e d a l l o f t h e Bank's 

b u i l d i n g e x c e p t f o r t h e w a l l t h a t a b u t t e d t h e C o l b e r t s ' 

b u i l d i n g . I n O c t o b e r 2005, G u l f began d e m o l i s h i n g t h e 

a b u t t i n g w a l l b y hand, u s i n g s m a l l j a c k h a m m e r s . A f t e r t h e 

f i r s t d ay o f d e m o l i t i o n o f t h e a b u t t i n g w a l l , t h e C o l b e r t s 

e x p r e s s e d c o n c e r n t o t h e Bank o v e r t h e c o n d i t i o n o f t h e w a l l 

o f t h e i r b u i l d i n g t h a t was b e i n g r e v e a l e d b y t h e d e m o l i t i o n o f 

t h e w a l l o f t h e B a n k ' s b u i l d i n g . The w a l l o f t h e C o l b e r t s ' 

b u i l d i n g h a d b r i c k s t h a t h a d bee n l a i d u n e v e n l y and some o f 

t h e j o i n t s l a c k e d m o r t a r . The Bank d e c i d e d t o c o n t i n u e t o 

d e m o l i s h i t s w a l l . 

On O c t o b e r 3 0 , 2005, as t h e d e m o l i t i o n work c o n t i n u e d , 

G u l f u n c o v e r e d a p o r t i o n o f t h e C o l b e r t s ' w a l l where some o f 

t h e b r i c k s were m i s s i n g , r e s u l t i n g i n a h o l e i n t h e C o l b e r t s ' 

w a l l . G u l f s t o p p e d i t s d e m o l i t i o n e f f o r t s a nd n o t i f i e d t h e 

C o l b e r t s and t h e Bank o f t h e c o n d i t i o n o f t h e C o l b e r t s ' w a l l . 

No f u r t h e r d e m o l i t i o n was done on t h e Bank's w a l l . 
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On A p r i l 14, 2007, t h e C o l b e r t s f i l e d a c o m p l a i n t i n t h e 

t r i a l c o u r t a s s e r t i n g c l a i m s o f f r a u d , n e g l i g e n c e , w a n t o n n e s s , 

" w i l l f u l n e s s , " and t r e s p a s s a g a i n s t t h e Bank and f i c t i t i o u s l y 

named p a r t i e s . 1 I n t h e i r c o m p l a i n t , t h e C o l b e r t s a l l e g e d t h a t 

t h e Bank h a d damaged t h e i r p r o p e r t y so t h a t r a i n w a t e r h a d 

begun e n t e r i n g t h e b u i l d i n g t h r o u g h t h e w a l l and t h a t t h e y h a d 

s u f f e r e d d i s r u p t i o n s t o t h e i r l i v e s and h a d s u f f e r e d m e n t a l 

a n g u i s h . The C o l b e r t s r e q u e s t e d t h a t t h e t r i a l c o u r t a w a r d 

them c o m p e n s a t o r y damages, p u n i t i v e damages, i n t e r e s t , c o s t s , 

and an a t t o r n e y f e e . The Bank a n s w e r e d t h e C o l b e r t s ' 

c o m p l a i n t , d e n y i n g a l l t h e C o l b e r t s ' m a t e r i a l a l l e g a t i o n s . 

The Bank f i l e d a m o t i o n f o r summary judgment on a l l t h e 

C o l b e r t s ' c l a i m s . The t r i a l c o u r t d e n i e d t h e B a n k ' s m o t i o n 

f o r a summary j u d g m e n t , and t h e c a s e p r o c e e d e d t o a j u r y 

t r i a l . A t t h e c l o s e o f t h e C o l b e r t s ' c a s e , t h e Bank moved t h e 

t r i a l c o u r t f o r a JML. A f t e r h e a r i n g e x t e n s i v e argument by 

c o u n s e l f o r b o t h p a r t i e s , t h e t r i a l c o u r t e n t e r e d a JML i n 

f a v o r o f t h e Bank on a l l t h e C o l b e r t s ' c l a i m s . The C o l b e r t s 

1The C o l b e r t s l a t e r amended t h e i r c o m p l a i n t , s u b s t i t u t i n g 
G u l f f o r one o f t h e f i c t i t i o u s l y named p a r t i e s . G u l f l a t e r 
e n t e r e d i n t o a p r o t a n t o s e t t l e m e n t w i t h t h e C o l b e r t s . 
P u r s u a n t t o t h e s e t t l e m e n t , t h e t r i a l c o u r t d i s m i s s e d G u l f 
f r o m t h e l a w s u i t . 
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a p p e a l e d t o t h e A l a b a m a Supreme C o u r t . Our supreme c o u r t 

t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t , p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , 

A l a . Code 1975. 

S t a n d a r d o f R e v i e w 

"When r e v i e w i n g a r u l i n g on a m o t i o n f o r a JML, 
t h i s C o u r t u s e s t h e same s t a n d a r d t h e t r i a l c o u r t 
u s e d i n i t i a l l y i n d e c i d i n g w h e t h e r t o g r a n t o r deny 
t h e m o t i o n f o r a JML. P a l m H a r b o r Homes, I n c . v. 
C r a w f o r d , 689 So. 2d 3 ( A l a . 1 9 9 7 ) . R e g a r d i n g 
q u e s t i o n s o f f a c t , t h e u l t i m a t e q u e s t i o n i s w h e t h e r 
t h e nonmovant has p r e s e n t e d s u f f i c i e n t e v i d e n c e t o 
a l l o w t h e c a s e t o be s u b m i t t e d t o t h e j u r y f o r a 
f a c t u a l r e s o l u t i o n . C a r t e r v. H e n d e r s o n , 598 So. 2d 
1350 ( A l a . 1 9 9 2 ) . The nonmovant must have p r e s e n t e d 
s u b s t a n t i a l e v i d e n c e i n o r d e r t o w i t h s t a n d a m o t i o n 
f o r a JML. See § 12-21-12, A l a . Code 1975; West v.  
F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 
870, 871 ( A l a . 1 9 8 9 ) . A r e v i e w i n g c o u r t must 
d e t e r m i n e w h e t h e r t h e p a r t y who b e a r s t h e b u r d e n o f 
p r o o f has p r o d u c e d s u b s t a n t i a l e v i d e n c e c r e a t i n g a 
f a c t u a l d i s p u t e r e q u i r i n g r e s o l u t i o n by t h e j u r y . 
C a r t e r , 598 So. 2d a t 1353. I n r e v i e w i n g a r u l i n g 
on a m o t i o n f o r a JML, t h i s C o u r t v i e w s t h e e v i d e n c e 
i n t h e l i g h t most f a v o r a b l e t o t h e nonmovant and 
e n t e r t a i n s s u c h r e a s o n a b l e i n f e r e n c e s as t h e j u r y 
w o u l d have b e e n f r e e t o draw. I d . R e g a r d i n g a 
q u e s t i o n o f l a w , however, t h i s C o u r t i n d u l g e s no 
p r e s u m p t i o n o f c o r r e c t n e s s as t o t h e t r i a l c o u r t ' s 
r u l i n g . R i c w i l , I n c . v. S.L. Pappas & Co., 599 So. 
2d 1126 ( A l a . 1 9 9 2 ) . " 

W a d d e l l & Reed, I n c . v. U n i t e d I n v e s t o r s L i f e I n s . Co., 875 

So. 2d 1143, 1152 ( A l a . 2 0 0 3 ) . 

A n a l y s i s 

I . D i r e c t and i n d i r e c t t r e s p a s s 
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The C o l b e r t s a r g u e on a p p e a l t h a t t h e t r i a l c o u r t e r r e d 

when i t e n t e r e d a JML on t h e i r t r e s p a s s c l a i m s . We w i l l f i r s t 

a d d r e s s t h e C o l b e r t s ' argument t h a t t h e y p r e s e n t e d s u b s t a n t i a l 

e v i d e n c e i n s u p p o r t o f t h e i r d i r e c t - t r e s p a s s c l a i m . 

" ' T r e s p a s s ' has be e n d e f i n e d as ' [ a ] n y e n t r y on t h e l a n d o f 

a n o t h e r w i t h o u t e x p r e s s o r i m p l i e d a u t h o r i t y . ' " C e n t r a l  

P a r k i n g S y s . o f A l a b a m a , I n c . v. S t e e n , 707 So. 2d 226, 228 

( A l a . 1 9 9 7 ) ( q u o t i n g F o u s t v. K i n n e y , 202 A l a . 392, 393, 80 So. 

474, 475 ( 1 9 1 8 ) ) . The C o l b e r t s f i r s t a r g u e t h a t t h e Bank 

t r e s p a s s e d on t h e i r p r o p e r t y b y r e m o v i n g t h e Bank's w a l l 

b e c a u s e , t h e C o l b e r t s s a y , t h e y p r e s e n t e d s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t p a r t o f t h e Bank's w a l l was l o c a t e d on t h e 

C o l b e r t s ' p r o p e r t y . 

A t t r i a l , S i d n e y O r r e l l , a p r o f e s s i o n a l l a n d s u r v e y o r , 

t e s t i f i e d t h a t he h a d bee n h i r e d by t h e Bank t o s u r v e y t h e 

b o u n d a r y l i n e s o f t h e Bank's p r o p e r t y . O r r e l l t e s t i f i e d t h a t 

he h a d d e t e r m i n e d t h a t t h e b o u n d a r y l i n e b e t w e e n t h e B a n k ' s 

p r o p e r t y a n d t h e C o l b e r t s ' p r o p e r t y r a n down t h e f a c e o f t h e 

w a l l o f t h e C o l b e r t s ' b u i l d i n g , p l a c i n g t h e Bank's b u i l d i n g 

s o l e l y on i t s p r o p e r t y and t h e C o l b e r t s ' b u i l d i n g s o l e l y on 

t h e i r p r o p e r t y . A c c o r d i n g t o O r r e l l , he r e a c h e d h i s 
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c o n c l u s i o n r e g a r d i n g t h e l o c a t i o n o f t h e b o u n d a r y l i n e a f t e r 

e x a m i n i n g t h e o l d p l a t s a nd deeds t o t h e p r o p e r t y a nd b y t h e n 

s u r v e y i n g t h e p r o p e r t y , t a k i n g measurements and l o o k i n g f o r 

p r e e x i s t i n g b o u n d a r y - l i n e m a r k e r s . 

O r r e l l s t a t e d t h a t he h a d p l a c e d a cap a n d n a i l a t one 

c o r n e r o f t h e p r o p e r t y l i n e b e t w e e n t h e two p r o p e r t i e s . 

A c c o r d i n g t o O r r e l l , t h e cap p r o v i d e s a r e f e r e n c e p o i n t f o r 

t h e b o u n d a r y l i n e b e t w e e n t h e two p r o p e r t i e s . O r r e l l 

t e s t i f i e d w i t h r e s p e c t t o t h e p l a c e m e n t o f t h e cap and n a i l : 

"When you have two b u i l d i n g s t h a t a r e j o i n e d 
t o g e t h e r i t ' s i m p o s s i b l e t o s t r i k e a l i n e b e t w e e n 
two p o i n t s b e c a u s e two b u i l d i n g s -- t h e r e was [no] 
a i r b e t w e e n t h e s e b u i l d i n g s . They were b u t t e d 
t o g e t h e r s o , you know, we p u t o u r p o i n t s t o t h e b e s t 
p o s s i b l e way we can i n l i n e w i t h t h e f a c e o f t h o s e 
b u i l d i n g s where t h e y j o i n t o g e t h e r . " 

When a s k e d b y t h e Bank's a t t o r n e y w h e t h e r " r e g a r d l e s s o f where 

a p h o t o g r a p h may r e f l e c t t h a t t h a t [cap and n a i l ] i s l o c a t e d 

t h e b o t t o m l i n e i s t h a t t h e p r o p e r t y l i n e , a c c o r d i n g t o y o u r 

map, shows t h a t i t d i v i d e s t h o s e two b u i l d i n g s a nd r u n s down 

t h e f a c e o f [ t h e C o l b e r t s ' ] w a l l , " O r r e l l r e s p o n d e d t h a t t h e 

Bank's a t t o r n e y was c o r r e c t . 

W i l l i a m W h i t t l e , a p r o f e s s i o n a l l a n d s u r v e y o r who h a d 

been h i r e d by t h e C o l b e r t s , a l s o t e s t i f i e d a t t r i a l . W h i t t l e 
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s t a t e d t h a t t h e C o l b e r t s h a d h i r e d h i m t o d e t e r m i n e t h e 

l o c a t i o n o f t h e b o u n d a r y l i n e b e t w e e n t h e C o l b e r t s ' p r o p e r t y 

and t h e B a n k ' s p r o p e r t y . W h i t t l e t e s t i f i e d t h a t he h a d 

d e t e r m i n e d t h a t t h e p r o p e r t y l i n e b e t w e e n t h e B a n k ' s p r o p e r t y 

and t h e C o l b e r t s ' p r o p e r t y r a n down t h e f a c e o f t h e C o l b e r t s ' 

b u i l d i n g . A c c o r d i n g t o W h i t t l e , he h a d d e t e r m i n e d t h e 

l o c a t i o n o f t h e p r o p e r t y l i n e b a s e d on t h e l o c a t i o n o f t h e 

e x i s t i n g b u i l d i n g s on t h e b l o c k and t h e l o c a t i o n o f an 

o r i g i n a l , i r o n p i n t h a t he h a d f o u n d . A c c o r d i n g t o W h i t t l e , 

t h e l o c a t i o n o f a c o r n e r m a r k e r , s u c h as t h e cap and n a i l t h a t 

h a d been p l a c e d by O r r e l l , was a p i e c e o f i n f o r m a t i o n t h a t 

c o u l d be u s e d i n d e t e r m i n i n g t h e b o u n d a r y l i n e o f a p r o p e r t y ; 

h o w e v e r , he s a i d , i t was n o t c o n t r o l l i n g . 

The C o l b e r t s a s s e r t t h a t t h e l o c a t i o n o f t h e cap and n a i l 

p l a c e d b y O r r e l l shows t h a t p a r t o f t h e B a n k ' s w a l l was 

l o c a t e d on t h e C o l b e r t s ' p r o p e r t y . T h i s a s s e r t i o n i s n o t 

s u p p o r t e d b y t h e t e s t i m o n y o f O r r e l l o r W h i t t l e . O r r e l l 

t e s t i f i e d t h a t he p l a c e d t h e c o r n e r m a r k e r as b e s t as he c o u l d 

t o r e p r e s e n t t h e p r o p e r t y l i n e t h a t he h a d c a l c u l a t e d . 

W h i t t l e t e s t i f i e d t h a t p l a c e m e n t o f c o r n e r m a r k e r s s u c h as t h e 

cap and n a i l a t i s s u e were o n l y a p i e c e o f i n f o r m a t i o n u s e d t o 
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d e t e r m i n e a p r o p e r t y l i n e . B o t h s u r v e y o r s t e s t i f i e d t h a t t h e 

p r o p e r t y l i n e b e t w e e n t h e Bank's p r o p e r t y and t h e C o l b e r t s ' 

p r o p e r t y r a n down t h e f a c e o f t h e C o l b e r t s ' b u i l d i n g . Thus, 

t h e C o l b e r t s a s s e r t i o n r e g a r d i n g t h e l o c a t i o n o f t h e cap and 

n a i l does n o t r e p r e s e n t s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t 

t h e B a n k ' s w a l l was p a r t i a l l y l o c a t e d on t h e C o l b e r t s ' 

p r o p e r t y . T h e r e f o r e , t h e C o l b e r t s have n o t p r o v i d e d 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t t h e Bank e n t e r e d upon t h e 

C o l b e r t s ' p r o p e r t y when t h e Bank d e m o l i s h e d i t s w a l l . 

The C o l b e r t s a l s o c l a i m t h a t t h e y p r e s e n t e d s u b s t a n t i a l 

e v i d e n c e i n s u p p o r t o f t h e i r c l a i m o f d i r e c t t r e s p a s s b e c a u s e , 

t h e C o l b e r t s s a y , t h e y p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t t h e 

Bank c r o s s e d o n t o t h e C o l b e r t s ' p r o p e r t y and c r e a t e d a h o l e i n 

t h e w a l l o f t h e C o l b e r t s ' b u i l d i n g when t h e Bank d e m o l i s h e d 

t h e a b u t t i n g w a l l o f i t s b u i l d i n g . However, t h e e v i d e n c e 

p o i n t e d t o by t h e C o l b e r t s does n o t s u p p o r t t h a t c o n t e n t i o n . 

Ms. C o l b e r t d i d n o t t e s t i f y t h a t t h e Bank h a d c r e a t e d a h o l e 

i n t h e C o l b e r t s ' w a l l . I n s t e a d , she t e s t i f i e d t h a t t h e Bank 

h a d " r e v e a l e d a h o l e i n t h e [ C o l b e r t s ' ] w a l l . " She a l s o 

t e s t i f i e d t h a t t h e h o l e "had s t a r t e d o u t as a s m a l l p l a c e on 

t h e f a r e n d and [ t h a t t h e y c o u l d ] s e e i t b e i n g r e v e a l e d . " Ms. 
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C o l b e r t s ' t e s t i m o n y t h a t t h e h o l e h a d b e e n r e v e a l e d s u p p o r t s 

an i n f e r e n c e t h a t t h e h o l e i n t h e w a l l p r e e x i s t e d t h e 

d e m o l i t i o n o f t h e Bank's w a l l a n d t h a t t h e h o l e became 

a p p a r e n t once t h e B a n k's w a l l was removed, n o t t h a t t h e Bank 

c r e a t e d t h e h o l e i n t h e C o l b e r t s ' w a l l . 

The C o l b e r t s a l s o r e l y on t h e t e s t i m o n y o f M y l e s Reed, a 

c o n t r a c t o r and f r i e n d o f t h e C o l b e r t s , t o s u p p o r t t h e i r 

c o n t e n t i o n t h a t t h e y p r e s e n t e d s u b s t a n t i a l e v i d e n c e i n d i c a t i n g 

t h a t t h e Bank c r e a t e d a h o l e i n t h e C o l b e r t s ' w a l l . The 

C o l b e r t s ' c o u n s e l p r e s e n t e d a p h o t o g r a p h o f t h e w a l l t o Reed 

and a s k e d w h e t h e r i t a p p e a r e d t h a t t h e C o l b e r t s ' w a l l h a d b e e n 

damaged. Reed s t a t e d : 

" I t a p p e a r s t h a t [ t h e Bank] g o t a l i t t l e c a r r i e d 
away i n t h i s a r e a r i g h t i n h e r e . I f t h i s p l a n e i s 
t h e same as t h i s p l a n e , w h i c h i t a p p e a r s t o be, 
l o o k s l i k e t h e y g o t i n t o -- you know, g o t i n t o h i s 
w a l l f r o m h e r e , you know." 

On c r o s s - e x a m i n a t i o n , Reed a d m i t t e d t h a t he was b a s i n g h i s 

o p i n i o n s o l e l y on t h e p h o t o g r a p h , t h a t he h a d n o t p e r s o n a l l y 

i n s p e c t e d t h e a l l e g e d damage t o t h e C o l b e r t s ' w a l l , and t h a t 

he was u n c e r t a i n w h i c h p o r t i o n s o f t h e w a l l i n t h e p h o t o g r a p h 

were t h e C o l b e r t s ' w a l l and w h i c h were t h e r e m a i n i n g p a r t s o f 
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t h e B a n k ' s w a l l . Reed a n s w e r e d "no" when a s k e d by t h e B a nk ' s 

c o u n s e l : 

"Okay. You h a v e n ' t gone b a c k o u t t h e r e t o i n s p e c t i t 
t o v e r i f y t h a t t h a t i s i n d e e d t h e c a s e , t h a t t h o s e 
b r i c k s a r e i n d e e d -- t h i s a r e a where we see m i s s i n g 
b r i c k s a r e b r i c k s t h a t were o r i g i n a l l y i n t h e 
C o l b e r t s ' w a l l , have y o u ? " 

Reed's t e s t i m o n y t h a t t h e Bank h a d c a u s e d t h e h o l e i n t h e 

C o l b e r t s ' w a l l was b a s e d s o l e l y on h i s v i e w i n g a p h o t o g r a p h 

and a p p a r e n t l y c o n c l u d i n g t h a t , b e c a u s e t h e r e was a h o l e i n 

t h e w a l l , i t must have b e e n c a u s e d b y t h e Bank. Reed's 

t e s t i m o n y i s mere s p e c u l a t i o n as t o t h e c a u s e o f t h e h o l e i n 

t h e C o l b e r t s ' w a l l . " ' [ E ] v i d e n c e w h i c h a f f o r d s n o t h i n g more 

t h a n mere s p e c u l a t i o n , c o n j e c t u r e , o r g u e s s i s w h o l l y 

i n s u f f i c i e n t t o w a r r a n t s u b m i s s i o n o f t h e c a s e t o t h e j u r y . ' " 

T u r n e r v. A z a l e a Box Co., 508 So. 2d 253, 254 ( A l a . 1987) 

( q u o t i n g R o b e r t s v. C a r r o l l , 377 So. 2d 944, 946 ( A l a . 1 9 7 9 ) ) . 

T h e r e f o r e , Reed's t e s t i m o n y does n o t p r o v i d e s u b s t a n t i a l 

e v i d e n c e i n s u p p o r t o f t h e C o l b e r t s ' c l a i m s . 

B e c a u s e t h e C o l b e r t s d i d n o t p r e s e n t s u b s t a n t i a l e v i d e n c e 

t o t h e t r i a l c o u r t i n d i c a t i n g t h a t t h e Bank h a d e n t e r e d t h e i r 

p r o p e r t y b y d e m o l i s h i n g i t s w a l l o r b y d a m a g i n g t h e C o l b e r t s ' 
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w a l l , t h e t r i a l c o u r t ' s JML on t h e C o l b e r t s ' d i r e c t - t r e s p a s s 

c l a i m i s due t o be a f f i r m e d . 

The C o l b e r t s n e x t a r g u e t h a t t h e t r i a l c o u r t e r r e d when 

i t e n t e r e d a JML i n f a v o r o f t h e Bank on t h e C o l b e r t s ' 

i n d i r e c t - t r e s p a s s c l a i m . The C o l b e r t s a s s e r t t h a t , when t h e 

Bank d e m o l i s h e d i t s w a l l , i t e x p o s e d t h e C o l b e r t s ' w a l l t o 

r a i n w a t e r and t h a t t h a t r a i n w a t e r i n t r u d e d t h r o u g h t h e 

C o l b e r t s ' w a l l , d a m a g i n g t h e i r b u i l d i n g . Thus, t h e C o l b e r t s 

a s s e r t , t h e B a n k ' s a l t e r a t i o n o f i t s p r o p e r t y , s u c h t h a t i t 

a l l o w e d r a i n w a t e r t o e n t e r t h e C o l b e r t s ' p r o p e r t y , c o n s t i t u t e d 

an i n d i r e c t t r e s p a s s by t h e Bank. 

I n s u p p o r t o f t h e i r a r g u m e n t , t h e C o l b e r t s c i t e W.T.  

R a t l i f f Co. v. H e n l e y , 405 So. 2d 141 ( A l a . 1 9 8 1 ) . I n 

R a t l i f f , t h e A l a b a m a Supreme C o u r t s t a t e d t h a t i n o r d e r t o 

r e c o v e r f o r i n d i r e c t t r e s p a s s a p l a i n t i f f must p r o v e "'1) an 

i n v a s i o n a f f e c t i n g an i n t e r e s t i n t h e e x c l u s i v e p o s s e s s i o n o f 

h i s p r o p e r t y ; 2) an i n t e n t i o n a l d o i n g o f t h e a c t w h i c h r e s u l t s 

i n t h e i n v a s i o n ; 3) r e a s o n a b l e f o r e s e e a b i l i t y t h a t t h e a c t 

done c o u l d r e s u l t i n an i n v a s i o n o f p l a i n t i f f ' s p o s s e s s o r y 

i n t e r e s t ; and 4) s u b s t a n t i a l damages t o t h e r e s . ' " R a t l i f f , 

405 So. 2d a t 145 ( q u o t i n g B o r l a n d v. S a n d e r s L e a d Co., 369 
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So. 2d 523, 529 ( A l a . 1 9 7 9 ) ) . The R a t l i f f c o u r t a l s o s t a t e d 

t h a t " ' " i t i s n o t n e c e s s a r y t h a t t h e f o r e i g n m a t t e r s h o u l d be 

t h r o w n d i r e c t l y and i m m e d i a t e l y upon t h e o t h e r ' s l a n d . I t i s 

enough t h a t an a c t i s done w i t h k n o w l e d g e t h a t i t w i l l t o a 

s u b s t a n t i a l c e r t a i n t y r e s u l t i n t h e e n t r y o f t h e f o r e i g n 

m a t t e r . " ' " R a t l i f f , 405 So. 2d a t 145 ( q u o t i n g R u s h i n g v.  

H o o p e r - M c D o n a l d , I n c . , 293 A l a . 56, 59, 300 So. 2d 94, 97 

( 1 9 7 4 ) , q u o t i n g i n t u r n R e s t a t e m e n t (Second) o f T o r t s § 158, 

" L i a b i l i t y f o r I n t e n t i o n a l I n t r u s i o n s on L a n d " ( 1 9 6 5 ) ) . Our 

supreme c o u r t h e l d i n R a t l i f f t h a t a l a n d o w n e r was l i a b l e f o r 

t r e s p a s s when t h a t l a n d o w n e r h a d p l a c e d s a n d and g r a v e l on i t s 

p r o p e r t y s u c h t h a t t h a t l a n d o w n e r was s u b s t a n t i a l l y c e r t a i n 

t h a t t h e s a n d and g r a v e l w o u l d f l o w o n t o an a d j o i n i n g 

l a n d o w n e r ' s p r o p e r t y . 

The C o l b e r t s a l s o c i t e J o h n s o n v. W a s h i n g t o n , 474 So. 2d 

651 ( A l a . 1985) . The d e f e n d a n t l a n d o w n e r i n J o h n s o n h a d 

removed u n d e r b r u s h and t r e e s f r o m h i s p r o p e r t y and h a d 

c o n s t r u c t e d a p a v e d d r i v e w a y . J o h n s o n , 474 So. 2d a t 653. The 

c h a n g e s t o t h e d e f e n d a n t l a n d o w n e r ' s p r o p e r t y c h a n g e d t h e 

n a t u r a l f l o w o f w a t e r on h i s p r o p e r t y , c a u s i n g i t t o be 

c h a n n e l e d o n t o t h e p l a i n t i f f l a n d o w n e r ' s p r o p e r t y . I d . Our 
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supreme c o u r t h e l d t h a t t h e d e f e n d a n t l a n d o w n e r c o u l d be h e l d 

l i a b l e f o r i n d i r e c t t r e s p a s s , n o t i n g t h a t l i a b i l i t y may l i e 

when "an u p p e r p r o p r i e t o r . . . c h a n n e l s s u r f a c e w a t e r o n t o t h e 

p r o p e r t y o f a l o w e r p r o p r i e t o r , when i t o t h e r w i s e w o u l d have 

been s c a t t e r e d and d i f f u s e d , a n d b y so d o i n g c a u s e s damage t o 

t h e l o w e r p r o p r i e t o r . " I d . 

I n t h i s c a s e , u n l i k e i n R a t l i f f , t h e r e i s no e v i d e n c e 

i n d i c a t i n g t h a t t h e Bank p l a c e d any m a t e r i a l on i t s p r o p e r t y 

w i t h t h e k n o w l e d g e t h a t i t w o u l d f l o w o n t o t h e C o l b e r t s ' 

p r o p e r t y . T h i s c a s e i s a l s o u n l i k e J o h n s o n b e c a u s e t h e r e i s 

no e v i d e n c e i n d i c a t i n g t h a t t h e Bank c o l l e c t e d o r c h a n n e l e d 

w a t e r o n t o t h e C o l b e r t s ' p r o p e r t y . The r a i n w a t e r t h a t t h e 

C o l b e r t s c l a i m e n t e r e d t h e i r p r o p e r t y as a r e s u l t o f t h e 

Bank's d e m o l i t i o n o f i t s w a l l h a d n e v e r e n t e r e d o n t o t h e 

Bank's p r o p e r t y , and t h e Bank h a d n o t i n any way c h a n g e d t h e 

n a t u r a l c o u r s e o f t h e r a i n w a t e r o r c h a n n e l e d t h e r a i n w a t e r 

o n t o t h e C o l b e r t s ' p r o p e r t y . Thus, we f i n d no l e g a l s u p p o r t 

f o r t h e C o l b e r t s ' i n d i r e c t - t r e s p a s s c l a i m . A c c o r d i n g l y , t h e 

t r i a l c o u r t ' s JML on t h e C o l b e r t s ' i n d i r e c t - t r e s p a s s c l a i m i s 

due t o be a f f i r m e d . 

I I . N e g l i g e n c e , w a n t o n n e s s , and " w i l f u l n e s s " c l a i m s 
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The C o l b e r t s ' c l a i m s o f n e g l i g e n c e , w a n t o n n e s s , and 

" w i l f u l n e s s " a r e a l l d e p e n d e n t on t h e C o l b e r t s ' p r e s e n t i n g 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t t h e Bank damaged t h e 

C o l b e r t s ' b u i l d i n g . See A r m s t r o n g Bus. S e r v s . , I n c . v.  

AmSouth Bank, 817 So. 2d 665, 679 ( A l a . 2001) ("The e l e m e n t s 

o f a n e g l i g e n c e c l a i m a r e a d u t y , a b r e a c h o f t h a t d u t y , 

c a u s a t i o n , and damage."); A l f a Mut. I n s . Co. v. R o ush, 723 So. 

2d 1250, 1256 ( A l a . 1998) ("'Wantonness' has been d e f i n e d b y 

t h i s C o u r t as t h e c o n s c i o u s d o i n g o f some a c t o r t h e o m i s s i o n 

o f some d u t y , w h i l e k n o w i n g o f t h e e x i s t i n g c o n d i t i o n s and 

b e i n g c o n s c i o u s t h a t , f r o m d o i n g o r o m i t t i n g t o do an a c t , 

i n j u r y w i l l l i k e l y o r p r o b a b l y r e s u l t . " ) . The C o l b e r t s a r g u e 

on a p p e a l t h a t t h e Bank damaged t h e i r b u i l d i n g by e x p o s i n g t h e 

e x t e r i o r w a l l o f t h e C o l b e r t s ' b u i l d i n g , t h e r e b y a l l o w i n g 

r a i n w a t e r t o p e n e t r a t e t h e w a l l and t h a t t h e Bank d i r e c t l y 

damaged t h e s t r u c t u r e o f t h e w a l l . 

We have a l r e a d y c o n c l u d e d t h a t t h e C o l b e r t s d i d n o t 

p r e s e n t s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t t h e Bank d i r e c t l y 

damaged t h e C o l b e r t s ' w a l l . T h e r e f o r e , t h e C o l b e r t s ' c l a i m o f 

d i r e c t damage t o t h e s t r u c t u r e o f t h e i r w a l l c a n n o t f o r m t h e 
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b a s i s f o r t h e i r n e g l i g e n c e , w a n t o n n e s s , o r " w i l f u l n e s s " 

c l a i m s . 

We now t u r n t o t h e C o l b e r t s ' argument t h a t t h e Bank 

damaged t h e C o l b e r t s ' w a l l b y r e m o v i n g t h e Bank's w a l l , 

t h e r e b y a l l o w i n g r a i n w a t e r t o c o n t a c t t h e w a l l and, 

c o n s e q u e n t l y , t o e n t e r t h e C o l b e r t s ' b u i l d i n g . I n N a b e r s v.  

W i s e , 241 A l a . 612, 4 So. 2d 149 ( 1 9 4 1 ) , t h e Al a b a m a Supreme 

C o u r t s t a t e d : 

"When one a d j o i n i n g l o t owner b u i l d s on h i s own 
p r o p e r t y , one w a l l f l u s h w i t h t h e l i n e , b u t r e s t i n g 
w h o l l y on h i s own p r o p e r t y , t h e a d j o i n i n g owner 
a c q u i r e s no i n t e r e s t n o r easement i n s u c h w a l l . He 
c a n n o t a c q u i r e s u c h i n t e r e s t o t h e r t h a n b y g r a n t , o r 
by p r e s c r i p t i o n r a i s i n g a p r e s u m p t i o n o f a g r a n t . He 
c a n n o t , as o f r i g h t , u se s u c h w a l l as a common w a l l , 
o r as l a t e r a l s u p p o r t f o r a b u i l d i n g t h e r e a f t e r 
e r e c t e d on h i s own l o t . The owner o f t h e w a l l may 
r a z e same a t w i l l . B i s q u a y v. J e u n e l o t , 10 A l a . 245, 
44 Am. Dec. 483 [ ( 1 8 4 6 ) ] ; Moody v. M c C l e l l a n d , 39 
A l a . 45, 84 Am. Dec. 770 [ ( 1 8 6 3 ) ] . " 

241 A l a . a t 616, 4 So. 2d a t 149. As we n o t e d above, t h e 

e v i d e n c e a t t r i a l showed t h a t t h e Bank's w a l l was l o c a t e d 

e n t i r e l y on i t s own p r o p e r t y . Thus, t h e Bank c o u l d d e m o l i s h 

i t s w a l l a t w i l l . I d . The o n l y d u t y t h e Bank owed t h e 

C o l b e r t s was t o n o t damage t h e w a l l o f t h e C o l b e r t s ' b u i l d i n g 

when i t removed i t s own w a l l . The C o l b e r t s ' argument a p p e a r s 

t o be t h a t t h e Bank h a d a d u t y t o p r o t e c t t h e C o l b e r t s f r o m 
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t h e p r e e x i s t i n g c o n d i t i o n o f t h e C o l b e r t s ' own w a l l . We f i n d 

no s u p p o r t f o r t h i s p r o p o s i t i o n i n t h e a u t h o r i t i e s c i t e d b y 

t h e C o l b e r t s . See T u c k e r v. N i c h o l s , 431 So. 2d 1263, 1265 

( A l a . 1 9 8 3 ) ( s t a t i n g t h a t i n o r d e r t o s e c u r e a r e v e r s a l " t h e 

a p p e l l a n t has an a f f i r m a t i v e d u t y o f s h o w i n g e r r o r upon t h e 

r e c o r d " ) ; see a l s o S c h i e s z v. S c h i e s z , 941 So. 2d 27 9, 28 9 

( A l a . C i v . App. 2006) ( " I t i s n o t t h e f u n c t i o n o f t h i s c o u r t t o 

a d v o c a t e a p o s i t i o n on b e h a l f o f an a p p e l l a n t o r t o c r e a t e a 

l e g a l argument f o r t h e a p p e l l a n t . " ) . T h e r e f o r e , t h e t r i a l 

c o u r t ' s JML on t h e C o l b e r t s ' c l a i m s o f n e g l i g e n c e , w a n t o n n e s s , 

and " w i l f u l n e s s " i s due t o be a f f i r m e d . 2 , 3 

The t r i a l c o u r t d i d n o t e r r when i t e n t e r e d a JML i n 

f a v o r o f t h e Bank on a l l t h e C o l b e r t s ' c l a i m s ; t h e r e f o r e , we 

a f f i r m t h e t r i a l c o u r t ' s j u d g m e n t . 

AFFIRMED. 

2The t r i a l c o u r t a l s o e n t e r e d a JML i n f a v o r o f t h e Bank 
on t h e C o l b e r t s ' f r a u d c l a i m . The C o l b e r t s do n o t p r e s e n t any 
a r gument on a p p e a l c o n c e r n i n g t h e i r f r a u d c l a i m ; t h e r e f o r e , 
t h e y have a b a n d o n e d t h a t c l a i m . See Newson v. P r o t e c t i v e  
I n d u s t r i a l I n s . Co., 890 So. 2d 81, 86 ( A l a . 2 0 0 3 ) . 

3 B e c a u s e we d e t e r m i n e t h a t t h e C o l b e r t s d i d n o t p r e s e n t 
s u b s t a n t i a l e v i d e n c e i n s u p p o r t o f t h e i r c l a i m s , we p r e t e r m i t 
t h e C o l b e r t s ' r e m a i n i n g a r g u m e n t s on a p p e a l . See F a v o r i t e  
M a r k e t S t o r e v. W a l d r o p , 924 So. 2d 719, 723 ( A l a . C i v . App. 
2 0 0 5 ) . 
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