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This 1s the second time this matter has been before this

court. In Y.N. v Jefferscon County Department of Human

Resources, 37 So. 3d 836, 837-38 (Ala. Civ. App. 2009), this
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court set forth the procedural history and facts of this
matter as follows:

"On December 13, 2007, the Jefferscen County
Department of Human Resources ("DHR') filed
complaints alleging that B.N. and W.N, ITT
(hereinafter together referred to as 'the children')
were dependent children., The dependency complaints
alleged that the children's parents, Y.N. ('the
mother') and W.N., Jr. ('the father'), were abusing
drugs and that the children were not adeguately
supervised, On December 14, 2007, the Jjuvenile
court entered orders finding the children dependent
and placing them in the pendente lite custody of
K.F., &a cousin of the children. The record
indicates that the mother and the father were
ordered to submit to substance-abuse assessments and
psychological evaluations, to submit to random drug
tests, and to cbhtain and maintain stable housing and
employment as regquirements for family reunification.
Both parents were awarded wvisitation with the
children,

"Subseguently entered review orders Iindicate
that the parents were ordered to comply with the
recommendations resulting from the substance-abuse
assessments, which included treatment for substance-

abuse problems. The reccrd 1indicates that the
parents did nct comply with the reunification
requirements.

"Pursuant Lo review corders entered in April
2008, pendente lite custody of the children was
changed te place them in the pendente lite custody
of K.F. and his mother, S.F. References 1in the
recerd, including statements in a DHR court report,
indicate that the children spent a great deal of
time with S.F. The record indicates that K.F. and
S.F. have residences cn the same street.
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"Review orders entered with regard to each child
on August 21, 2008, specified that the permanency
plan for the c¢children was 'permanent relative
placement with Lransfer of custody Lo the relative.'
At that time, the children remained in the pendente
lite custody of K.F. and S.F. The reunification
requirements for the parents remained the same,
i.e., submitting Lo random drug testing, undergoing
substance-abuse treatment, and maintaining stable
housing and employment. Pursuant Lo orders entered
on December 23, 2008, each parent was ordered to pay
child support for the benefit of the children.

"On March 11, 2003, the juvenile court entered
orders in which it, among other things, suspended
the parents' rights te visitation with Lhe children
pending a further order of the court; the reccrd
does not indicate the reason that the parents'
visitation was suspended. The March 11, 2009,
orders 1indicate that the c¢children's cases were
scheduled for an April 9, 2009, 'review hearing.'

"The record contains the transcript ¢f the April
8, 2009, hearing. The mother was present at the
hearing, but the father was not. No testimony was
Laken at that hearing, but a number of
representations and arguments were made by the
parties' attorneys, the c¢hildren's guardian ad
litem, and the custodians' attorney. After that
hearing, on April 11, 2009, the juvenile court, over
the objection of the mother, entered orders awarding
custody of the children to K.F. and S.F. and closing

the cases. The April 11, 2009, orders specified
that the parents have no contact or visitaticn with
the children. The mother timely appealed,

challenging those parts of the April 11, 2009,
orders that denied her the right to visitation with
the children,

"During the hearing before the juvenile court,
the arguments of the attorneys indicated that the
mother had falled to submit te randem drug testing
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and that she had failed to visit the children. The
atbLorneys' representaticons indicated that Lhe mother
had repeatedly promised to visit the children, but
had failed te do so, and that that conduct had had
a negative effect on the children. Based on the
oral arguments of counsel, the juvenile court, over
the objection of the mother, determined the children
Lo be dependent, awarded custoedy toe K.F. and S.F.,
and denied the mother wvisitation rights. In doing
50, the juvenile court noted that the mother could
file a modification petition when she improved her
circumstances.”

(Footnotes omitted.) This court concluded that the juvenile
court had erred in reaching its dispesiticnal Jjudgment by
relying on the representations of counsel and by falling to
base 1ts decision on a consideration of evidence. Y.N. wv.

Jeffergen County Dep't of Human Res., 37 3c¢. 3d at 838,

Accordingly, this court reversed the judgment and remanded the
case for the juvenile court to conduct an evidentiary hearing.
Id.

On remand, the juvenile court conducted an ore tenus
hearing, and, on April 2%, 2010, it entered the following
Jjudgment:

"After considering the sworn testimony and all
exhibits that were properly admitted, the Ccurt
finds the folleowing facts:

"These cases were initiated by the filing of a

dependency petition Dby [the Jefferson County
Department of Human Rescurces ('DHR'}] on December
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12, 2007. By agreement of all parties and
attorneys, these children were found dependent on
December 14, 2007, and placed in the legal custody
of a relative on the same day. That since the
finding of dependency the parents have been under
the same court orders (submit to a psychelegical
evaluation and participate 1in suggested treatment
plan; submilL Lo substance abuse assessmenbt and
comply with recommendations; obtain and maintain
housing and employment; successfully complete
parenting skills c¢class). On December 17, 2008, the
father was ordered to pay $560 per month as per
court orders 1in a separate child support case and
the mother was ordered to pay $§125 per month
beginning January 1, 2009,

"The mother and the father were awarded
supervised visitation on December 14, 2007, with
their minor children to be supervised by DHR or its
designee., That due Lo the parents' promise Lo visit
with their c¢hildren and failing to show up and
causing both children detriment; including but not
limited to, [W.N. TIIT] having developed suicidal
thecughts and having to be subjected to a suicidal
evaluation, and both c¢hildren having to attend
counseling to deal with their feelings, that on
March 10, 2009, this Court suspended the parents'
visitation until further order of the court. That
after having suspended the visitation, the children
were able to prccess their feelings more, besgan to
do better 1in school, were not upset anymcere, and
their bkehavior began improving in the custodians'
home. Furthermore, ccounseling for the children was
stopped as the suicidal thoughts of [W.N., IIT] had
stopped and the progress in the behaviors of both
[B.N.] and [W.N. TITT] had improved. Recently, [W.N.
ITTI] has had tc return to counseling due to his

anxiety [as to] the upcoming court dates., His
counselor, Chris Litton Psy.D., has repcrted that
[(W.N. IIT] 'has extreme anxiety regarding his

biclogical mother.'
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"DHR [social worker Waynette Smith] reports that
as of the date of this hearing, she has not heard
from the mother and/or father in more than a vyear.
That the telephone number supplied Lo the social
worker was not working and that the parents did not
offer new numbers or addresses. That  the
psychological evaluation and substance abuse
assessments suggested both parents randemly drug
screen and should any screen turn up pesitive, then
the parents shall enter inpatient treatment. That
sheculd they test c¢lean, parents should attend
outpatient treatment. Furthermore, tLhe parents
should attend [Narcotics Anonymous/Alcoholics
Ancnymous] meetings; attend individual counseling;
six (6) months of sobriety; parenting classes; and
maintain housing and employment. [Smith] testified
that Dboth parents had submitted tc approximately
three (3} drug screens, the last being in September
of 2008, and that each parent had at least one
positive screen during that tLime. That [Smith] has
been on this case since at least February 2007, and
that the parents have made no attempts fto call her
in the past vear. [Smith] has no knowledge or
verification of the parents' home or employment due
to her inakility to make contact with the parents.

"[S.F.] reports that children are doing well
despite their anxiety and that [W.N. ITI] is back in
counseling. She further reports that she has
received no child support from the parents.

"Tn consideration of all facts, the Court Orders
and Decreecs as follows:

1. The Court notes the previcus order duly
entered, finding the above named children Lo be
dependent on December 14, 2007.

"2. That custody of [B.N.] and [W.N. IIT] shall
remaln vested in [K.F.] and [S.F.].

"3, That the Mother and Father shall:;:
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"a. Participate 1in the suggested
Lreatment plan as defined in thelr
individual psychological evaluations;

"b. Comply with recommendations for
Lreatment as directed in their individual
substance abuse asscegsments;

"c. Submit to random drug screens at
a program such as TASC on the color
'peach';

"d4. Obtazin and maintain suitakle and
stable housing and employment;

"e. BSuccessfully complete a parenting
skills class;

"

"4 The Court finds that placement of the
above-mentioned children with their parents would be
contrary to sald children's welfare and interests as
the parents have not complied with court orders,
have failed to show their sobriety, and have failed
to change their lifestyle.

"5. The Court finds that reasonable efforts
have been made to reunite said children with family
and that such efforts at reunification have not
failed as the children are placed with relative
placement.

"6. That visitaticn for the mother and father
shall remain suspended. This Court believes that to
allew no centact between children and parents would
be in the best interest of sald children and does so
based on the parents' actions or Inactions in regard
to visitaticn in the past. Said minor children have
been detrimentally affected by Lhe parents' failure
to attend said wvisitations as promised. That at
least cone child has expressed suicidal thoughts due
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to his parents' not showing up for visitations and
caused him to seek counseling in regard to suicidal
issues. Both c¢hildren have had to participate in
counseling to address anger issues and behavior
issues. That since the Court suspended the parents'
vigsitation on March 10, 2009, both children have
made substantial improvement in all aspects of their
lives.

", The father shall pay child support as
previously ordered ... at the rate c¢f Five Hundred
Sixty Dollars and no/100 ($560) per month,

"8, The mother shall pay child support as
previously ordered in this case at the rate c¢f One
Hundred Twenty-Five and no/100 ($125) per month

"9, That Jefferson County Department of Human
Resources 1s hereby relieved of further supervisicn.

"

"11. This matter 1s CLOSED to further ccurt
review. Court costs are taxed as paid.”

In response toe the above-guoted Jjudgment, Y.N. ("the
mother") filed a postjudgment motion. The Jjuvenile court
denied the postjudgment motion, and the mother timely
appealed.

"In awerding visitation rights relating to the
disposition of a ‘'dependent child' pursuant to
[former] § 12-15-71(a) [nocw repealed and replaced by
& 12-15-314(a), Ala. Code 1975], the trial court is
gulided by the 'best Interests o©f the child!
standard. See [former] & 12-15-71(a) (4) ('If =&
child is found to be dependent, the court may make
any of the following orders of dispesition to
protect the welfare of the child: ... (4) Make any



2090832

order as the court in its discreticn shall deem
to be for the welfare and best 1interests of the
child."').

"M The determination of proper
visitation . is within the sound
discretion of the trial court, and that
court's determination should not be
reversed absent a showing of an abuse of
discretion.' Ex parte Bland, 79%6 So. 2d
340 {(Ala. 2000). '[Clases in Alabama have
consistently held that the primary
consideration in setting visitation rights
is the best interests and welfare of the
child. Furthermore, each child visitation
case must be decided on its own facts and
clrcumstances.' Fanning v. Fanning, 504
So. 2d 737, 739 (Ala. Civ. App. 1987)
(citations omitted). 'When the issue of
visitation is determined after oral
proceedings, the trial court's
determination of the issue will not Dbe
disturbed absent an abuse of discreticon or
a showing that it 1s plainly 1in error.
Andrews v. Andrews, 520 S5So. 2d 512 (Ala.

Civ. App. 1987)." Dominick wv. Dominick,
622 So. 2d 402, 403 (Ala. Civ. App.
1993) 'ITI'H

K.B. v, Cleburne County Dep't of Human Res,, 897 So. 2d 379,

387-88 (Ala. Civ. App. 2004) (guoting X.L.R. v. L.C.R., 851

So. 2d 124, 132 (Ala. Civ. App. 2003), quoting in turn K.L.U.
v. M.C., 809 S5¢. 2d 837, 840-41 (Ala. Civ. App. 2001)).

The mother's brief submitted to this court contains a
"statement of the facts™ that is identical tc the "statement

of the case" contained in her brief; neither of those portions
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of the brief references the evidence presented at the ore
tenus hearing. In her arguments before this court, the mother
does not challenge any of the factual findings set forth in
the Juvenile court's April 29, 2010, judgment; even 1in the
argument portion of her appellate brief, the mother makes no
reference to the underlying facts of this case. Therefore,
the mother has waived any challenge to whether the evidence in
the record supports the juvenile court's factual findings,
i.e., whether the juvenile court exceeded its discretion in
refusing to award her visitation with the children based on
its determinaticon that an award of visitaticn would not be in

the children's best interests. See K.B. v. Cleburne County

Dep't of Human Res., supra; sece also Pardue v. Potter, 632 So.

2d 470, 473 (Ala. 1994} ("Issues not argued in the appellant's
brief are waived."). We note, however, that our review of the
record indicates that the juvenile ccurt's factual findings
were supported by the evidence presented te it during the cre
tenus hearing.

Before this court, the mcther contends that the juvenile
court erred, as a matter of law, when 1t suspended her

visitation rights. However, Alabama law authorizes a juvenile

10
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court to suspend a parent's visitation with a dependent child
under appropriate circumstances. Section 12-15-314 (a) {4),
Ala. Code 1975, allows a juvenile court, in determining the
disposition of a dependent child, to "[m]ake any other order
as the juvenile court in its discretion shall deem to be for
the welfare and best interests of the [dependent] child." It
is well settled that a trier of fact has broad discretion to
determine a parent's right to visitation with a dependent
child and that the best interests and welfare of the child is
the primary consideration 1in determining whether to award
visitation and, if so, the extent of that visitation. Minchew

v. Mobile County Dewx't of Human Res., 504 So. 24 310, 311

(Ala. Civ. App. 1987); K.B. v. Cleburne County Dep't of Human

Res., 897 So. 2d at 387-88; J.P. v. 5.5., 989 Sc. 2d 591, 601-

02 (Ala., Cilv., App. 2009}); P.Y, v, State Dep't of Human Res.,

634 So. 2d 1021, 1022-23 {(Ala. Civ. App. 19924); and Heup v.

State Depx't of Human Res., 522 S5So. 2d 295 (Ala. Civ. App.

1888) .

In Minchew . Mobhile County Department o¢f Human

Resources, supra, this ccourt affirmed a dependency Jjudgment

that suspended the mother's visitation rights when the

11
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evidence supported the trial court's conclusion

visitation was not in the child's best interests.

explained:

"[A] decision as to the wvisitation rights of the
mother with a child who has been found dependent and
brought under the jurisdiction and protection of the
court is a matter for the court's discretion. The
supervision and protection of such a child will be
retained by the court until the c¢hild becomes
twenty-one vears of age unless terminated prior
thereto by the court. [Former] & 12-15-32, Code
1675, [Former &] 12-15-71(a) (5)[, Ala. Code 1975,
now repealed and replaced by § 12-15-314 (&) (4), Ala.
Code 1975,]1 empowers the court which has found a
child to be dependent to make such corders as the
court 1in its discretion shall deem to be for the
welfare and best interests ¢f the child. This court
has interpreted that power kbroadly to mean that its
only parameter 1s the best interests and welfare of
the child. Sanders v. Guthrie, 437 So. 2d 1313
(Ala. Civ. App. 1983); Miller v, Alabama Department
of Pensions & Security, 274 So. 2d 1370 (Ala. Civ.
App. 1979}, Our appellate courts have long and
consistently held in child custody cases that denial
of wvisitaticn of a parent 1s a matter within the
broad discretion of the trial court if such denial
is determined after hearing tc affect the best
interests and welfare of the c¢hild. Fricks wv.

Fricks, 428 So. 2d 80 (Ala. Civ. App. 1983}). The

applicaticon of such a holding seems particularly
appropriate 1in a case where 1t has Dbesen found
necessary to remove the child from the custody of a
parent who acknowledged more than three vyears ago
that she could no longer prcovide proper supervision
for the child."

that

This ccurt

Minchew v. Mobile County Dep't of Human Res., 504 So. 2d at

311.

12
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Similarly, 1in the context of custody and wvisitation
disputes between parents, i.e., in nondependency cases, the
determination as to visitation is also within the trial

court's discretion. M.R.D. v. T.D., 989 So. 24 1111, 1118

(Ala. Civ. App. 2008) (reversing, based on "the unigue and
specific c¢ircumstances” of that case, a Judgment that
indefinitely terminated a father's visitation and noting that
the discretion afforded trial courts in matters of visitation
incident to divorce "should be exercised with a view towards
the policy of preserving relationships between parents and

children™); sege also E.M.C. v. K.C.Y., 735 Sc¢. 2d 1z25, 1230

(Ala. Civ. App. 1%99) (in a custody-modification dispute
between parents, affirming a judgment suspending visitation
"until the father obtained professional counseling™); J.T.H.
v. W.R.H., 628 So. 24 894 (Ala. Civ. App. 1993) (the trial
court did not exceed 1ts discretion 1n denying the
noncustodial parent visitation rights with his child); Baugh
v. Baugh, 567 So. 2d 1358, 1358 (Ala. Civ. App. 1990)
("Clearly, there 1s evidence to support the trial court's
determination that it is not IiIn the child's best interest to

visit the father while he is in prison.™).

13
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Thus, the guiding principle in determining visitation
with a dependent child, or with a child who is the subkject of
a visitation dispute between parents, 1is the child's best
interests. Alabama statutory law and caselaw precedent
establish that a juvenile court may suspend a parent's rights
of visitation with his or her dependent child if visitation
with the parent 1s demonstrated to be not in the child's best
interests. Accordingly, we must reject the mother's argument
that the Jjuvenile court was not authorized, as a matter of
law, to suspend her visitation with the children. As
indicated earlier in this opinion, the mother has not argued
on appeal that the Jjuvenile court erred 1in reaching 1its
factual finding that visitation wculd not ke in the children's
best interests.

The mother alsco argues tThat the suspension of her
visitation rights 1s a de facto termination of her parental
rights and that her due-process rights were violated because
she received no notice of a claim seeking to terminate her
parental rights. The mcother i1s incorrect that the suspension
of her wvisitaticn rights constituted a termination of her

parental rights. In K.C. v. Jefferson Ccocunty Department of

14
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Human Resources, [Ms. 2080454, July 23, 2010] So. 3d

(Ala. Civ. App. 2010), this court considered and rejected a
similar argument that placing four dependent children with
relatives was equivalent to a termination of the mother's

parental rights. We recognize that in K.C. v. Jefferson

County Department of Human Resources, supra, the mother was

awarded visitation with her children. In that case, however,
there was no argument that such an award of visitation with
the mother would not be in the children's best interests. In
rejecting the mother's arguments that a permanent placement of
the children with relatives was equivalent to a termination of
her parental rights, this court explained:

"We cannot agree that a judgment placing a child
with a relative custedian and providing for
visitation with a natural parent is eguivalent to a
Judgment terminating that parent's parental rights.
The parent whose c¢hild has been placed in  the
permanent care of another has residual rights and
responsibilities in and te the child, including the
right to continued visitation and the regponsgibility
of support, see Ala.Code 1975, § 12-15-102(23), and
may later petition the court for a modification of
the custody award. Ncne of those rights inure to a
parent whese rights have been terminated; a
'termination of parental rights' i1s defined as '[&]
severance of all rights of a parent to a child.’
Ala. Code 1975, & 12-15-301(10). Therefore, we will
not accept the mother's invitaticon to evaluate the
Juvenile court's Jjudgment in the present case under

15
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the standard set out in Ex parte Beaslev][, 564 So.
2d 950 (Ala. 1950))]."

K.C. v, Jefferson County Dep't of Human Res., So. 3d at

(emphasis added).
In this c¢ase, the Jjuvenile c¢ourt's April 29, 2010,
Judgment does not amount Lo "'severance of all rights'™ of the

mother to the children., K.C. v, Jefferscn County Dep't of

Human Res., So. 3d at . Rather, the mother has

retained her "residual rights and respeonsibilities,™ such as
the right of wvisitation and the duty of support. Id. In
fact, with regard to the duty Lo support the children, the
Juvenile court's April 29, 2010, judgment requires Lhe mother
to pay child support for the benefit of the children, The
mother retains the right te visitation with the children.
However, under the terms of the April 29, 2010, judgment, Chat
right has been suspended because of the Juvenile court's
determination that visitation would not ke in the children's
best interests. The mother may seek te modify the custoedy and
visitation provisions of the April 29, 2010, judgment, which
is a right not afforded a parent whose parental rights have
been terminated. Accordingly, as this court did in K.C. v,

Jefferson Ccunty Department of Human Resources, supra, we

16
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reject the mother's argument that the placement of the
children with relatives subject to the right of visitation,
albeit suspended at this time, is equivalent to the
termination of the mother's parental rights. Accordingly, we
conclude that the mother has failed to demonstrate a violation
of her due-process rights.

AFFIRMED.

Pittman, Brvan, and Thomas, JJ., concur.

Moore, J., concurs in the result, with writing.

17
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MOORE, Judge, concurring in Lhe result.

Y.N. ("the mether") appeals from a Jjudgment of the
Jefferson Juvenile Court ("the Jjuvenile court"}) completely
denying her right to wvisgit with B.N. and W.N. III ("tLhe
children"). The mother asserts that the juvenile court erred

because, she says, a complete suspension of a parent's right
to visit a dependent child viclates the overall purpose of the
Alabama Juvenile Justice Act ("the AJJA"™), Ala. Code 1975, §
12-15-101 et seg.; a complete suspension of a parent's right
to visit a dependent child ccocnstitutes a de factc termination
of that parent's parental rights thereby triggering certain
procedures that the IJjuvenile court 1in this case did not
observe; and the record does not disclose any threat to the
children sufficient to warrant a complete denial of
vigsitation, I agree with the main copinion that the juvenile
court did not commit reversible error, but I do so for reasons
different than those contained in the main opinion.

Alabama Code 1975, § 12-15-101(b) (3}, provides that one
of the overarching purposes of the AJJA 1s "[t]o reunite a
child with his or her parent or parents as gquickly and as

safely as possible when the child has been remcved from the

18
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custody of his or her parent or parents ...." In mostL cases,
when a c¢hild is removed from the family home, a juvenile court
shall make reascnable efforts to reunite the family. See Ala.
Code 1975, § 12-15-312. Those effocrts usually require that,
during the reunification progess, while a c¢hild remains
dependent, the juvenile court provide some form of parental
visitation. See Ala. Code 1975, & 12-15-102(23) (providing
that parents of a dependent <¢hild retain residual right to
visitation). The mother essentially argues that, in the
foregoing context, 1t would violate the public policy behind
the AJJA to totally preclude wvisitation between a parent and
a dependent child because such an action would hinder the
reunification process.

Whatever the merits of the mother's argument, it simply
does not apply to this case.' In its April 29, 2010,
judgment, the juvenile court effectively awarded K.F. and S.F.
"permanent" custody of the c¢children, That judgment amounted
to a finding that reunification with the parents, which the

juvenile court had attempted since December 14, 2007, was no

'T do not mean to imply that a juvenile court could never
deny visitation to a parent during the reunificaticn process.
Given the circumstances of this case, I merely see noc reasocon
to address that issue.

19
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longer in the best interests of the children. Section 12-15-
101 () (3) specifically vprovides that the goal of family
reunification should be pursued "unless reunification is
judicially determined not to be in Lhe best interests of the
child."” Hence, any provision 1in the Judgment denyving the
mother future visitation with the children could not possibly
interfere with the reunification process, which had ended, and
could not possibly violate the public pceclicy the mother cites.

Although the Judgment did terminate the reunificatiocn
process and although the Jjudgment did end the dependency of

the c¢hildren, see 3$.P. v, E.T., 857 So. 24 1127, 1131 (Ala.

Civ. App. 2005) (holding that dependency ends when "the child
has a proper custodian 'and' 1s no longer 'in need of care or
supervision' by persons other than the c¢ustedian”), the
judgment did not terminate the parental rights of the mother.
A termination of visitation rights i1is not a constructive or a

de Ifacto termination of all parental rights. See In the

Interest of S.J.K., 14¢ I1l1. App. 3d 663, €73, 500 N.E.Z2d

1144, 1154, 103 I11l. Dec. 75, 83 (1986); State v. Garcia, 137

N.M. 583, 113 P.3d 406 (Ct. App. 2005); State v. Elhi, 681

N.W.2d 808, &810-11 (N.D. 2004); and In re Marriage of

20
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Kingsbury, 141 Or. App. 304, 917 P.24 1055 {(Ct. App. 199%6).

But see D.H. wv. State, 723 P.24 1274, 1277 (Alaska 1986)

(hclding that placement decision that effectively negates
noncustodial parent's right to personal visitation constitutes
de facto termination of parental rights). When a Juvenile
court enters a Jjudgment terminating parental rights, that
Judgment terminates not only the right to visitation, but zlso
the right to custody, control, and care of the children, as

well as all other parental rights. Ex parte M.D.C., 29 So. 2d

1117 (Ala. 2009). Such a Jjudgment 1s also permanent and
irrevocable. See C.B. v. State Dep't of Human Res., 782 So.
2d 781, 785 (Ala. Civ. App. 1998} ("termination of parental

rights is an extreme action that cannot be undone; it 1is
permanent™). On the other hand, a judgment denvying visitation
rights tCouches on only one aspect of tChe bundle of parental
rights -- the right t¢ assoclation with the c¢hild. See

Kingskury, supra. Also, & judgment denvyving a noncustodial

parent visitaticn 1s not permanent and i1rrevocable because

matters of wvisitation are never res judicata as to facts

coming into existence after the entrv of the judgment; rather,

visitation Judgments may always be modified based on a

21
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subsequent material change of circumstances and upon proof
that the modification would ke in the best interests of the

child. McKinney v. Alabama Dep't of Pensions & Sec., 475 So.

2d 568, 570 (Ala. Civ. App. 1985); sce also Ex parte Snider,

829 So. 2d 447, 458 n.9 (Ala. 2005) (citing T.K.T. v. B.P.T.,

716 So. 2d 1235, 123% {(Ala. Civ. App. 13%98)). "There is a
difference between permanently and irrevocably severing a
parent-child relationship ... and entering a modifiable order

preventing a parent from having contact with a child ....

Havs v. Havs, 946 So. Z2d 867, 873 n.7 (Ala. Civ. App. 2006)

(Murdock, J., concurring speciallv). Because the mother
retains the right to petition the Juvenile court for
restoration of her visitation rights, and, for that matter,
even for a return of the custody of the children, the mother
has not been subjected to a termination of her parental
rights. Hence, I agree that the mother was not entitled to
the procedural safeguards assoclated with & termination of
parental rights.

Nevertheless, a judgment totally suspending visitation
between a noncustodial parent and a child will be "carefully

scrutinizef[d]."” M.R.D. v. T.D., 989 So. 2d 1111, 1114 (Ala.
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Civ. App. 2008). Without visitation, a noncustodial parent
would have no opportunity to maintain a meaningful

relationship with his or her child. See Speakman v. Speakman,

627 So. 2d 963, 965 (Ala. Civ. App. 1983). Therefore, this
court has directed that visitaticn with a noncustodial parent
may be totally suspended only when the evidence leads the
trial court to be reasonably certain that such a drastic
action is essential to protect the c¢child's best interests.

M.R.D., supra. By that standard, if the danger to the child

from wvisitation can be ameliorated through some lesser

restriction, that restriction should be used instead of a

total denial of wvisitation. See Lee v, Lee, [Ms, 2080805,
April 16, 2010)] _ So. 3d __ ,  (Ala. Civ. Rpp. 2010) ("a
trial court may not 'select[] an overly broad restriction that

does more than address a particular concern and Chereby unduly
infringe[] wupon the parent-child relationship'" (guoting

Jackseon v. Jackson, 999 So. 2d 488, 494-95 (Ala. Civ. App.

2007)) ).
A review of cur caselaw reveals Chat visitatlon has been
completely denied only in unusual and extreme cases,. See

Williams v. Williams, 474 S5So. 2d 705, 707 (Ala. Civ. App.
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1884). Although a few cases may be found in which visitation

has been denied for other reasons, see, e.g., Shires v.

Shires, 494 S5So. 2d 102 (Ala. Civ. App. 1986) (affirming a
Jjudgment denying visitation to father whose 18-year-old child
persistently refused visits), the vast majority of reported
cases denying visitation have almost always been based on a
finding that the parent is so unfit to properly care for the
child that any vigitation with the parent would jeopardize the

health, safety, or welfare of the child. Sege, e.g., E.M.C. v.

K.C.Y., 735 So. 2d 1225, 1230 (Ala. Civ. App. 1999) (trial
court properly prohibited father from wvisiting with child
"until the father obtain([s] professional counseling" based on
evidence indicating that father physically assaulted child due

to uncontrollakble anger proklem); J.T.H. v. W.R.H., 628 So. 2d

8§84 (Ala. Civ. Rpp. 1993) (evidence o¢f father's history of
drug, alcohol, and domestic abuse, and his mentzl instability
supported Jjuvenile court's Judgment denving all visitation

with c¢child); Baugh v. Baugh, 567 So. 2d 1358 (Ala. Civ. App.

1990) (trial court did not err in concluding that it was not
in c¢child's bkest interests to visit father in prison where

father was serving a 20-vyvear sentence); Cole v. Cole, 507 So.
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2d 1333 (Ala. Civ. App. 1887) (affirming & Jjudgment
suspending father's visitation for 10 months based on evidence
indicating that father alienated child from mother and taught
child to 1lie, steal, deceive, and be disrespectful to
authority, damaging the child's mental and emotiocnal welfare);

Minchew v, Mobile County Dep't of Human Res., 504 So. 2d 310

(Ala. Civ. App. 1987); Murphy v. Murphy, 624 So. 24 620 (Ala.

Civ. App. 1993) (trial court properly denied father's request
to visit or correspond with son based on evidence indicating
that son feared father, who was serving a lé-year prison
sentence for raping his l1é6-vear-old adopted daughter, and that
son experienced emotional difficulties because of contact with
father, and on c¢linical psychologist's testimeny indicating
that any contact with father would undermine the son's
newfound sense of security, protection, and safety),; Laurent

v. Laurent, 434 So. 2d 266 (Ala. Civ. App. 1983) ({(affirming

Judgment suspending mother's visitation for six months based
on evidence indicating that mother coculd not contrel child and
that c¢child exhibited unruly, aggressive, and anxicus kehavior
during mother's wvisitation periods and on expert testimoeny

indicating that continued visitation wculd likely cause child
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seriocus emotional problems); Soltis v. Soltis, 470 So. 2d 125C

(Ala. Civ. App. 1885) (evidence indicating that mother became
addicted to ethyl alcohol, overdosed on four occasions, and
committed violent acts with guns and knives in front of child

supported judgment denying mother visitation}); and Robbins v.

Robbins, 460 So. 24 1355 {(Ala. Civ. App. 1984) (trial ccurt
was justified in suspending father's visitation for 12 months
and conditiconing relinstatement on proof of father's fitness
based on evidence indicating that father had kidnapped child
and removed child to another state and that, when father
returned child to mother, the child was dirty, smelled bad,
and had head sores). In those cases, the courts basically
concluded that any interaction between the parent and the
child would not be beneficial, but would, in fact, be harmful,

to the c¢hild, See Rebbing, 460 So. 2d at 1356-57 ("The

primary consideration 1in wvisitation rights 1s the Dbest
interest and welfare of the child.").

In this case, the juvenile court initially awarded the
parents supervised visitaticn. According to the findings of
the juvenile court, which the mocther does not dispute, the

parents repeatedly failed to show for promised visits, causing
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both children emotional turmoil, even leading one child to
suicidal ideation, which necessitated mental-health
counseling. The juvenile court found that, upon suspension of
the parents' visitation, the children drastically improved to
the point that counseling was no longer needed; however, cne
of the children resumed ccunseling after experiencing anxiety
over the prospect that the mother again would be allowed
contact. In its Jjudgment, the juvenile court specified that
it was denvying visitation to avoid harming the children
further.

The Jjudgment fully comports with Alabama law regarding
the denial of visitation. The factual findings show that the
Juvenile court was reasonably certain that a complete denial
of wvisitation was essential to protect the children from
further harm and that no lesser restriction would ameliorate
the threat to the emctional well-being of the children caused
by visitation with the mother.

B.M. v. Department of Children & Families, 981 So. 2d

1229, 1232 (Fla. Dist. Ct. App. 2008), the lone case cited by
the mother, does not mandate a different result. In that

case, a Florida District Court of Appeal held that visitation
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could not be denied altogether to a mother who had a
substance-abuse problem when the danger to the child from the
drug use could be ameliorated through supervised visitation.
In B.M., the court further stated:
"Although the mother's supervised visitation in

this case was sporadic, even sporadic visitation 1is

better for a child than no visitation at all. There

iz no evidence here that the mother ever appeared

for her supervised wvisitation while under the

influence of drugs. There is no evidence that the

interest o¢f the c¢hild's welfare would he bhetter

served by depriving the child of visitaticn with the

mother."”
981 So. 2d at 1232. In this case, however, the juvenile court
did not deny visitation because of the dangers to the children
arising from the mother's continued drug abuse; rather, the
juvenile court relied on the evidence indicating that the
sporadic wvigsitation between the mother and the children had
emotionally harmed the children and that any further contact
between the mother and the <c¢hildren would only further
emotionally damage them. The factual dissimilarities between
this case and B.M. render the reasoning in that case totally
unpersuasive.

For the foregoing reascns, and those alone, I concur that

the judgment of the juvenile court should ke affirmed.

28



