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PER CURIAM. 

Lana M. Henderson ("the former w i f e " ) appeals from a 

judgment of the Marion C i r c u i t C ourt t h a t , among o t h e r t h i n g s , 

p u r p o r t e d t o l i m i t or abrogate c e r t a i n garnishment o r d e r s 

a p p l i c a b l e t o a s s e t s o f , and t o p r o s p e c t i v e l y m o d i f y the 
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p e r i o d i c - a l i m o n y o b l i g a t i o n o f , Henry A. Henderson ("the 

former husband"). We a f f i r m the judgment i n p a r t , we r e v e r s e 

the judgment i n p a r t , and we remand the cause f o r f u r t h e r 

p r o c e e d i n g s . 

These p a r t i e s are no s t r a n g e r s t o a p p e l l a t e l i t i g a t i o n . 

See Henderson v. Henderson, 800 So. 2d 595 ( A l a . C i v . App. 

2000) ("Henderson I " ) ; 1 Ex p a r t e Henderson (No. 2030814, 

August 3, 2004), 919 So. 2d 333 ( A l a . C i v . App. 2004) ( t a b l e ) 

("Henderson I I " ) ; and Henderson v. Henderson (No. 2040453, 

December 23, 2005), 975 So. 2d 1024 ( A l a . C i v . App. 2005) 

( t a b l e ) ("Henderson I I I " ) . In May 1999, i n case number DR-98-

5032, the Marion C i r c u i t C ourt e n t e r e d a judgment t h a t , among 

o t h e r t h i n g s , d i v o r c e d the p a r t i e s , d i v i d e d the p a r t i e s ' r e a l 

and p e r s o n a l p r o p e r t y , and d e n i e d the former w i f e p e r i o d i c 

a l i m o n y and any i n t e r e s t i n the former husband's r e t i r e m e n t 

account. The former w i f e a p pealed t o t h i s c o u r t , a r g u i n g t h a t 

1A r e p o r t e r ' s note t o the o f f i c i a l r e p o r t of Henderson I 
r e v e a l s (a) t h a t " [ o ] n J u l y 21, 2000, the Supreme Court 
g r a n t e d Henry A. Henderson's p e t i t i o n f o r c e r t i o r a r i r e v i e w 
(docket no. 1991497)"; (b) t h a t "on December 15, 2000, the 
p a r t i e s f i l e d a ' n o t i c e of r e c o n c i l i a t i o n ' " ; and (c) t h a t on 
December 27, 2000, the supreme c o u r t t r e a t e d t h a t " n o t i c e of 
r e c o n c i l i a t i o n " as a motion t o d i s m i s s the c e r t i o r a r i p e t i t i o n 
and g r a n t e d t h a t motion. Henderson I , 800 So. 2d a t 599. 
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the t r i a l c o u r t had e r r e d i n r e f u s i n g t o award t o her p e r i o d i c 

alimony; i n f a i l i n g t o d i v i d e the former husband's r e t i r e m e n t 

funds, and i n f a i l i n g t o award t o the former w i f e an a t t o r n e y 

f e e . In Henderson I , t h i s c o u r t r e v e r s e d the t r i a l c o u r t ' s 

judgment and i n s t r u c t e d t h a t c o u r t , on remand, t o award the 

former w i f e p e r i o d i c a l i m o n y , a p o r t i o n of the former 

husband's r e t i r e m e n t b e n e f i t s , and an a t t o r n e y f e e . In 

Henderson I I , we g r a n t e d a mandamus p e t i t i o n f i l e d by the 

former w i f e i n which she had sought an o r d e r d i r e c t i n g the 

t r i a l c o u r t t o e n t e r a f i n a l judgment r e s p o n s i v e t o t h i s 

c o u r t ' s mandate i n Henderson I . 

In response t o our r u l i n g s i n Henderson I and Henderson  

I I , the t r i a l c o u r t e n t e r e d a judgment t h a t , as f i n a l l y 

amended i n January 2005, p r o v i d e d t h a t the former husband was 

t o pay the former w i f e $600 i n monthly p e r i o d i c alimony; t h a t 

t h a t o b l i g a t i o n was r e t r o a c t i v e t o the date t h a t Henderson I 

was d e c i d e d ; t h a t no i n t e r e s t would accrue as t o t h a t 

a r r e a r a g e ; t h a t the former husband's $33,000 alimony a r r e a r a g e 

e i t h e r c o u l d be i m m e d i a t e l y d i s c h a r g e d or c o u l d be s a t i s f i e d 

by payments of $400 per month; t h a t the former w i f e would be 

e n t i t l e d t o o n e - h a l f of the former husband's p e n s i o n payments 
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(to be p a i d t o her p u r s u a n t t o the terms of a q u a l i f i e d 

d o m e s t i c - r e l a t i o n s o r d e r d i r e c t e d t o the a d m i n i s t r a t o r of the 

p e n s i o n p l a n ) ; and t h a t the former husband was t o pay the 

former w i f e an a t t o r n e y fee of $23,537.24. The former husband 

ap p e a l e d from t h a t judgment; 2 i n Henderson I I I , we a f f i r m e d 

t h a t judgment w i t h o u t an o p i n i o n . A r e v i e w of the former 

husband's b r i e f f i l e d i n t h i s c o u r t i n Henderson I I I 3 

i n d i c a t e s t h a t , a l t h o u g h the former husband c h a l l e n g e d , among 

o t h e r t h i n g s , the t r i a l c o u r t ' s award of a t t o r n e y f e e s and the 

p r o p r i e t y of the r e t r o a c t i v e p e r i o d i c - a l i m o n y award, no l e g a l 

a u t h o r i t y was c i t e d i n h i s a p p e l l a t e b r i e f i n su p p o r t of h i s 

c o n t e n t i o n s ; our n o - o p i n i o n o r d e r of a f f i r m a n c e c i t e d , among 

o t h e r c a s e s , Tucker v. C u l l m a n - J e f f e r s o n C o u n t i e s Gas D i s t . , 

2 N o t a b l y , the former w i f e d i d not c r o s s - a p p e a l as t o the 
p r o v i s i o n i n the judgment h o l d i n g t h a t the $33,000 alimony 
a r r e a r a g e would not accrue i n t e r e s t . Because t h a t p r o v i s i o n 
was not p r e s e n t e d f o r r e v i e w i n Henderson I I I , t h a t p r o v i s i o n 
i s now b i n d i n g under the "law of the case" d o c t r i n e . See 
Scrushy v. Tucker, [Ms. 1081424, January 28, 2011] So. 3d 

, ( A l a . 2011) ( n o t i n g t h a t a p a r t y i s p r e c l u d e d from 
r e l i t i g a t i n g , a f t e r an a p p e a l , m a t t e r s t h a t s h o u l d have been, 
but were not, r a i s e d on a p p e a l ) . 

3 I n response t o a motion f i l e d i n t h i s a p p e a l by the 
former w i f e , we r u l e d t h a t we would ta k e j u d i c i a l n o t i c e of 
the r e c o r d s i n the p r e v i o u s p r o c e e d i n g s i n v o l v i n g these 
p a r t i e s t o the e x t e n t t h a t t h e y p e r t a i n e d t o the i s s u e s 
i n v o l v e d i n t h i s a p p e a l . 
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864 So. 2d 317, 319 ( A l a . 2003), which h o l d s t h a t a f a i l u r e t o 

argue an i s s u e , w i t h c i t a t i o n t o a p p l i c a b l e a u t h o r i t y , i s 

tantamount t o a w a i v e r of t h a t i s s u e on a p p e a l . 4 The former 

husband's c e r t i o r a r i p e t i t i o n s e e k i n g r e v i e w of our judgment 

of a f f i r m a n c e was s t r u c k i n March 2006. A f t e r t h i s c o u r t ' s 

c e r t i f i c a t e of judgment i n Henderson I I I was i s s u e d , the 

former w i f e sought and o b t a i n e d o r d e r s of garnishment (dated 

A p r i l 28, 2006) w i t h r e s p e c t not o n l y t o the former husband's 

p e n s i o n , but a l s o t o h i s b e n e f i t s p a y a b l e by the U n i t e d S t a t e s 

S o c i a l S e c u r i t y A d m i n i s t r a t i o n . 

The case g i v i n g r i s e t o t h i s a p p e a l , case number DR-98-

5032.01, a p p a r e n t l y o r i g i n a t e d i n June 2006 w i t h the former 

husband's f i l i n g , t h r o u g h new c o u n s e l , of a p e t i t i o n t o modify 

the p a r t i e s ' d i v o r c e judgment; a l t h o u g h no copy of t h a t 

p e t i t i o n appears i n the r e c o r d , 5 the e l e c t r o n i c c a s e - a c t i o n -

4 R u l e 5 3 ( d ) , A l a . R. App. P., p r o v i d e s t h a t an o r d e r of 
a f f i r m a n c e by which a judgment i s a f f i r m e d by t h i s c o u r t 
w i t h o u t an o p i n i o n may p r o p e r l y be r e f e r e n c e d t o e s t a b l i s h 
"the a p p l i c a t i o n of the d o c t r i n e of law of the case, res 
j u d i c a t a , c o l l a t e r a l e s t o p p e l , double j e o p a r d y , or p r o c e d u r a l 
b a r . " 

5 B o t h p a r t i e s have i m p e r m i s s i b l y attempted t o cure 
o m i s s i o n s from the a p p e l l a t e r e c o r d by a t t a c h i n g e x h i b i t s t o 
t h e i r a p p e l l a t e b r i e f s . Those e x h i b i t s have been d i s r e g a r d e d . 
E.g., S l e p i a n v. S l e p i a n , 355 So. 2d 714, 716 ( A l a . C i v . App. 
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summary sheet i n d i c a t e s t h a t the former husband a s s e r t e d a 

" c l a i m of exemption" and an " o b j e c t i o n " t o garnishment. The 

case-action-summary sheet f u r t h e r i n d i c a t e s t h a t the former 

w i f e sought s a n c t i o n s a g a i n s t the former husband f o r h i s 

a l l e g e d contempt of c o u r t , opposed the former husband's 

c o n t e n t i o n s r e g a r d i n g the p r o p r i e t y of garnishment, and sought 

an award of a t t o r n e y f e e s f o r the p e r i o d a f t e r May 1999. A 

h e a r i n g was h e l d on the p a r t i e s ' c l a i m s i n August 2006. In 

October 2007, a g a i n a c c o r d i n g t o the case-action-summary 

sh e e t , the former husband f i l e d a second motion i n which he 

sought t o t e m p o r a r i l y s t o p the garnishment of h i s S o c i a l 

S e c u r i t y b e n e f i t s ; the former w i f e f i l e d a response t o t h a t 

motion (which does appear i n the record) i n which she a s s e r t e d 

t h a t the former husband's c l a i m of exemption from garnishment 

was not w e l l t aken and t h a t the former husband was i n contempt 

f o r not p a y i n g a l i m o n y c u r r e n t l y due. A f t e r r e c e i v i n g 

arguments and b r i e f s from the p a r t i e s , the t r i a l c o u r t , on 

J u l y 7, 2008, r u l e d t h a t " a l l M o t i o n s / P e t i t i o n s pending[] as 

of the day of t h i s O r d e r [ ] are hereby d e n i e d . " A l t h o u g h the 

former husband t i m e l y f i l e d a motion t o a l t e r , amend, or 

1977). 
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v a c a t e the t r i a l c o u r t ' s J u l y 7, 2008, judgment denying a l l 

r e l i e f sought by the p a r t i e s i n case no. DR-98-5032.01, t h a t 

motion was d e n i e d by o p e r a t i o n of law. See Rule 59.1, A l a . R. 

C i v . P. No ap p e a l was taken by e i t h e r p a r t y . 

In J u l y 2009, the former w i f e f i l e d a motion i n which she 

sought an amendment t o the garnishment o r d e r d i r e c t e d t o the 

a d m i n i s t r a t o r of the former husband's p e n s i o n ; i n t h a t f i l i n g , 

the former w i f e r e q u e s t e d s i m p l y t h a t f u t u r e payments be 

d i r e c t e d t o the former w i f e ' s home addr e s s . The t r i a l c o u r t 

g r a n t e d the former w i f e ' s motion on J u l y 27, 2009. The former 

w i f e then f i l e d a s i m i l a r motion s e e k i n g an amendment t o the 

garnishment o r d e r d i r e c t e d t o the S o c i a l S e c u r i t y 

A d m i n i s t r a t i o n i n which the former w i f e r e q u e s t e d t h a t f u t u r e 

S o c i a l S e c u r i t y payments g a r n i s h e d from the former husband's 

account be d i r e c t e d t o the former w i f e ' s home a d d r e s s ; the 

t r i a l c o u r t i n i t i a l l y g r a n t e d t h a t motion, but i t r e s c i n d e d 

t h a t r u l i n g and s e t the matter f o r a h e a r i n g a f t e r the former 

husband f i l e d an o b j e c t i o n t o garnishment on August 20, 2009. 

A f t e r a h e a r i n g , the t r i a l c o u r t e n t e r e d a judgment on January 

12, 2010, t h a t d e n i e d the former w i f e ' s contempt p e t i t i o n ; 

quashed f u r t h e r garnishment of the former husband's S o c i a l 
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S e c u r i t y b e n e f i t s ; l i m i t e d f u r t h e r garnishment from the former 

husband's p e n s i o n t o no more than 25 p e r c e n t of h i s monthly 

b e n e f i t ; s p e c i f i e d t h a t a l l p r e v i o u s payments by the former 

husband were t o be a l l o c a t e d f i r s t t o alimony, then t o a c c r u e d 

a t t o r n e y f e e s , then t o any a r r e a r a g e s ; and d i r e c t e d t h a t the 

former husband's p e r i o d i c - a l i m o n y o b l i g a t i o n would be reduced 

t o $200 per month s t a r t i n g i n October 2009 and would t e r m i n a t e 

i n October 2010. The former w i f e a p p e a l s . 

The former w i f e f i r s t argues t h a t the t r i a l c o u r t e r r e d 

i n f a i l i n g t o f i n d the former husband i n contempt. We note, 

however, t h a t the former w i f e ' s b r i e f r e v e a l s her most r e c e n t 

contempt c l a i m t o be based on the same a l l e g e d conduct of the 

former husband between 1999 and 2005, and the same t e s t i m o n y 

e l i c i t e d i n the August 2006 h e a r i n g , t h a t was p r e s e n t e d f o r 

the t r i a l c o u r t ' s c o n s i d e r a t i o n by her e a r l i e r contempt 

p e t i t i o n ; n o t w i t h s t a n d i n g t h a t e v i d e n c e , the t r i a l c o u r t ' s 

J u l y 7, 2008, omnibus judgment denying a l l c l a i m s pending a t 

t h a t time d e c l i n e d t o f i n d the former husband i n contempt, and 

the former w i f e d i d not a p p e a l from t h a t judgment. Because 

t h a t a s p e c t of the t r i a l c o u r t ' s J u l y 7, 2008, judgment was 

not p r e s e n t e d t o t h i s c o u r t f o r r e v i e w , t h a t p r o v i s i o n i s now 
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b i n d i n g , and the t r i a l c o u r t c o u l d p r o p e r l y have c o n c l u d e d 

t h a t the former w i f e ' s attempt t o p r o l o n g l i t i g a t i o n r e g a r d i n g 

the contempt i s s u e by r e a s s e r t i n g i t i n a subsequent, 

d u p l i c a t i v e p e t i t i o n , r a t h e r than by p r o p e r l y s e e k i n g 

a p p e l l a t e r e v i e w , s h o u l d be r e j e c t e d . See T r a n s c a l l Am., I n c .  

v. Comtel-Birmingham, I n c . , 571 So. 2d 1051, 1052 ( A l a . 1990). 

F u r t h e r , because the t r i a l c o u r t p r o p e r l y d e n i e d the contempt 

p e t i t i o n , the c o n d i t i o n p r e c e d e n t t o the former w i f e ' s 

c o n t e n t i o n t h a t A l a . Code 1975, § 30-2-54, mandates an award 

of a t t o r n e y f e e s i s a l s o a b s e n t . 6 

J u s t as the t r i a l c o u r t ' s judgment of J u l y 7, 2008, b a r s 

the former w i f e from r e l i t i g a t i n g c e r t a i n i s s u e s , however, 

t h a t judgment l i k e w i s e bars the former husband from a g a i n 

c o n t e s t i n g the p r o p r i e t y of the garnishment o r d e r s as t o h i s 

p e n s i o n and h i s S o c i a l S e c u r i t y b e n e f i t s . A judgment e n t e r e d 

i n a garnishment p r o c e e d i n g has a l l the p r o p e r t i e s o f , and 

q u a l i t i e s of f i n a l i t y o f , any o t h e r c i v i l judgment. Wyers v. 

6 A l t h o u g h the former w i f e a l s o contends t h a t an award of 
fees would have been a p p r o p r i a t e under A l a . Code 1975, § 12¬
19-271, a p o r t i o n of the Alabama L i t i g a t i o n A c c o u n t a b i l i t y A c t 
("ALAA"), we note t h a t the former w i f e a s s e r t e d no ALAA c l a i m 
i n the t r i a l c o u r t . We w i l l not r e v e r s e a t r i a l c o u r t ' s 
judgment based upon an argument not f i r s t p r e s e n t e d t o t h a t 
c o u r t . 

9 



2090821 

Keenon, 762 So. 2d 353, 355 ( A l a . 1999). In t h i s case, the 

former husband had the o p p o r t u n i t y t o r a i s e the i s s u e t h a t a l l 

or p a r t of the payments due him from h i s p e n s i o n or from the 

S o c i a l S e c u r i t y A d m i n i s t r a t i o n were not s u b j e c t t o garnishment 

a t the behest of the former w i f e . See a l s o Rule 64B, A l a . R. 

C i v . P. 7 However, the t r i a l c o u r t ' s judgment of J u l y 7, 2008, 

de n y i n g a l l then pending p e t i t i o n s and motions f i n a l l y 

a d j u d i c a t e d the former husband's exemption c l a i m s and 

o b j e c t i o n s t o garnishment. The former husband d i d not a p p e a l 

from t h a t judgment, and the t r i a l c o u r t , t h e r e f o r e , e r r e d i n 

i t s January 12, 2010, judgment by a l l o w i n g the former husband, 

i n l i e u of t a k i n g t h a t a p p e a l , a "second b i t e of the a p p l e " — 

i . e . , an i m p e r m i s s i b l e c o l l a t e r a l a t t a c k on the J u l y 7, 2008, 

judgment — as t o h i s garnishment o b j e c t i o n s and exemption 

c l a i m s , e s p e c i a l l y when the s o l e r e l i e f sought by the former 

w i f e was two s i m p l e changes of payment a d d r e s s e s , r e l i e f t h a t 

d i d not reopen the p r o p r i e t y of the garnishments themselves. 

See Ex p a r t e Edmonson, 451 So. 2d 290, 293 ( A l a . 1984) 

7That would n e c e s s a r i l y i n c l u d e the former husband's 
c o n t e n t i o n t h a t A l a . Code 1975, § 6-10-7, which speaks t o 
exemptions from garnishment f o r "wages, s a l a r i e s , or o t h e r 
compensation of l a b o r e r s , " encompasses p e n s i o n payments. 
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( d o m e s t i c - r e l a t i o n s judgments, r e g u l a r on t h e i r f a c e s , are 

immune from c o l l a t e r a l a t t a c k ) . To the e x t e n t t h a t the t r i a l 

c o u r t m o d i f i e d and a b r o g a t e d i t s garnishment o r d e r s i n i t s 

January 12, 2010, judgment, i n c l u d i n g i t s s p e c i f i c a t i o n s as t o 

a l l o c a t i o n s of moneys p r e v i o u s l y p a i d , i t e r r e d as a m a t t e r of 

law (as t o which m a t t e r s the ore tenus presumption of 

c o r r e c t n e s s , c i t e d by the former husband, does not a p p l y , see  

H i n t o n v. P o l l o c k Motor Car Co., 659 So. 2d 649, 650 ( A l a . 

C i v . App. 1995)), and we r e v e r s e the judgment as t o t h a t 

i s s u e . 

We r e a c h a s i m i l a r c o n c l u s i o n r e g a r d i n g the former w i f e ' s 

c o n t e n t i o n t h a t the t r i a l c o u r t i m p r o p e r l y p r o s p e c t i v e l y 

reduced the former husband's alimony o b l i g a t i o n . A l t h o u g h a 

d e c i s i o n t o modify an award of p e r i o d i c a limony i s g e n e r a l l y 

w i t h i n the sound d i s c r e t i o n of the t r i a l c o u r t , see, e.g., 

B e a t t y v. B e a t t y , 991 So. 2d 761, 767 ( A l a . C i v . App. 2008), 

a t r i a l c o u r t a c t s i n a manner i n c o n s i s t e n t w i t h "due p r o c e s s 

and f a i r p l a y " by m o d i f y i n g a s p o u s a l - s u p p o r t o b l i g a t i o n sua  

sponte i n the absence of a p e t i t i o n t o modify a s u p p o r t 

judgment o r , a t the l e a s t , an o r a l r e q u e s t s e e k i n g a 

m o d i f i c a t i o n . P r i c e v. P r i c e , 442 So. 2d 121, 122-23 ( A l a . 
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C i v . App. 1983). We agree w i t h the former w i f e t h a t t h e r e was 

no e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t a t the h e a r i n g on the 

former w i f e ' s motions t o amend and the former husband's 

o b j e c t i o n t o garnishment t h a t would s u p p o r t a c o n c l u s i o n t h a t 

the former husband's a b i l i t y t o pay alimony or the former 

w i f e ' s need f o r c o n t i n u e d alimony payments had m a t e r i a l l y 

changed. To t h a t e x t e n t , as w e l l , the t r i a l c o u r t ' s judgment 

of January 12, 2010, was i n e r r o r . 

Based upon the f a c t s and a u t h o r i t i e s we have s e t f o r t h 

h e r e i n , the January 12, 2010, judgment of the t r i a l c o u r t i s 

a f f i r m e d as t o the d e n i a l of the former w i f e ' s contempt 

p e t i t i o n and as t o the d e n i a l of a su p p l e m e n t a l award of 

a t t o r n e y f e e s . As t o the t e r m i n a t i o n of garnishment as t o the 

former husband's S o c i a l S e c u r i t y b e n e f i t s , the r e d u c t i o n of 

garnishment as t o the former husband's p e n s i o n b e n e f i t s , and 

the r e d u c t i o n and subsequent t e r m i n a t i o n of the former 

husband's al i m o n y o b l i g a t i o n , t h a t judgment i s r e v e r s e d . The 

cause i s remanded f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . The former w i f e , who has p r e v a i l e d as t o some of the 
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i s s u e s p r e s e n t e d , i s awarded an a t t o r n e y fee of $1,500 i n 

c o n n e c t i o n w i t h the s e r v i c e s of her c o u n s e l on a p p e a l . 8 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

A l l the judges concur. 

8We, b e i n g a c o u r t of r e v i e w , d e c l i n e the former w i f e ' s 
i n v i t a t i o n , advanced i n her r e p l y b r i e f , t o mandate the 
v o i d i n g of a l l e g e d f r a u d u l e n t conveyances on the p a r t of the 
former husband. Any such r e l i e f , i f a p p r o p r i a t e , must f i r s t 
be sought i n the t r i a l c o u r t . See Brown v. T r a n s p o r t a t i o n  
I n s . Co., 448 So. 2d 348, 349 ( A l a . 1984). 
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