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THOMPSON, P r e s i d i n g Judge. 

J e r m a i n e P h i l l i p s a p p e a l s f r o m a summary judgment e n t e r e d 

i n f a v o r o f N a t i o n a l S e c u r i t y F i r e & C a s u a l t y Company 

( " N a t i o n a l S e c u r i t y " ) , P h i l l i p s ' s homeowner's i n s u r a n c e 

c a r r i e r , i n h i s a c t i o n a r i s i n g f r o m N a t i o n a l S e c u r i t y ' s d e n i a l 

o f a c l a i m P h i l l i p s had made u n d e r h i s p o l i c y . 
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The e v i d e n c e s u b m i t t e d t o t h e t r i a l c o u r t s u p p o r t i n g and 

i n o p p o s i t i o n t o N a t i o n a l S e c u r i t y ' s m o t i o n f o r a summary 

judgment i n d i c a t e d t h e f o l l o w i n g . P h i l l i p s p u r c h a s e d a house 

i n W h i s t l e r i n F e b r u a r y 2 0 0 7 . P h i l l i p s had been r e n t i n g t h e 

h o u s e , and he was aware t h a t t h e r o o f l e a k e d . T h e r e f o r e , as 

a c o n d i t i o n o f t h e p u r c h a s e , P h i l l i p s r e q u i r e d t h e s e l l e r t o 

r e p a i r t h e r o o f . The s e l l e r d i d s o , and t h e c l o s i n g t o o k 

p l a c e . D e s p i t e t h e r e p a i r s , h owever, t h e r o o f c o n t i n u e d t o 

l e a k . A b o u t one month a f t e r t h e c l o s i n g , G l o b a l R o o f i n g 

Company r e p l a c e d t h e r o o f . N e v e r t h e l e s s , t h e r o o f c o n t i n u e d 

t o l e a k , c a u s i n g damage t o t h e i n t e r i o r o f t h e h o u s e . 

When P h i l l i p s b o u g h t t h e h o u s e , he a l s o p u r c h a s e d a 

homeowner's i n s u r a n c e p o l i c y f r o m N a t i o n a l S e c u r i t y ("the 

p o l i c y " ) . The p o l i c y was e f f e c t i v e f r o m F e b r u a r y 16, 2007, t o 

F e b r u a r y 16, 2008, t h e p e r i o d d u r i n g w h i c h t h e e v e n t s made t h e 

b a s i s o f t h i s a c t i o n o c c u r r e d , and p r o v i d e d c o v e r a g e f o r 

damage r e s u l t i n g f r o m s p e c i f i c " p e r i l s . " I n p e r t i n e n t p a r t , 

t h e p o l i c y s t a t e d as f o l l o w s : 

"We i n s u r e a g a i n s t d i r e c t p h y s i c a l l o s s c a u s e d by 
t h e f o l l o w i n g p e r i l s , u n l e s s t h e l o s s i s e x c l u d e d 
u n d e r t h e G e n e r a l E x c l u s i o n s : 

" 1 . F i r e o r L i g h t n i n g 
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"2. E x p l o s i o n 

f i 

"3. W i n d s t o r m o r H a i l -- However, we do 
n o t pay f o r l o s s : 

" a . t o t h e i n t e r i o r o f a b u i l d i n g 
o r m o b i l e home, o r t o p r o p e r t y 
i n s i d e a s t r u c t u r e c a u s e d by 
d u s t , r a i n , s a n d , s l e e t , snow o r 
w a t e r , a l l w h e t h e r d r i v e n by w i n d 
o r n o t , w h i c h e n t e r t h r o u g h an 
o p e n i n g n o t made by t h e d i r e c t 
f o r c e o f w i n d o r h a i l ; 

f i 

"4. R i o t o r C i v i l Commotion 

"5. A i r c r a f t .... 

"6. V e h i c l e s .... 

"7. Sudden and A c c i d e n t a l Damages f r o m  
Smoke .... 

"8. S i n k h o l e C o l l a p s e .... 

"9. V o l c a n i c A c t i o n .... 

"10. V a n d a l i s m 

The " G e n e r a l E x c l u s i o n s " p o r t i o n o f t h e p o l i c y 

s p e c i f i c a l l y e x c l u d e d damage i n c u r r e d as t h e r e s u l t o f f a u l t y 

w o r k m a n s h i p o r m a t e r i a l s . The p r o v i s i o n a l s o i n c l u d e d an 
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" e n s u i n g - l o s s " p r o v i s i o n . The e x c l u s i o n and e n s u i n g - l o s s 

p r o v i s i o n s t a t e d : 

"We do n o t pay f o r l o s s i f one o r more o f t h e 
f o l l o w i n g e x c l u s i o n s a p p l y t o t h e l o s s , r e g a r d l e s s 
o f o t h e r c a u s e s o r e v e n t s t h a t c o n t r i b u t e t o o r 
a g g r a v a t e t h e l o s s , w h e t h e r s u c h c a u s e s o r e v e n t s 
a c t t o p r o d u c e t h e l o s s b e f o r e , a t t h e same t i m e a s , 
o r a f t e r t h e e x c l u d e d c a u s e s o r e v e n t s . 

"13. E r r o r s , O m i s s i o n s , and D e f e c t s -- We 
do n o t pay f o r l o s s w h i c h r e s u l t s f r o m one 
o r more o f t h e f o l l o w i n g : 

" a . an a c t , e r r o r , o r o m i s s i o n 
( n e g l i g e n t o r n o t ) r e l a t i n g t o : 

"2) t h e d e s i g n , 
s p e c i f i c a t i o n , 
c o n s t r u c t i o n , 
w o r k m a n s h i p , o r 
i n s t a l l a t i o n o f 
p r o p e r t y ; 

"b. a d e f e c t , a w e a k n e s s , t h e 
i n a d e q u a c y , a f a u l t , o r 
u n s o u n d n e s s i n m a t e r i a l u s e d i n 
c o n s t r u c t i o n o r r e p a i r w h e t h e r on 
o r o f f t h e i n s u r e d p r e m i s e s . 

"We do pay f o r an e n s u i n g l o s s u n l e s s t h e e n s u i n g 
l o s s i t s e l f i s e x c l u d e d . " 
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The "water-damage" e x c l u s i o n i n t h e p o l i c y , w h i c h , i n 

t h i s c a s e , w o u l d be t h e a p p l i c a b l e e x c l u s i o n r e f e r r e d t o i n 

t h e e n s u i n g - l o s s p r o v i s i o n , s t a t e s : 

"10. Water Damage -- We do n o t pay f o r 
l o s s w h i c h r e s u l t s f r o m t h e f o l l o w i n g : 

" a . f l o o d , s u r f a c e w a t e r , waves, 
t i d a l w a t e r , o v e r f l o w o f a body 
o f w a t e r , o r s p r a y , a l l w h e t h e r 
d r i v e n by r a i n o r n o t ; 

"b. w a t e r w h i c h b a c k s up t h r o u g h 
o r o v e r f l o w s f r o m s e w e r s , d r a i n s , 
o r sumps; o r 

" c . w a t e r b e l o w t h e s u r f a c e o f 
t h e g r o u n d . T h i s i n c l u d e s w a t e r 
w h i c h e x e r t s p r e s s u r e on, o r 
se e p s o r l e a k s t h r o u g h o r i n t o a 
b u i l d i n g , s i d e w a l k , d r i v e w a y , 
f o u n d a t i o n , swimming p o o l , o r 
o t h e r s t r u c t u r e . " 

I n h i s d e p o s i t i o n , P h i l l i p s a c k n o w l e d g e d t h a t t h e damage 

t o t h e i n t e r i o r o f h i s house was n o t c a u s e d by any o f t h e 

l i s t e d p e r i l s b u t e n s u e d f r o m t h e " f a u l t y r o o f . " He a l s o 

a c k n o w l e d g e d t h a t c o v e r a g e f o r t h e r o o f i n g company's f a u l t y 

w o r k m a n s h i p was e x p l i c i t l y e x c l u d e d f r o m t h e p o l i c y ; 

t h e r e f o r e , t h e c o s t t o r e p l a c e h i s r o o f was n o t r e c o v e r a b l e 

u n d e r t h e p o l i c y . However, P h i l l i p s a r g u e d , w a t e r damage t o 

t h e i n t e r i o r o f h i s house " e n s u e d " f r o m t h a t f a u l t y 
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w o r k m a n s h i p . T h e r e f o r e , he r e a s o n e d , t h e e n s u i n g - l o s s 

p r o v i s i o n e n t i t l e d h i m t o i n d e m n i f i c a t i o n f o r t h e i n t e r i o r 

damage r e s u l t i n g f r o m t h e " f a u l t y r o o f . " B a s e d upon t h a t 

r a t i o n a l e , P h i l l i p s f i l e d a c l a i m f o r t h e w a t e r damage t o t h e 

i n t e r i o r o f h i s h o u s e . 

J u d y H i l l - H a r t , a N a t i o n a l S e c u r i t y c l a i m s a d j u s t e r , went 

t o P h i l l i p s ' s house and d e t e r m i n e d t h a t t h e damage t o t h e 

house f o r w h i c h P h i l l i p s s o u g h t c o v e r a g e d i d n o t r e s u l t f r o m 

one o f t h e l i s t e d p e r i l s i n t h e p o l i c y . B a s e d upon t h e 

f i n d i n g s o f t h e a d j u s t e r , N a t i o n a l S e c u r i t y d e n i e d P h i l l i p s ' s 

c l a i m . P h i l l i p s t h e n s u e d N a t i o n a l S e c u r i t y a l l e g i n g c l a i m s 

o f b r e a c h o f c o n t r a c t and bad f a i t h . I n t h e same a c t i o n , 

P h i l l i p s a l s o s u e d G l o b a l R o o f i n g Company, a s s e r t i n g c l a i m s o f 

n e g l i g e n c e and b r e a c h o f c o n t r a c t a r i s i n g f r o m t h e a l l e g e d l y 

d e f e c t i v e w o r k m a n s h i p c a r r i e d o u t i n r e p l a c i n g t h e r o o f on t h e 

h o u s e . 

N a t i o n a l S e c u r i t y moved f o r a summary judgment as t o b o t h 

t h e c l a i m s P h i l l i p s had a s s e r t e d a g a i n s t i t . N a t i o n a l 

S e c u r i t y a r g u e d t h a t , b e c a u s e t h e i n t e r i o r damage r e s u l t i n g 

f r o m w a t e r l e a k i n g f r o m t h e " f a u l t y r o o f " was n o t a p e r i l 

i n c l u d e d i n t h e c o v e r a g e s e c t i o n o f t h e p o l i c y , i t had 
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p r o p e r l y d e n i e d P h i l l i p s ' s c l a i m . The t r i a l c o u r t a g r e e d and 

g r a n t e d N a t i o n a l S e c u r i t y ' s m o t i o n f o r a summary j u d g m e n t . 

The c l a i m s a g a i n s t G l o b a l R o o f i n g r e m a i n p e n d i n g . 

B e c a u s e t h e summary judgment r e s o l v e d a l l P h i l l i p s ' s c l a i m s 

a g a i n s t N a t i o n a l S e c u r i t y and b e c a u s e t h e y b e l i e v e d t h e r e was 

no j u s t r e a s o n f o r d e l a y , P h i l l i p s and N a t i o n a l S e c u r i t y f i l e d 

a j o i n t m o t i o n f o r t h e e n t r y o f a f i n a l j udgment p u r s u a n t t o 

R u l e 5 4 ( b ) , A l a . R. C i v . P. The t r i a l c o u r t g r a n t e d t h e j o i n t 

m o t i o n . P h i l l i p s t h e n a p p e a l e d t h e summary judgment t o t h e 

Alabama Supreme C o u r t , w h i c h t r a n s f e r r e d t h e a p p e a l t o t h i s 

c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

P h i l l i p s a s s e r t s t h a t t h e t r i a l c o u r t e r r e d i n e n t e r i n g 

t h e summary judgment f o r N a t i o n a l S e c u r i t y b e c a u s e , he s a y s , 

t h e e n s u i n g - l o s s p r o v i s i o n o f t h e p o l i c y g r a n t s h im c o v e r a g e 

f o r t h e i n t e r i o r w a t e r damage t h a t e n s u e d f r o m t h e f a u l t y 

r o o f . He a p p e a r s t o c o n t e n d t h a t t h e e n s u i n g - l o s s p r o v i s i o n 

r e n d e r s ambiguous t h e s p e c i f i c c o v e r a g e g r a n t e d i n t h e p o l i c y ; 

t h u s , i n l i g h t o f t h a t p r o v i s i o n , he a s s e r t s , a j u r y must 

d e t e r m i n e w h e t h e r N a t i o n a l S e c u r i t y p r o p e r l y d e n i e d h i s c l a i m . 

"The s t a n d a r d by w h i c h t h i s C o u r t w i l l r e v i e w a 
m o t i o n f o r summary judgment i s w e l l e s t a b l i s h e d : 
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"'The p r i n c i p l e s o f l a w a p p l i c a b l e t o 
a m o t i o n f o r summary judgment a r e w e l l 
s e t t l e d . To g r a n t s u c h a m o t i o n , t h e t r i a l 
c o u r t must d e t e r m i n e t h a t t h e e v i d e n c e does 
n o t c r e a t e a g e n u i n e i s s u e o f m a t e r i a l f a c t 
and t h a t t h e movant i s e n t i t l e d t o a 
judgment as a m a t t e r o f l a w . R u l e 
5 6 ( c ) ( 3 ) , A l a . R. C i v . P. When t h e movant 
makes a p r i m a f a c i e s h o w i n g t h a t t h o s e two 
c o n d i t i o n s a r e s a t i s f i e d , t h e b u r d e n s h i f t s 
t o t h e nonmovant t o p r e s e n t " s u b s t a n t i a l 
e v i d e n c e " c r e a t i n g a g e n u i n e i s s u e o f 
m a t e r i a l f a c t . B a s s v. S o u t h T r u s t Bank o f  
B a l d w i n C o u n t y , 538 So. 2d 794, 7 97-98 
( A l a . 1 9 8 9 ) ; § 1 2 - 2 1 - 1 2 ( d ) [ , ] A l a . Code 
1975. E v i d e n c e i s " s u b s t a n t i a l " i f i t i s 
o f " s u c h w e i g h t and q u a l i t y t h a t 
f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " 
West v. F o u n d e r s L i f e A s s u r . Co. o f  
F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1 9 8 9 ) . 

" ' I n o u r r e v i e w o f a summary j u d g m e n t , 
we a p p l y t h e same s t a n d a r d as t h e t r i a l 
c o u r t . Ex p a r t e L u m p k i n , 702 So. 2d 462, 
465 ( A l a . 1 9 9 7 ) . Our r e v i e w i s s u b j e c t t o 
t h e c a v e a t t h a t we must r e v i e w t h e r e c o r d 
i n a l i g h t most f a v o r a b l e t o t h e nonmovant 
and must r e s o l v e a l l r e a s o n a b l e d o u b t s 
a g a i n s t t h e movant. Hanners v. B a l f o u r  
G u t h r i e , I n c . , 564 So. 2d 412, 413 ( A l a . 
19 9 0 ) . ' " 

P a y t o n v. Monsanto Co., 801 So. 2d 829, 832-33 ( A l a . 2001) 

( q u o t i n g Ex p a r t e A l f a Mut. Gen. I n s . Co., 742 So. 2d 182, 184 

( A l a . 1 9 9 9 ) ) . 
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Our supreme c o u r t has r e c o g n i z e d t h a t " ' [ t ] h e i s s u e 

w h e t h e r a c o n t r a c t i s ambiguous o r unambiguous i s a q u e s t i o n 

o f l a w f o r a c o u r t t o d e c i d e . ' " F e d e r a t e d Mut. I n s . Co. v.  

A b s t o n P e t r o l e u m , I n c . , 967 So. 2d 705, 709 ( A l a . 2007) 

( q u o t i n g S t a t e Farm F i r e & Cas. Co. v. S l a d e , 747 So. 2d 293, 

308 ( A l a . 1 9 9 9 ) ) . As t h e S l a d e c o u r t s t a t e d , i f t h e t e r m s 

w i t h i n an i n s u r a n c e p o l i c y " ' a r e p l a i n and u n a m b i g u o u s , t h e 

c o n s t r u c t i o n o f t h e c o n t r a c t and i t s l e g a l e f f e c t become 

q u e s t i o n s o f l a w f o r t h e c o u r t . . . . ' " S l a d e , 747 So. 2d a t 308 

( q u o t i n g M c D o n a l d v. U.S. D i e C a s t i n g & Dev. Co., 585 So. 2d 

853, 855 ( A l a . 1 9 9 1 ) ) . B e c a u s e t h e q u e s t i o n o f a m b i g u i t y i s 

one o f l a w , we must f i r s t d e c i d e w h e t h e r t h e e n s u i n g - l o s s 

p r o v i s i o n i n t h e p o l i c y i s ambiguous o r u n a m b i g u o u s . I f t h e 

p r o v i s i o n i s unambiguous, t h e n we must e n f o r c e t h e t e r m s o f 

t h e i n s u r a n c e p o l i c y as w r i t t e n . Safeway I n s . Co. o f A l a b a m a ,  

I n c . v. H e r r e r a , 912 So. 2d 1140 ( A l a . 2 0 0 5 ) . I n M o l t o n ,  

A l l e n & W i l l i a m s , I n c . v. S t . P a u l F i r e & M a r i n e I n s u r a n c e  

Co., 347 So. 2d 95 ( A l a . 1 9 7 7 ) , o u r supreme c o u r t h e l d t h a t 

w h e t h e r a c l a u s e i n an i n s u r a n c e p o l i c y i s ambiguous i s t o be 

d e t e r m i n e d by d e c i d i n g what a r e a s o n a b l e , o r d i n a r y p e r s o n 
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a p p l y i n g f o r i n s u r a n c e w o u l d e x p e c t t h e p o l i c y t o mean. 

F u r t h e r m o r e , 

" ' t h e t e r m s o f an i n s u r a n c e p o l i c y s h o u l d be g i v e n 
a r a t i o n a l and p r a c t i c a l c o n s t r u c t i o n . G r e en v.  
M e r r i l l , 293 A l a . 628, 308 So. 2d 702 ( 1 9 7 5 ) . A l s o , 
a c o u r t c a n n o t c o n s i d e r t h e l a n g u a g e i n t h e p o l i c y 
i n i s o l a t i o n , b u t must c o n s i d e r t h e p o l i c y as a 
w h o l e . T u r n e r v. U n i t e d S t a t e s F i d e l i t y & Guar.  
Co., 440 So. 2d 1026 ( A l a . 1 9 8 3 ) . ' " 

N a t i o n w i d e I n s . Co. v. Rhodes, 870 So. 2d 695, 697 ( A l a . 2003) 

( q u o t i n g S l a d e , 747 So. 2d a t 3 0 8 - 0 9 ) . 

I n s u p p o r t o f t h e t r i a l c o u r t ' s summary j u d g m e n t , 

N a t i o n a l S e c u r i t y a s s e r t s t h a t , b e c a u s e t h e i n t e r i o r w a t e r 

damage was n o t t h e r e s u l t o f any o f t h e p e r i l s c o v e r e d i n 

P h i l l i p s ' s p o l i c y , P h i l l i p s c a n n o t r e c o v e r . S p e c i f i c a l l y , i t 

a r g u e s , P h i l l i p s c a n n o t use t h e e n s u i n g - l o s s p r o v i s i o n t o 

e x p a n d t h e c o v e r a g e g r a n t e d i n t h e p o l i c y . 

The p o l i c y t h a t P h i l l i p s p u r c h a s e d s p e c i f i c a l l y l i m i t e d 

c o v e r a g e t o t h e t e n e n u m e r a t e d p e r i l s p r e v i o u s l y m e n t i o n e d , 

w h i c h were s e t f o r t h i n t h e s e c t i o n o f t h e p o l i c y t i t l e d 

" P e r i l s I n s u r e d A g a i n s t . " As H i l l - H a r t , t h e a d j u s t e r , 

e x p l a i n e d , when i n v e s t i g a t i n g a c l a i m she f i r s t l o o k s t o see 

i f t h e damage f o r w h i c h a c l a i m i s made was c a u s e d by one o f 

t h o s e e n u m e r a t e d p e r i l s . I f s o , she t h e n l o o k s t o see i f any 
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o f t h e e x c l u s i o n s i n t h e p o l i c y a r e t r i g g e r e d . I f , on t h e 

o t h e r hand, t h e damage was n o t c a u s e d by one o f t h e l i s t e d 

p e r i l s , " t h e r e ' s n o t h i n g more f o r me t o l o o k f o r . " I n o t h e r 

w o r d s , a c c o r d i n g t o N a t i o n a l S e c u r i t y , t o be e n t i t l e d t o 

i n d e m n i f i c a t i o n , P h i l l i p s f i r s t must show t h a t t h e damage f o r 

w h i c h he s e e k s i n d e m n i f i c a t i o n f a l l s w i t h i n t h e s c o p e o f 

l o s s e s t h e p o l i c y c o v e r s . 

As t h i s c o u r t r e c o g n i z e d i n S t a t e D e p a r t m e n t o f I n s u r a n c e 

v. G a l l a g h e r , 622 So. 2d 370, 372 ( A l a . C i v . App. 1 9 9 3 ) , a 

" n a m e d - p e r i l s " p o l i c y l i k e t h e one i s s u e d i n t h i s c a s e i s 

l i m i t e d i n s c o p e and c o v e r a g e . 

" ' " [ I ] n t h e a b s e n c e o f s t a t u t o r y p r o v i s i o n s t o t h e 
c o n t r a r y , i n s u r e r s have t h e r i g h t t o l i m i t t h e i r 
l i a b i l i t y by w r i t i n g p o l i c i e s w i t h n a r r o w 
c o v e r a g e . " ' S h r a d e r v. E m p l o y e r s Mut. Cas. Co., 907 
So. 2d 1026, 1034 ( A l a . 2005) ( q u o t i n g S t . P a u l  
M e r c u r y I n s . Co. v. C h i l t o n - S h e l b y M e n t a l H e a l t h  
C t r . , 595 So. 2d 1375, 1377 ( A l a . 1 9 9 2 ) ) . See a l s o  
S c o t t v. B o a r d o f T r u s t e e s o f M o b i l e S.S. A s s ' n , 54 0 
So. 2d 657, 658 ( A l a . 1988) (an i n s u r e r '"may, w i t h 
t h e i n s u r e d ' s a c c e p t a n c e , i n s e r t as many e x c l u s i o n 
c l a u s e s i n i t s l i a b i l i t y p o l i c y as i t deems p r o p e r 
and n e c e s s a r y so l o n g as t h e y do n o t c o n f l i c t w i t h 
p u b l i c p o l i c y o r t h e s t a t u t o r y l a w s o f t h e s t a t e " ' 
( q u o t i n g C o t t o n S t a t e s I n s . Co. v. Diamond H o u s i n g  
M o b i l e Homes, 430 F.Supp. 503, 506 (N.D. A l a . 
1 9 7 7 ) ) ) . " 
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C o n t i n e n t a l C as. Co. v. P i n k s t o n , 941 So. 2d 926, 930 ( A l a . 

2 0 0 6 ) . P h i l l i p s does n o t c o n t e n d t h a t t h e p o l i c y i n any way 

c o n f l i c t e d w i t h p u b l i c p o l i c y o r s t a t e l a w . 

Our r e s e a r c h r e v e a l e d no Alabama l a w on p o i n t . However, 

t h e C o u r t o f A p p e a l s o f N o r t h C a r o l i n a d e a l t w i t h a s i m i l a r 

s i t u a t i o n i n A l w a r t v. S t a t e Farm F i r e & C a s u a l t y Co., 131 

N.C. App. 538, 508 S.E.2d 531 ( 1 9 9 8 ) . I n A l w a r t , t h e i n s u r e d 

d i s c o v e r e d t h a t t h e e x t e r i o r w a l l s o f h i s h o u s e , w h i c h were 

c o v e r e d w i t h s y n t h e t i c s t u c c o , were b u c k l i n g , w r i n k l i n g , and 

b u l g i n g . U n d i s p u t e d t e s t i m o n y i n d i c a t e d t h a t t h e damage t o 

t h e w a l l s was t h e r e s u l t o f i m p r o p e r w o r k m a n s h i p o r m a t e r i a l s 

u s e d i n t h e i n s t a l l a t i o n o f t h e s y n t h e t i c s t u c c o . The " P e r i l s 

I n s u r e d A g a i n s t " s e c t i o n o f A l w a r t ' s homeowner's p o l i c y s t a t e d 

t h a t h i s i n s u r e r , S t a t e Farm F i r e & C a s u a l t y Co., d i d " ' n o t 

i n s u r e l o s s c a u s e d by ... s e t t l i n g , c r a c k i n g , s h r i n k i n g , 

b u l g i n g , o r e x p a n s i o n o f ... w a l l s '" 131 N.C. App. a t 

539, 508 S.E.2d a t 532. I n a d d i t i o n , t h e " E x c l u s i o n s " p o r t i o n 

o f t h e p o l i c y s p e c i f i c a l l y e x c l u d e d c o v e r a g e f o r f a u l t y , 

i n a d e q u a t e , o r d e f e c t i v e w o r k m a n s h i p . However, t h e p o l i c y 

a l s o c o n t a i n e d a p r o v i s i o n s t a t i n g t h a t i t w o u l d c o v e r any 

" ' e n s u i n g l o s s ' " n o t e x c l u d e d o r e x c e p t e d i n t h e p o l i c y . I d . 
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A l w a r t f i l e d a c l a i m u n d e r h i s p o l i c y f o r t h e damage t o 

h i s w a l l s u n d e r t h e t h e o r y t h a t t h e b u c k l i n g and w r i n k l i n g 

e n s u e d f r o m f a u l t y w o r k m a n s h i p and m a t e r i a l s , and, t h e r e f o r e , 

he s a i d , he was e n t i t l e d t o i n d e m n i f i c a t i o n p u r s u a n t t o t h e 

e n s u i n g - l o s s p r o v i s i o n o f h i s homeowner's p o l i c y . S t a t e Farm 

d e n i e d A l w a r t ' s c l a i m on t h e b a s i s t h a t he c o u l d n o t use t h e 

e n s u i n g - l o s s p r o v i s i o n t o b r o a d e n h i s i n i t i a l c o v e r a g e . 

The N o r t h C a r o l i n a C o u r t a g r e e d w i t h S t a t e Farm. U s i n g 

an example p r o v i d e d by S t a t e Farm, t h e N o r t h C a r o l i n a c o u r t 

i l l u s t r a t e d t h e c o v e r a g e c o n t e m p l a t e d by t h e e n s u i n g - l o s s 

p r o v i s i o n . I f a p o l i c y i n c l u d e d c o v e r a g e f o r f i r e damage b u t 

e x c l u d e d w a t e r damage, t h e e n s u i n g - l o s s p r o v i s i o n w o u l d 

n o n e t h e l e s s a l l o w c o v e r a g e f o r any w a t e r damage t h a t r e s u l t e d 

f r o m p u t t i n g o u t t h e f i r e . The N o r t h C a r o l i n a c o u r t 

d e t e r m i n e d t h a t S t a t e Farm had p r o p e r l y d e n i e d A l w a r t ' s c l a i m , 

h o l d i n g t h a t t h e e n s u i n g - l o s s p r o v i s i o n c a n n o t be u s e d t o 

e x p a n d c o v e r a g e b e y o n d t h e s p e c i f i c p e r i l s t h e p o l i c y i n s u r e s 

a g a i n s t . 131 N.C. App. a t 541, 508 S.E.2d a t 533. " ' [ G i v e n 

t h e p l a c e m e n t o f t h e e n s u i n g l o s s c l a u s e i n a p o l i c y 

e x c l u s i o n , i t i s d i f f i c u l t t o r e a s o n a b l y i n t e r p r e t t h e e n s u i n g 

l o s s c l a u s e c o n t a i n e d i n t h e d e f e c t i v e c o n s t r u c t i o n and 
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m a t e r i a l s e x c l u s i o n t o be a g r a n t o f c o v e r a g e . ' " 131 N.C. 

App. a t 542, 508 S.E.2d a t 534 ( q u o t i n g M c D o n a l d v. S t a t e Farm  

F i r e & Cas. Co., 119 Wash. 2d 724, 734, 837 P.2d 1000, 1005 

( 2 0 0 2 ) ) . 

I n t h i s c a s e , P h i l l i p s c o n c e d e s t h a t t h e w a t e r damage t o 

t h e i n t e r i o r o f h i s house was n o t c a u s e d by any o f t h e p e r i l s 

t h e p o l i c y i n s u r e d a g a i n s t , i n c l u d i n g f i r e , l i g h t n i n g , 

w i n d s t o r m s o r h a i l . The p o l i c y s p e c i f i c a l l y e x c l u d e d w a t e r 

damage t o t h e i n t e r i o r o f t h e house o r t o p r o p e r t y i n s i d e t h e 

house " c a u s e d by d u s t , r a i n , s a n d , s l e e t , snow o r w a t e r , a l l 

w h e t h e r d r i v e n by w i n d o r n o t , w h i c h e n t e r t h r o u g h an o p e n i n g 

n o t made by t h e d i r e c t f o r c e o f w i n d o r h a i l . " 

P h i l l i p s has n e v e r c l a i m e d t h a t w a t e r was l e a k i n g i n t o 

t h e r o o f t h r o u g h an o p e n i n g made by t h e d i r e c t f o r c e o f w i n d 

o r h a i l . I n s t e a d , he a s s e r t s t h a t he i s e n t i t l e d t o 

i n d e m n i f i c a t i o n b e c a u s e t h e i n t e r i o r w a t e r damage e n s u e d f r o m 

f a u l t y w o r k m a n s h i p c a r r i e d o u t when t h e r o o f was r e p l a c e d . I n 

r e a d i n g t h e p o l i c y as a w h o l e , as we a r e r e q u i r e d t o do, 

N a t i o n w i d e I n s . Co. v. Rhodes, s u p r a , we a g r e e w i t h t h e N o r t h 

C a r o l i n a C o u r t o f A p p e a l s t h a t t h e e n s u i n g - l o s s p r o v i s i o n i n 

t h e e x c l u s i o n s s e c t i o n o f t h e p o l i c y c a n n o t r e a s o n a b l y be 
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i n t e r p r e t e d t o c r e a t e c o v e r a g e b e y o n d t h e p e r i l s i n i t i a l l y 

i n s u r e d a g a i n s t , and t h e c o v e r a g e a l l o w e d u n d e r t h e e n s u i n g -

l o s s p r o v i s i o n i s n o t ambiguous as a p p l i e d i n t h i s c a s e . 

P h i l l i p s c o u l d n o t have been i n d e m n i f i e d f o r t h e w a t e r 

damage t o t h e i n t e r i o r o f P h i l l i p s ' s house u n d e r one o f t h e 

p e r i l s c o v e r e d by t h e p o l i c y , and he c a n n o t use t h e e n s u i n g -

l o s s p r o v i s i o n t o e x p a n d t h a t c o v e r a g e . Thus, he i s n o t 

e n t i t l e d t o i n d e m n i f i c a t i o n p u r s u a n t t o t h e p o l i c y , and 

N a t i o n a l S e c u r i t y d i d n o t b r e a c h t h e t e r m s o f t h e p o l i c y by 

d e n y i n g h i s c l a i m f o r c o v e r a g e . 

I n h i s b r i e f on a p p e a l , P h i l l i p s d i d n o t r a i s e t h e i s s u e 

w h e t h e r t h e t r i a l c o u r t e r r e d by e n t e r i n g t h e summary judgment 

i n f a v o r o f N a t i o n a l S e c u r i t y as t o t h e b a d - f a i t h c l a i m . 

T h e r e f o r e , t h a t i s s u e i s w a i v e d . See T i d w e l l v. 

P r i t c h e t t - M o o r e , I n c . , 12 So. 3d 83, 88 ( A l a . C i v . App. 2008) 

("An i s s u e n o t r a i s e d on a p p e a l i s deemed w a i v e d , and we need 

n o t a d d r e s s i t . " ) . 

F o r t h e r e a s o n s s e t f o r t h a b ove, t h e judgment o f t h e 

t r i a l c o u r t i s a f f i r m e d . 

AFFIRMED. 

B r y a n , Thomas, and Moore, J J . , c o n c u r . 

P i t t m a n , J . , r e c u s e s h i m s e l f . 
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