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(CV-06-257.51) 

THOMAS, Judge. 

M e t a l s USA P l a t e s and Shapes Southeast, I n c . ("the 

empl o y e r " ) , appeals from a judgment of the M o b i l e C i r c u i t 

C o u r t , i n which the t r i a l c o u r t d e t e r m i n e d t h a t A l b e r t Conner 

was permanently and t o t a l l y d i s a b l e d as the r e s u l t of a 
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workplace a c c i d e n t . We r e v e r s e and remand, based on the t r i a l 

c o u r t ' s f a i l u r e t o comply w i t h § 25-5-88, A l a . Code 1975. 

On September 14, 2005, Conner was i n j u r e d i n a w orkplace 

a c c i d e n t w h i l e a c t i n g i n the course and scope of h i s d u t i e s 

w i t h the employer. At the time of the a c c i d e n t , Conner was 

s t a n d i n g on a f l a t b e d t r a i l e r a s s i s t i n g i n the l o a d i n g of some 

bundles of angle i r o n . As M o r r i s S u l l i v a n , another employee, 

o p e r a t e d a crane t o maneuver the angle i r o n i n t o p l a c e on the 

t r a i l e r , the angle i r o n s h i f t e d , c r u s h i n g Conner's a n k l e 

between the angle i r o n and another bundle of i r o n , which had 

a l r e a d y been l o a d e d onto the t r a i l e r . The r e m a i n i n g d e t a i l s 

of the a c c i d e n t were d i s p u t e d . At t r i a l , Conner c l a i m e d t h a t , 

a f t e r h i s a n k l e had been crushed, he f e l l a p p r o x i m a t e l y f i v e 

f e e t from the t r a i l e r t o the ground, l a n d i n g on h i s r i g h t 

s h o u l d e r . S u l l i v a n , the o n l y w i t n e s s t o the a c c i d e n t , 

t e s t i f i e d t h a t Conner had grabbed h o l d of the crane c a b l e s , 

t h a t S u l l i v a n had l o w e red Conner from the t r a i l e r , and t h a t 

Conner had then f a l l e n about two f e e t , l a n d i n g i n a s i t t i n g 

p o s i t i o n . 

A f t e r the a c c i d e n t , Conrad was t r e a t e d by paramedics and 

then t r a n s p o r t e d t o the emergency room at M o b i l e I n f i r m a r y 
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M e d i c a l C e n t e r . At the h o s p i t a l , Dr. J e f f r e y M. Conrad 

examined Conner. Dr. Conner d i a g n o s e d Conner w i t h a 

b i m a l l e o l a r f r a c t u r e of the r i g h t a n k l e and an i n j u r e d 

syndesmosis. 1 On September 20, 2005, Dr. Conrad o p e r a t e d on 

Conner, p e r f o r m i n g an open r e d u c t i o n i n t e r n a l f i x a t i o n of the 

b i m a l l e o l a r a n k l e f r a c t u r e w i t h syndesmodic f i x a t i o n . As p a r t 

of the s u r g e r y , Dr. Conrad i n s e r t e d a m e t a l p l a t e i n t o 

Conner's a n k l e , which he a f f i x e d w i t h screws. On F e b r u a r y 2, 

2006, Dr. Conrad performed a second s u r g e r y on Conner's a n k l e 

t o remove one of the screws because i t was c a u s i n g Conner 

p a i n . 

On January 18, 2006, Conner f i l e d a c o m p l a i n t i n the 

t r i a l c o u r t , a l l e g i n g , among o t h e r t h i n g s , t h a t he "was caused 

t o s u s t a i n severe and d i s a b l i n g i n j u r i e s t o h i s r i g h t f o o t 

w h i l e p e r f o r m i n g h i s j o b d u t i e s f o r [ t h e e m p l o y e r ] . " Conner 

d i d not r e f e r e n c e any o t h e r a l l e g e d i n j u r i e s i n h i s c o m p l a i n t . 

1Dr. Conrad e x p l a i n e d t h a t a b i m a l l e o l a r f r a c t u r e means 
t h a t the p a t i e n t has a f r a c t u r e t o the l a t e r a l m a l l e o l u s , 
which i s on the o u t s i d e of the a n k l e , and t o the m e d i a l 
m a l l e o l u s , which i s on the i n s i d e of the a n k l e . Dr. Conrad 
f u r t h e r e x p l a i n e d t h a t the syndesmosis i s the l i g a m e n t t h a t 
l i e s between the t i b i a and f i b u l a . 
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Conner a l s o d i d not mention any a l l e g e d i n j u r i e s o t h e r than t o 

h i s a n k l e i n h i s responses t o the employer's i n t e r r o g a t o r i e s . 

The employer deposed Conner on September 6, 2006, almost 

one year a f t e r the a c c i d e n t . The employer's c o u n s e l i n q u i r e d 

of Conner as t o what p a r t s of h i s body were i n j u r e d or were 

c a u s i n g him p a i n . The f o l l o w i n g exchange between Conner and 

the employer's c o u n s e l o c c u r r e d : 

"[The employer's c o u n s e l ] . N o t h i n g wrong w i t h your 
s h o u l d e r s ? 

" [ C o n n e r ] . No -- sometimes I have p a i n i n my 
s h o u l d e r s , but I don't know whether i t comes from 
t h a t or not, yes. 

"[The employer's c o u n s e l ] . What about your arms? You 
d i d n ' t h u r t your elbow or your w r i s t or your 
f i n g e r s ? 

" [ C o n n e r ] . No. I know -- and when -- when th e y 
f i n a l l y came, I was o f f the t r u c k . I was l a y i n g on 
the s h o u l d e r down, so maybe t h a t ' s t h a t ' s where I 
have i t , my s h o u l d e r p a r t come i n on the s h o u l d e r . 

"[The employer's c o u n s e l ] . What s h o u l d e r i s h u r t i n g 
you? 

" [ C o n n e r ] . The r i g h t one." 

L a t e r i n the d e p o s i t i o n , the f o l l o w i n g exchange o c c u r r e d : 

"[The employer's c o u n s e l ] . But you've a l r e a d y 
t e s t i f i e d today t h a t the o n l y problems t h a t you're 
h a v i n g i s your r i g h t l e g , your r i g h t a n k l e , and your 
headaches; c o r r e c t ? 
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"[ C o n n e r ] . R i g h t . 

"[The employer's c o u n s e l ] . Okay. 

"[Conner's c o u n s e l ] : D i d n ' t he say something about 
h i s s h o u l d e r ? 

"[The employer's c o u n s e l ] : W e l l , he s a i d he had "[The employer's c o u n s e l ] : W e l l , he s a i d he had 
some s h o u l d e r , but he d i d n ' t t h i n k i t was caused by 
t h i s . 

"[The employer's c o u n s e l ] . I s n ' t t h a t c o r r e c t ? 

" [ C o n n e r ] . W e l l , I happened t o be on my s h o u l d e r 
when I f e l l o f f the t r u c k , so I don't know whether 
t h a t came from i t or not. 

"[The employer's c o u n s e l ] . You don't know one way 
or the o t h e r ? 

" [ C o n n e r ] . When the p a i n I never got i t checked out 
f o r t h a t . 

"[The employer's c o u n s e l ] . Have you ever been 
t r e a t e d f o r your s h o u l d e r ? 

" [ C o n n e r ] . No." 

On June 14, 2007, Conner amended h i s c o m p l a i n t , 

c o r r e c t i n g the name of the e m p l o y e r ; Conner d i d not amend h i s 

c l a i m s or add any a d d i t i o n a l c l a i m s . On A p r i l 8, 2008, Conner 

moved the t r i a l c o u r t t o compel the employer t o p r o v i d e him 

w i t h a p a n e l of f o u r p h y s i c i a n s p u r s u a n t t o § 25-5-77(a), A l a . 

Code 1975. I n h i s motion, Conner a l l e g e d t h a t " [ a ] s a r e s u l t 

of the i n j u r y and s u r g e r y t o h i s f o o t [Conner] was r e q u i r e d t o 
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use c r u t c h e s f o r a p p r o x i m a t e l y t w e l v e months which r e s u l t e d i n 

an i n j u r y t o h i s r i g h t s h o u l d e r . " Conner f u r t h e r a l l e g e d t h a t 

"Dr. Conrad has r e f u s e d t o t r e a t [Conner's] s h o u l d e r and as a 

r e s u l t t h e r e o f [Conner] i s d i s s a t i s f i e d w i t h the care p r o v i d e d 

by Dr. Conrad." The t r i a l c o u r t g r a n t e d Conner's motion t o 

compel on A p r i l 15, 2008, o r d e r i n g the employer t o p r o v i d e 

Conner w i t h a p a n e l of f o u r p h y s i c i a n s . 

On A p r i l 17, 2008, the employer f i l e d a motion r e q u e s t i n g 

t h a t the t r i a l c o u r t withdraw o r , i n the a l t e r n a t i v e , 

r e c o n s i d e r i t s o r d e r c o m p e l l i n g the employer t o p r o v i d e Conner 

w i t h a p a n e l of f o u r p h y s i c i a n s . The employer argued i n i t s 

motion t h a t i t had not had an o p p o r t u n i t y t o respond t o 

Conner's motion b e f o r e the t r i a l c o u r t e n t e r e d i t s o r d e r . The 

employer a l s o , among o t h e r t h i n g s , d e n i e d t h a t Conner's 

a l l e g e d s h o u l d e r i n j u r y was the r e s u l t of a workplace a c c i d e n t 

or had a r i s e n from another workplace i n j u r y . T h e r e f o r e , the 

employer argued, because the a l l e g e d i n j u r y t o Conner's 

s h o u l d e r had not been de t e r m i n e d t o be a compensable i n j u r y , 

i t s h o u l d not be o r d e r e d t o p r o v i d e t r e a t m e n t f o r t h a t i n j u r y . 

The employer l a t e r f i l e d a s u p p l e m e n t a l b r i e f i n s u p p o r t of 
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i t s motion, i n which i t argued t h a t Conner was not e n t i t l e d t o 

a p a n e l of f o u r p h y s i c i a n s . The employer a r g u e d : 

"[Conner] now c l a i m s t h a t he i s e n t i t l e d t o m e d i c a l 
t r e a t m e n t f o r s h o u l d e r problems r e s u l t i n g from u s i n g 
c r u t c h e s w h i l e he was r e c o v e r i n g from h i s a n k l e 
i n j u r y . [Conner's] c o m p l a i n t does not a l l e g e t h a t he 
s u f f e r e d a s h o u l d e r i n j u r y i n any p u r p o r t e d work 
p l a c e a c c i d e n t and does not i n c l u d e an a l l e g a t i o n 
t h a t h i s a n k l e i n j u r y extends t o o t h e r p a r t s of h i s 
body. However, the [employer] d e n i e s t h a t [Conner] 
s u f f e r e d an i n j u r y t o h i s s h o u l d e r i n any work p l a c e 
a c c i d e n t , or t h a t he i n j u r e d h i s s h o u l d e r u s i n g 
c r u t c h e s w h i l e r e c o v e r i n g from h i s a n k l e i n j u r y . I n 
f a c t , Dr. Conrad t e s t i f i e d t h a t , o t h e r than r u b b i n g 
the a r m p i t s , he had never hea r d of a s h o u l d e r i n j u r y 
r e s u l t i n g from the use of c r u t c h e s , and Dr. Conrad 
i s a s h o u l d e r s p e c i a l i s t . " 

The t r i a l c o u r t g r a n t e d the employer's motion t o withdraw 

i t s A p r i l 15, 2008, o r d e r , and i t s e t a date f o r a h e a r i n g on 

Conner's motion t o compel. F o l l o w i n g a h e a r i n g , the t r i a l 

c o u r t e n t e r e d an o r d e r on J u l y 25, 2008, d i r e c t i n g the 

employer t o p r o v i d e Conner w i t h a p a n e l of f o u r p h y s i c i a n s . 

The t r i a l c o u r t a l s o s t a t e d i n i t s o r d e r t h a t "the p a r t i e s are 

r e q u e s t e d t o n o t i f y the Court so t h a t a h e a r i n g may be h e a r d 

on the i s s u e of c o m p e n s a b i l i t y as t o the s h o u l d e r . " The 

employer p e t i t i o n e d t h i s c o u r t f o r a w r i t of mandamus, 

c h a l l e n g i n g the t r i a l c o u r t ' s o r d e r . T h i s c o u r t d e n i e d the 

employer's p e t i t i o n by o r d e r , "on the c o n d i t i o n t h a t the 
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[ t r i a l ] c o u r t ' s J u l y 25, 2008, o r d e r be c o n s t r u e d not t o 

i n c l u d e any assessment of or t r e a t m e n t f o r an a l l e g e d s h o u l d e r 

i n j u r y . " 

The t r i a l c o u r t conducted a t r i a l on Conner's c o m p l a i n t 

on November 12, 23, and 24, 2009, a t which the t r i a l c o u r t 

h e a r d ore tenus e v i d e n c e . Conner p r e s e n t e d t e s t i m o n y and 

ev i d e n c e r e g a r d i n g h i s a l l e g e d i n j u r i e s . Conner t e s t i f i e d a t 

t r i a l t h a t , a f t e r h i s a n k l e had been c r u s h e d by the angle 

i r o n , he had f a l l e n o f f the t r a i l e r and had l a n d e d on h i s 

s h o u l d e r . Conner t e s t i f i e d t h a t he had i n j u r e d h i s s h o u l d e r 

i n the f a l l . Conner t e s t i f i e d t h a t he f i r s t n o t i c e d p a i n i n 

h i s s h o u l d e r i n November 2005, a p p r o x i m a t e l y two months a f t e r 

the a c c i d e n t . A c c o r d i n g t o Conner, he began s u f f e r i n g l o w e r -

back p a i n i n the mid d l e of 2008. Dr. Robert Z a r z o u r , an 

o r t h o p e d i c surgeon who had t r e a t e d Conner, t e s t i f i e d i n h i s 

d e p o s i t i o n t h a t t h e r e i s a h i g h a s s o c i a t i o n between an a l t e r e d 

g a i t and lower-back p a i n . The employer e l i c i t e d t e s t i m o n y 

from Conner and p r o v i d e d e v i d e n c e i n d i c a t i n g t h a t Conner had 

not i n c l u d e d a s h o u l d e r or lower-back i n j u r y i n h i s c o m p l a i n t 

and t h a t he had never amended h i s c o m p l a i n t t o i n c l u d e e i t h e r 

i n j u r y . 
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Both p a r t i e s f i l e d p o s t t r i a l b r i e f s i n the t r i a l c o u r t . 

The employer argued i n i t s p o s t t r i a l b r i e f t h a t Conner's 

s h o u l d e r - i n j u r y c l a i m and h i s l o w e r - b a c k - i n j u r y c l a i m were 

b a r r e d by the s t a t u t e of l i m i t a t i o n s 2 because, i t argued, 

n e i t h e r Conner's c o m p l a i n t nor h i s amended c o m p l a i n t i n c l u d e d 

those c l a i m s . The employer f u r t h e r argued t h a t 

"Mr. Conner a p p a r e n t l y has a l t e r n a t i v e t h e o r i e s as 
t o the cause of h i s p u r p o r t e d s h o u l d e r and lower 
back i n j u r i e s . Under one t h e o r y , Mr. Conner 
contends the he i n j u r e d h i s s h o u l d e r u s i n g c r u t c h e s , 
and h i s lower back as the r e s u l t of an a l t e r e d 
g a i [ t ] . The o t h e r t h e o r y i s t h a t he a c t u a l l y 
s u f f e r e d t h r e e i n j u r i e s i n h i s September 14, 2005 
a c c i d e n t , an a n k l e i n j u r y , a s h o u l d e r i n j u r y ( a s a 
r e s u l t of a f a l l ) and a lower back i n j u r y ( a s a 
r e s u l t of a f a l l ) , Mr. Conner no doubt f i l e d h i s 
l a w s u i t w i t h r e s p e c t t o the a n k l e i n j u r y w i t h i n two 
years of h i s September 14, 2005 a c c i d e n t . However, 
t o the e x t e n t he i s c l a i m i n g s e p a r a t e i n j u r i e s ( t h e 
s h o u l d e r and the lower b a c k ) a r i s i n g from t h a t 
a c c i d e n t , he d i d not f i l e a c l a i m f o r those i n j u r i e s 
w i t h i n two years of the a c c i d e n t . " 

2 S e c t i o n 25-5-80, A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t 
p a r t : 

" I n case of a p e r s o n a l i n j u r y not i n v o l v i n g 
c u m u l a t i v e p h y s i c a l s t r e s s , a l l c l a i m s f o r 
compensation under t h i s a r t i c l e s h a l l be f o r e v e r 
b a r r e d u n l e s s w i t h i n two years a f t e r the a c c i d e n t 
the p a r t i e s s h a l l have agreed upon the compensation 
pa y a b l e under t h i s a r t i c l e or u n l e s s w i t h i n two 
y e a r s a f t e r the a c c i d e n t one of the p a r t i e s s h a l l 
have f i l e d a v e r i f i e d c o m p l a i n t as p r o v i d e d i n 
S e c t i o n 25-5-88." 
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The t r i a l c o u r t e n t e r e d a judgment on A p r i l 22, 2010, 

d e t e r m i n i n g t h a t Conner was t o t a l l y and permanently d i s a b l e d . 

Among i t s f i n d i n g s of f a c t , the t r i a l c o u r t f o u n d : 

"2. ... On September 14, 2005, [Conner] s u f f e r e d 
a b i m a l l e o l a r a n k l e f r a c t u r e t o the r i g h t a n k l e i n 
a work a c c i d e n t as d e f i n e d by Alabama's Workers' 
Compensation A c t . The i n j u r y arose out of and was 
s u f f e r e d w h i l e w o r k i n g w i t h i n the l i n e and scope of 
h i s employment w i t h [the em p l o y e r ] . [The employer] 
r e c e i v e d prompt and a c t u a l n o t i c e of the s a i d 
a c c i d e n t . 

"  

"10. [Conner] f i r s t n o t i c e d p a i n i n h i s r i g h t 
s h o u l d e r when he l a i d down on h i s r i g h t s i d e 
a p p r o x i m a t e l y 2 months f o l l o w i n g the September 14, 
2005[,] work a c c i d e n t . A l t h o u g h Dr. Conrad does not 
r e c a l l the event, [Conner] r e p o r t e d the s h o u l d e r 
p a i n t o Dr. Conrad at t h a t t i m e . The p a i n i n 
[Conner's] s h o u l d e r became p r o g r e s s i v e l y worse the 
l o n g e r he remained on c r u t c h e s . 

"11. [Conner] began e x p e r i e n c i n g p a i n i n h i s 
lower back i n mid t o l a t e 2008. The lower back p a i n 
has become p r o g r e s s i v e l y worse. As s e v e r a l m e d i c a l 
e x p e r t s t e s t i f i e d i n t h i s case, an a l t e r e d g a i t can 
l e a d t o c h r o n i c low back p a i n . As the Co u r t 
o b s e r v e d at time of t r i a l , [Conner] walks v e r y 
s l o w l y , w i t h a pronounced a n t a l g i c g a i t and r e q u i r e d 
the a s s i s t a n c e of a cane t o ambulate. As Dr. Robert 
Z a r z o u r , an o r t h o p e d i c surgeon w i t h more than 30 
years of e x p e r i e n c e t e s t i f i e d , [Conner's] lumber 
problems are r e l a t e d t o the trauma he s u f f e r e d when 
h i s a n k l e was cr u s h e d and he f e l l o f f of the t r u c k . 

"  
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"21. ... [Conner] i n j u r e d h i s r i g h t s h o u l d e r i n 
the September 2005 work a c c i d e n t when he f e l l from 
the top of a f l a t b e d t r a i l e r , s t r i k i n g h i s r i g h t 
s i d e on the ground. The s h o u l d e r i n j u r y was 
agg r a v a t e d t h e r e a f t e r by the p r o l o n g e d use of 
c r u t c h e s f o r a p p r o x i m a t e l y 1 year f o l l o w i n g t h i s 
work a c c i d e n t . " 

Among i t s c o n c l u s i o n s of law, the t r i a l c o u r t d e t e r m i n e d : 

"27. On September 14, 2005, [Conner] i n j u r e d h i s 
r i g h t a n k l e and r i g h t s h o u l d e r when h i s a n k l e was 
cru s h e d by a s h i f t i n g l o a d of angle i r o n , and 
[Conner] t h e r e a f t e r f e l l a p p r o x i m a t e l y 5 f e e t from 
the top of a f l a t b e d t r a i l e r l a n d i n g on h i s r i g h t 
s i d e . At the time of the a c c i d e n t , [Conner] was 
a c t i n g w i t h i n the l i n e , course and scope of h i s 
employment w i t h [the e m p l o y e r ] . [The employer] 
r e c e i v e d prompt and a c t u a l n o t i c e of the s a i d 
a c c i d e n t . 

"28. [Conner] has p r e s e n t e d s u b s t a n t i a l e v i d e n c e 
t h a t the use of c r u t c h e s f o r a p p r o x i m a t e l y 12 months 
f o l l o w i n g the work a c c i d e n t a g g r a v a t e d the o r i g i n a l 
i n j u r y t o h i s s h o u l d e r . ' I f a worker's compensation 
c l a i m a n t shows t h a t he r e c e i v e d an i n i t i a l i n j u r y 
which arose out of and i n the course of h i s 
employment, then e v e r y normal consequence t h a t f l o w s 
from the i n j u r y l i k e w i s e a r i s e s out of the 
employment.' Ex p a r t e P i k e County Comm., 740 So. 2d 
1080 ( A l a . 1999). T h i s Court f i n d s t h a t the 
a g g r a v a t i o n of the i n j u r y t o the r i g h t s h o u l d e r i s 
a n a t u r a l consequence f l o w i n g from the i n i t i a l 
i n j u r i e s s u f f e r e d i n the work a c c i d e n t , t h a t [the 
employer] r e c e i v e d a p p r o p r i a t e n o t i c e of the 
s h o u l d e r i n j u r y , and t h a t the i n j u r y t o [Conner's] 
s h o u l d e r i s a compensable i n j u r y . 

"  

"30. ... [Conner] has p r e s e n t e d s u b s t a n t i a l 
e v i d e n c e t h a t he s u f f e r s c h r o n i c p a i n i n h i s a n k l e 
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and lower back. The c h r o n i c back p a i n i s a n a t u r a l 
consequence f l o w i n g from the i n i t i a l i n j u r y t o 
[Conner's] a n k l e because of the change i n [Conner's] 
g a i t . " 

I n i t s judgment, the t r i a l c o u r t a l s o s t a t e d t h a t 

"[Conner] has f i l e d a M o t i o n t o Tax Costs and the 
[employer] has f i l e d a response i n o p p o s i t i o n 
t h e r e t o . A h e a r i n g on the same i s c u r r e n t l y 
s c h e d u l e d f o r A p r i l 30, 2010. Any c o s t s i n c u r r e d by 
[Conner] i n the p r o s e c u t i o n of h i s c l a i m t h a t may be 
t a x e d a g a i n s t the [employer] s h a l l be a ddressed by 
s e p a r a t e o r d e r f o l l o w i n g the h e a r i n g on t h a t i s s u e . " 

The t r i a l c o u r t d i d not make any f i n d i n g s of f a c t or 

c o n c l u s i o n s of law w i t h r e s p e c t t o the employer's s t a t u t e - o f -

l i m i t a t i o n s argument. 

On May 24, 2010, the employer appealed t o t h i s c o u r t 

(case no. 2090800). On May 25, 2010, a f t e r the employer f i l e d 

i t s n o t i c e of a p p e a l , the t r i a l c o u r t e n t e r e d an o r d e r 

g r a n t i n g Conner's motion t o t a x c o s t s i n the amount of 

$5,551.56. Conner f i l e d a postjudgment motion, r e q u e s t i n g 

t h a t the t r i a l c o u r t add an a d d i t i o n a l $2,085 i n c o s t s t o i t s 

award. The t r i a l c o u r t g r a n t e d Conner's postjudgment motion 

on June 14, 2010. The employer s u b s e q u e n t l y f i l e d a second 

n o t i c e of a p p e a l t o t h i s c o u r t (case no. 2091020). T h i s c o u r t 

c o n s o l i d a t e d the two a p p e a l s . 
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The employer advances s e v e r a l arguments on a p p e a l . The 

employer f i r s t argues t h a t the t r i a l c o u r t ' s judgment does not 

c o n t a i n f i n d i n g s of f a c t and c o n c l u s i o n s of law as r e q u i r e d by 

§ 25-5-88, A l a . Code 1975, w i t h r e s p e c t t o the i s s u e s of 

n o t i c e and the a p p l i c a b i l i t y of the s t a t u t e of l i m i t a t i o n s 

w i t h r e g a r d t o Conner's c l a i m e d s h o u l d e r and lower-back 

i n j u r i e s . 

"'The purpose of A l a . Code 1975, § 25-5-88, i s t o 
"ensure s u f f i c i e n t l y d e t a i l e d f i n d i n g s so t h a t the 
a p p e l l a t e c o u r t can determine whether the judgment 
i s s u p p o r t e d by the f a c t s . " ' F a r r i s v. S t . V i n c e n t ' s  
Hosp., 624 So. 2d 183, 185 ( A l a . C i v . App. 1993) 
( q u o t i n g E l b e r t Greeson H o s i e r y M i l l s , I n c . v. Ivey, 
472 So. 2d 1049, 1052 ( A l a . C i v . App. 1985)). 
'[T]he t r i a l c o u r t has a duty t o make a f i n d i n g on 
each i s s u e p r e s e n t e d and l i t i g a t e d b e f o r e i t . In 
i n s t a n c e s where the t r i a l c o u r t f a i l s t o make a 
f i n d i n g r e s p o n s i v e t o the i s s u e p r e s e n t e d , the case 
must be r e v e r s e d . ' Thomas v. G o l d K i s t , I n c . , 628 
So. 2d 864, 867 ( A l a . C i v . App. 1993); see a l s o 
H a r b i n v. U n i t e d S t a t e s S t e e l Corp., 356 So. 2d 179 
(A l a . C i v . App. 1978); and Dun & B r a d s t r e e t Corp. v.  
Jones, 678 So. 2d 181 ( A l a . C i v . App. 1996). In 
H a r b i n v. U n i t e d S t a t e s S t e e l Corp., t h i s c o u r t 
r e v e r s e d the t r i a l c o u r t ' s judgment and remanded the 
case because the t r i a l c o u r t had f a i l e d t o address 
or t o make f i n d i n g s r e g a r d i n g the i s s u e of n o t i c e of 
i n j u r y t o the employer, d e s p i t e the i s s u e b e i n g 
p r e s e n t e d and l i t i g a t e d . In H a r b i n , t h i s c o u r t 
s t a t e d : 

" ' I n the p r e s e n t case the q u e s t i o n of 
whether H a r b i n n o t i f i e d h i s employer of h i s 
i n j u r y was p l e a d e d , c o n t e s t e d and s u b m i t t e d 
t o the t r i a l c o u r t f o r i t s d e t e r m i n a t i o n . 
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D e s p i t e t h i s f a c t t h e r e was no f i n d i n g made 
on t h i s i s s u e i n the c o u r t ' s o r i g i n a l 
judgment. N o n e t h e l e s s , H a r b i n m a i n t a i n s 
t h a t the absence of a f i n d i n g of n o t i c e of 
i n j u r y does not r e q u i r e r e v e r s a l s i n c e a 
number of Alabama cases have h e l d t h a t when 
a f i n d i n g of the t r i a l c o u r t i s mere l y 
meager or o m i s s i v e , the r e v i e w i n g c o u r t may 

to d e c i d e i f examine the ev i d e n c e i n o r d e r 
the t r i a l c o u r t ' s judgment can be 
s u s t a i n e d . E.g., West P o i n t Mfg. Co. v.  
Benn e t t , 263 A l a . 571, 83 So. 2d 303 
(1955); Alabama T e x t i l e P r o d u c t s Corp. v.  
Grantham, 263 A l a . 179, 82 So. 2d 204 
(1955). However, such i s not the r u l e 
when, as here, t h e r e was no f i n d i n g made on 
the i s s u e i n q u e s t i o n . ' 

"356 So. 2d a t 181-82." 

Equipment S a l e s Corp. v. Gwin, 4 So. 3d 1125, 1129-30 ( A l a . 

C i v . App. 2008). 

We w i l l f i r s t address the q u e s t i o n whether the t r i a l 

c o u r t i n c l u d e d s u f f i c i e n t f i n d i n g s of f a c t and c o n c l u s i o n s of 

law r e g a r d i n g the n o t i c e i s s u e . With r e s p e c t t o Conner's 

a l l e g e d s h o u l d e r i n j u r y , the t r i a l c o u r t c l e a r l y s t a t e d i n i t s 

judgment t h a t " [the employer] r e c e i v e d a p p r o p r i a t e n o t i c e of 

the s h o u l d e r i n j u r y . " T h e r e f o r e , the t r i a l c o u r t c o m p l i e d 

w i t h the re q u i r e m e n t s of § 25-5-88. With r e s p e c t t o Conner's 

a l l e g e d lower-back i n j u r y , the t r i a l c o u r t d i d not make any 

s p e c i f i c f i n d i n g s of f a c t or c o n c l u s i o n s of law t h a t 
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e x p l i c i t l y address n o t i c e . The t r i a l c o u r t d i d c o n c l u d e , 

however, t h a t Conner's " c h r o n i c back p a i n i s a n a t u r a l 

consequence f l o w i n g from the i n i t i a l i n j u r y t o [Conner's] 

a n k l e because of the change i n [Conner's] g a i t . " In Ragland  

B r i c k Co. v. Campbell, 409 So. 2d 443 ( A l a . C i v . App. 1982), 

we noted: 

v. " [ T ] h i s c o u r t ' s o p i n i o n i n B e a t r i c e Food Co.  
Clemons, [54 A l a . App. 150, 306 So. 2d 18 ( 1 9 7 5 ) _ 
w herein we i n d i c a t e d t h a t once the employer has 
a c t u a l knowledge of an a c c i d e n t and i n j u r y , the 
s t a t u t e does not r e q u i r e t h a t the c l a i m a n t p r o v i d e 
f u r t h e r n o t i c e or c o n t i n u i n g i n f o r m a t i o n e x c e p t upon 
r e q u e s t . In l i g h t of B e a t r i c e Foods, we are not 
c o n v i n c e d t h a t i t was a b s o l u t e l y n e c e s s a r y t h a t the 
employer be i n f o r m e d of the back i n j u r y as l o n g as 
t h e r e was a r e a s o n a b l e m e d i c a l c o n n e c t i o n between 
the i n j u r y the employer was s p e c i f i c a l l y i n f o r m e d of 
and the r e s u l t i n g i n j u r y . In t h i s case, the m e d i c a l 
t e s t i m o n y i n d i c a t e d t h a t the c i r c u m s t a n c e s 
s u r r o u n d i n g employee's knee i n j u r y were not 
i n c o m p a t i b l e w i t h h i s subsequent back problems. 
Thus, here t h e r e was a r e a s o n a b l e m e d i c a l c o n n e c t i o n 
between the knee i n j u r y and the back problem." 

409 So. 2d at 445-46. 

In t h i s case, the t r i a l c o u r t found t h a t Conner had 

p r o v i d e d the employer w i t h a c t u a l n o t i c e of the a c c i d e n t and 

of Conner's a n k l e i n j u r y . The t r i a l c o u r t f u r t h e r found t h a t 

Conner's lower-back i n j u r y was the r e s u l t of an a l t e r e d g a i t , 

which was caused by Conner's a n k l e i n j u r y . Because the t r i a l 
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c o u r t ' s f i n d i n g s i n d i c a t e t h a t t h e r e was a r e a s o n a b l e m e d i c a l 

c o n n e c t i o n between Conner's lower-back i n j u r y and h i s a n k l e 

i n j u r y , Conner was not r e q u i r e d t o s p e c i f i c a l l y n o t i f y the 

employer of h i s lower-back i n j u r y . T h e r e f o r e , any f a i l u r e of 

the t r i a l c o u r t t o make an ex p r e s s f i n d i n g of f a c t or 

c o n c l u s i o n of law w i t h r e s p e c t t o whether the employer 

r e c e i v e d n o t i c e of Conner's lower-back i n j u r y m erely caused 

the t r i a l c o u r t ' s f i n d i n g s and c o n c l u s i o n s t o be meager and 

o m i s s i v e and does not r e q u i r e r e v e r s a l . See, e.g., Werner Co.  

v. W i l l i a m s , 871 So. 2d 845, 853 ( A l a . C i v . App. 2003) ("To 

the e x t e n t some of the f i n d i n g s o f the t r i a l c o u r t may be 

meager or o m i s s i v e , we note t h a t a r e v e r s a l i s not r e q u i r e d . 

I n s t e a d , we merely conduct the same r e v i e w as we would of more 

s p e c i f i c f a c t u a l f i n d i n g s t o determine whether the u l t i m a t e 

f i n d i n g made by the t r i a l c o u r t i s s u p p o r t e d by s u b s t a n t i a l 

e v i d e n c e . " ) . 

We now t u r n t o the employer's argument t h a t the t r i a l 

c o u r t f a i l e d t o make any f i n d i n g s of f a c t or c o n c l u s i o n s o f 

law on the s t a t u t e - o f - l i m i t a t i o n s i s s u e . A re v i e w of the 

t r i a l c o u r t ' s judgment shows t h a t the judgment does not 

c o n t a i n any f i n d i n g s of f a c t or c o n c l u s i o n s of law w i t h r e g a r d 
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to the s t a t u t e - o f - l i m i t a t i o n s i s s u e , which was r a i s e d by the 

employer. 

" ' T h i s c o u r t has r e c o g n i z e d t h a t 
s u b s t a n t i a l compliance w i t h the s t a t u t e i s 
s u f f i c i e n t . Fordham v. Southern Phenix  
T e x t i l e s , I n c . , 387 So. 2d 204 ( A l a . C i v . 
App. 1980); however, the t r i a l c o u r t has a 
duty t o make a f i n d i n g on each i s s u e 
p r e s e n t e d and l i t i g a t e d b e f o r e i t . In 
i n s t a n c e s where the t r i a l c o u r t f a i l s t o 
make a f i n d i n g r e s p o n s i v e t o the i s s u e 
p r e s e n t e d , the case must be r e v e r s e d . ' " 

L a b i n a l , Inc./Globe Motors v. A l p h o r d , 767 So. 2d 362, 365 

(A l a . C i v . App. 2000) ( q u o t i n g Thomas v. G o l d K i s t , I n c . , 628 

So. 2d 864, 867 ( A l a . C i v . App. 1993)). The i s s u e whether 

Conner's c l a i m s f o r compensation f o r h i s a l l e g e d i n j u r i e s t o 

h i s s h o u l d e r and h i s lower back were b a r r e d by the s t a t u t e of 

l i m i t a t i o n s was p r e s e n t e d t o the t r i a l c o u r t . Because the 

t r i a l c o u r t f a i l e d t o make any f i n d i n g s or c o n c l u s i o n s w i t h 

r e g a r d t o the s t a t u t e - o f - l i m i t a t i o n s i s s u e , we must r e v e r s e 

the t r i a l c o u r t ' s judgment and remand the cause t o t h a t c o u r t 

f o r i t t o make the a p p r o p r i a t e f i n d i n g s of f a c t and 

c o n c l u s i o n s of law w i t h r e s p e c t t o t h a t i s s u e . See L a b i n a l , 

767 So. 2d at 365. 

Because the t r i a l c o u r t ' s judgment awarding c o s t s t o 

Conner may be a f f e c t e d by the t r i a l c o u r t ' s d e t e r m i n a t i o n as 
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t o the a p p l i c a b i l i t y of the s t a t u t e of l i m i t a t i o n s , we r e v e r s e 

t h a t judgment as w e l l . 

2090800 -- REVERSED AND REMANDED. 

Pi t t m a n and Bryan, J J . , concur. 

Thompson, P.J., concurs i n p a r t and d i s s e n t s i n p a r t , 

w i t h w r i t i n g . 

Moore, J . , d i s s e n t s , w i t h o u t w r i t i n g . 

2091020 -- REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Moore, J . , d i s s e n t s , w i t h o u t w r i t i n g . 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g 

i n p a r t . 

In i t s judgment, the t r i a l c o u r t found t h a t A l b e r t 

Conner's c h r o n i c lower-back p a i n was a n a t u r a l consequence 

f l o w i n g from the i n i t i a l i n j u r y t o Conner's a n k l e . M e t a l s USA 

P l a t e s and Shapes, Southeast, I n c . , d i d not a l l e g e t h a t 

compensation f o r Conner's a n k l e was b a r r e d by the a p p l i c a b l e 

s t a t u t e of l i m i t a t i o n s . When the t r i a l c o u r t c o n s i d e r e d 

Conner's back p a i n as p a r t of i t s d e t e r m i n a t i o n of the e x t e n t 

of Conner's d i s a b i l i t y and the amount of workers' compensation 

b e n e f i t s he was e n t i t l e d t o f o r h i s w o r k - r e l a t e d i n j u r i e s , i t 

i m p l i c i t l y found t h a t compensation f o r Conner's back i n j u r y 

was not b a r r e d by the s t a t u t e of l i m i t a t i o n s . Because l e g a l 

e v i d e n c e s u p p o r t s t h i s f i n d i n g , i t i s due t o be a f f i r m e d . See  

Reynolds M e t a l s Co. v. S t u l t s , 532 So. 2d 1035, 1038 ( A l a . 

C i v . App. 1988). A c c o r d i n g l y , I d i s s e n t from t h a t p o r t i o n of 

the main o p i n i o n r e v e r s i n g the judgment of the t r i a l c o u r t i n 

case no. 2090800 on the b a s i s t h a t i t f a i l e d t o make f i n d i n g s 

of f a c t w i t h r e g a r d t o the s t a t u t e - o f - l i m i t a t i o n s i s s u e 

c o n c e r n i n g Conner's c l a i m f o r compensation f o r h i s lower-back 

i n j u r y . 
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I concur w i t h the remainder of the main o p i n i o n . 

20 


