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PC & A l l , Inc., d/b/a Mac & More 

v. 

Gustavius Maxie and Lakesha McNeil 
Appeal from Autauga C i r c u i t Court 

(CV-09-201) 

BRYAN, Judge. 

PC & A l l , I n c . , d/b/a Mac & More ("PC"), the p l a i n t i f f 

below, appeals from a judgment i n f a v o r of G u s t a v i u s Maxie and 

Lakesha M c N e i l , the d e f e n d a n t s below. We r e v e r s e and remand. 

On September 25, 2009, PC sued Maxie and M c N e i l , a l l e g i n g 
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t h a t Maxie and M c N e i l had breached a c o n t r a c t t o purchase two 

computers from PC and t h a t Maxie and M c N e i l had c o n v e r t e d 

those computers. Together w i t h i t s c o m p l a i n t , PC f i l e d a 

motion f o r a temporary r e s t r a i n i n g o r d e r ("TRO") and f o r a 

p r e l i m i n a r y i n j u n c t i o n c o m p e l l i n g Maxie and M c N e i l t o p r e s e r v e 

the computers pending the a d j u d i c a t i o n of PC's a c t i o n . 

On October 21, 2009, the t r i a l c o u r t s c h e d u l e d a h e a r i n g 

r e g a r d i n g PC's motion f o r a TRO f o r November 17, 2009. Maxie 

and M c N e i l were s e r v e d w i t h p r o c e s s on October 26, 2009. On 

November 12, 2009, Maxie and M c N e i l ' s a t t o r n e y f i l e d a n o t i c e 

of appearance and a p l e a d i n g n o t i f y i n g the t r i a l c o u r t t h a t 

Maxie and M c N e i l ' s a t t o r n e y was s c h e d u l e d t o be t r y i n g a case 

i n a nother c o u r t on the date s c h e d u l e d f o r the h e a r i n g 

r e g a r d i n g PC's motion f o r a TRO and moving the t r i a l c o u r t t o 

c o n t i n u e t h a t h e a r i n g . On November 17, 2009, PC and i t s 

a t t o r n e y appeared i n open c o u r t f o r the h e a r i n g r e g a r d i n g PC's 

motion f o r a TRO. When Maxie, M c N e i l , and t h e i r a t t o r n e y 

f a i l e d t o appear, the t r i a l c o u r t e n t e r e d a d e f a u l t judgment 

a g a i n s t Maxie and M c N e i l and g r a n t e d PC l e a v e t o prove i t s 

r i g h t t o r e l i e f w i t h i n 15 days. 

On November 25, 2009, Maxie and M c N e i l f i l e d an answer 
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and c o u n t e r c l a i m . That p l e a d i n g does not i n c l u d e a c e r t i f i c a t e 

of s e r v i c e , and PC contends t h a t i t was not s e r v e d w i t h t h a t 

p l e a d i n g . On November 30, 2009, Maxie and M c N e i l moved the 

t r i a l c o u r t t o s e t a s i d e the d e f a u l t judgment and f i l e d a 

demand f o r a j u r y t r i a l . On December 1, 2009, the t r i a l c o u r t 

made a n o t a t i o n on the c a s e - a c t i o n summary s t a t i n g " [ d ] e f a u l t 

s e t a s i d e , case s e t f o r h e a r i n g 12-15-09 @ 9:00," and the 

c l e r k of the t r i a l c o u r t m a i l e d c o p i e s of t h a t n o t a t i o n t o the 

p a r t i e s ' a t t o r n e y s . On December 15, 2009, the t r i a l c o u r t 

e n t e r e d an o r d e r s t a t i n g t h a t the case had been c a l l e d , 

s t a t i n g t h a t the p a r t i e s had been p r e s e n t w i t h t h e i r 

a t t o r n e y s , and o r d e r i n g t h a t , "[u]pon h e a r i n g the 

r e p r e s e n t a t i o n and t e s t i m o n y w/o r e c o r d , [j]udgment i s e n t e r e d 

i n f a v o r of [ M a x i e and M c N e i l ] . " 

On January 13, 2010, PC moved the t r i a l c o u r t t o v a c a t e 

t h a t judgment on the ground, among o t h e r s , t h a t the t r i a l 

c o u r t had not g i v e n PC adequate n o t i c e t h a t the December 15, 

2009, h e a r i n g would be a t r i a l on the m e r i t s of the case. PC 

a l s o moved the t r i a l c o u r t t o s t r i k e Maxie and M c N e i l ' s answer 

on the grounds t h a t Maxie and M c N e i l had not s e r v e d PC w i t h 

t h e i r answer and had not i n c l u d e d a c e r t i f i c a t e of s e r v i c e i n 
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t h e i r answer. In a d d i t i o n , PC moved the t r i a l c o u r t t o e n t e r 

a d e f a u l t judgment a g a i n s t Maxie and M c N e i l on the ground t h a t 

Maxie and M c N e i l had not p r o p e r l y answered o r o t h e r w i s e 

p l e a d e d because, PC s a i d , Maxie and M c N e i l had not s e r v e d PC 

w i t h t h e i r answer. F o l l o w i n g a h e a r i n g , the t r i a l c o u r t d e n i e d 

PC's motions t o v a c a t e the judgment, t o s t r i k e Maxie and 

M c N e i l ' s answer, and t o e n t e r a d e f a u l t judgment a g a i n s t Maxie 

and M c N e i l . T h e r e a f t e r , PC t i m e l y a p p e a l e d t o t h i s c o u r t . 

The i s s u e s r a i s e d by PC are q u e s t i o n s of law, which we 

re v i e w de novo. See Davis v. Hanson Aggregates So u t h e a s t , 

I n c . , 952 So. 2d 330, 334 ( A l a . 2006). F i r s t , PC argues t h a t 

the judgment of the t r i a l c o u r t s h o u l d be r e v e r s e d because, PC 

says, the t r i a l c o u r t d i d not g i v e PC adequate n o t i c e t h a t the 

December 15, 2009, h e a r i n g would be a t r i a l on the m e r i t s . In 

p e r t i n e n t p a r t , Rule 40, A l a . R. C i v . P., p r o v i d e s : 

"(a) S e t t i n g of Cases. The t r i a l of a c t i o n s  
s h a l l be s e t by e n t r y on a t r i a l d o c ket or by  
w r i t t e n o r d e r a t l e a s t s i x t y (60) days b e f o r e the  
date s e t f o r t r i a l , s u b j e c t t o the f o l l o w i n g  
e x c e p t i o n s : (1) where, when the i n t e r e s t s of j u s t i c e 
r e q u i r e , the c o u r t c o n t i n u e s the t r i a l t o a date 
t h a t i s l e s s than s i x t y (60) days from a p r e v i o u s l y 
s e t t r i a l date t h a t was s e t i n compliance w i t h t h i s 
r u l e ; (2) where a s h o r t e r p e r i o d of time i s 
a v a i l a b l e under the p r o v i s i o n s of Rule 55[, A l a . R. 
C i v . P.] ( ' D e f a u l t ' ) ; (3) where a s h o r t e r p e r i o d i s  
a v a i l a b l e under the p r o v i s i o n s of Rule 65[, A l a . R. 

4 



2090776 

C i v . P.] ( ' I n j u n c t i o n s ' ) ; (4) where a s h o r t e r p e r i o d 
of time s e r v e s the ends of j u s t i c e i n d o m e s t i c 
r e l a t i o n s cases; (5) where a s h o r t e r p e r i o d of time 
s e r v e s the ends of j u s t i c e i n a habeas corpus o r 
o t h e r s i m i l a r p r o c e e d i n g where the l i b e r t y i n t e r e s t 
of an i n d i v i d u a l i s a t i s s u e ; (6) where an a c t i o n 
has been a p p e a l e d t o the c i r c u i t c o u r t f o r de novo 
re v i e w , i n which event the time p e r i o d between 
s e t t i n g and t r i a l date s h a l l be a t l e a s t t h i r t y (30) 
days; and (7) where a s h o r t e r p e r i o d of time i s 
o t h e r w i s e p r o v i d e d by law or th e s e r u l e s or agreed 
t o by a l l p a r t i e s . " 

(Emphasis added.) In p e r t i n e n t p a r t , Rule 6 5 ( a ) ( 2 ) , A l a . R. 

C i v . P., p r o v i d e s t h a t , " [ b ] e f o r e o r a f t e r the commencement of 

the h e a r i n g of an a p p l i c a t i o n f o r a p r e l i m i n a r y i n j u n c t i o n , 

the c o u r t may o r d e r the t r i a l of the a c t i o n on the m e r i t s t o 

be advanced and c o n s o l i d a t e d w i t h the h e a r i n g of the 

a p p l i c a t i o n . " 

In I s l e r v. I s l e r , 870 So. 2d 730 ( A l a . C i v . App. 2003), 

James P a u l I s l e r ("the husband") sued Halee Denise I s l e r ("the 

w i f e " ) f o r a d i v o r c e on January 18, 2002. On Feb r u a r y 5, 2002, 

the w i f e f i l e d t h r e e motions: (1) a motion f o r a TRO, (2) a 

motion f o r a p r o t e c t i v e o r d e r , and (3) a motion f o r temporary 

custody of the p a r t i e s ' c h i l d . On Feb r u a r y 7, 2002, two days 

a f t e r the w i f e had f i l e d her motions, the t r i a l c o u r t made a 

n o t a t i o n on the c a s e - a c t i o n summary, s t a t i n g " ' [ t ] h i s case i s 

s e t f o r h e a r i n g on March 1, 2002 a t 8:30 AM.'" 870 So. 2d a t 
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731. Between Feb r u a r y 7, 2002, and March 1, 2002, the w i f e 

answered the husband's c o m p l a i n t and a s s e r t e d a c o u n t e r c l a i m 

a g a i n s t the husband, and the husband answered the w i f e ' s 

c o u n t e r c l a i m . At the h e a r i n g on March 1, 2002, the t r i a l 

c o u r t , over the w i f e ' s o b j e c t i o n , proceeded t o conduct the 

t r i a l on the m e r i t s of the a c t i o n . T h e r e a f t e r , the t r i a l c o u r t 

e n t e r e d a f i n a l judgment, and the w i f e a p p e a l e d t o t h i s c o u r t . 

A l t h o u g h Rule 40(a)(4) a u t h o r i z e s a t r i a l c o u r t t o s h o r t e n the 

time f o r n o t i c e of the t r i a l s e t t i n g "where a s h o r t e r p e r i o d 

of time s e r v e s the ends of j u s t i c e i n [a] d o mestic r e l a t i o n s 

c a s e [ ] , " t h i s c o u r t n o n e t h e l e s s r e v e r s e d the judgment of the 

t r i a l c o u r t . We e x p l a i n e d : 

"We conclude t h a t the t r i a l c o u r t abused i t s 
d i s c r e t i o n i n s h o r t e n i n g the time f o r n o t i c e of the 
t r i a l s e t t i n g ; under the p a r t i c u l a r f a c t s of t h i s 
case, the n o t i c e s h o r t e n i n g the time f o r t r i a l d i d 
not s u f f i c i e n t l y i n f o r m the w i f e t h a t the t r i a l 
c o u r t had s h o r t e n e d the time f o r t r i a l and t h a t i t 
i n t e n d e d t o conduct a t r i a l on the m e r i t s on March 

1, 2002." 

870 So. 2d a t 735. 
L i k e the n o t i c e a t i s s u e i n I s l e r , which merely s t a t e d 

t h a t " ' [ t ] h i s case i s s e t f o r h e a r i n g on March 1, 2002 a t 8:30 

AM,'" 870 So. 2d a t 731, the n o t i c e i n the a c t i o n now b e f o r e 

us, which merely s t a t e d " [ d ] e f a u l t s e t a s i d e , case s e t f o r 
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h e a r i n g 12-15-09 @ 9:00," d i d not s u f f i c i e n t l y i n f o r m PC t h a t 

the t r i a l c o u r t had s h o r t e n e d the time f o r n o t i c e of a t r i a l 

on the m e r i t s . A c c o r d i n g l y , we r e v e r s e the judgment of the 

t r i a l c o u r t and remand the a c t i o n t o the t r i a l c o u r t f o r 

f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

PC a l s o argues t h a t the t r i a l c o u r t e r r e d i n denying i t s 

motion t o s t r i k e Maxie and M c N e i l ' s e n t i r e answer because, PC 

says, Maxie and M c N e i l f a i l e d t o serve the answer on PC and 

f a i l e d t o i n c l u d e a c e r t i f i c a t e of s e r v i c e as r e q u i r e d by 

Rule s 5(a) and (d), A l a . R. C i v . P. However, PC has c i t e d no 

l e g a l a u t h o r i t y s u p p o r t i n g the p r o p o s i t i o n t h a t Maxie and 

M c N e i l ' s f a i l u r e t o comply w i t h R u l e s 5(a) and (d) j u s t i f i e s 

the s t r i k i n g of t h e i r answer. "We have u n e q u i v o c a l l y s t a t e d 

t h a t i t i s not the f u n c t i o n of t h i s C ourt t o do a p a r t y ' s 

l e g a l r e s e a r c h o r t o make and address l e g a l arguments f o r a 

p a r t y based on u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s not s u p p o r t e d 

by s u f f i c i e n t a u t h o r i t y or argument. S p r a d l i n v. S p r a d l i n , 601 

So. 2d 76 ( A l a . 1992)." Dykes v. Lane T r u c k i n g , I n c . , 652 So. 

2d 248, 251 ( A l a . 1994). T h e r e f o r e , we d e c l i n e t o c o n s i d e r 

t h i s argument made by PC. 

F i n a l l y , PC argues t h a t the t r i a l c o u r t e r r e d i n denying 
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PC's motion t o s t r i k e Maxie and M c N e i l ' s answer because, PC 

says, Maxie and M c N e i l ' s answer named a n o n p a r t y as a 

p l a i n t i f f i n the a c t i o n . However, we d e c l i n e t o c o n s i d e r t h i s 

argument because the r e c o r d does not i n d i c a t e t h a t PC 

p r e s e n t e d i t t o the t r i a l c o u r t . See Andrews v. M e r r i t t O i l  

Co. , 612 So. 2d 409, 410 ( A l a . 1992) ("This Court cannot 

c o n s i d e r arguments r a i s e d f o r the f i r s t time on a p p e a l ; 

r a t h e r , our r e v i e w i s r e s t r i c t e d t o the e v i d e n c e and arguments 

c o n s i d e r e d by the t r i a l c o u r t . " ) . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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