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THOMPSON, P r e s i d i n g Judge. 

The Alabama Department of I n d u s t r i a l R e l a t i o n s ("the 

Department") appeals a judgment d e t e r m i n i n g t h a t L a r o n i c a 

Smith was e n t i t l e d t o r e c e i v e unemployment-compensation 

b e n e f i t s . 
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The r e c o r d i n d i c a t e s t h a t Smith was employed by Dr. Bobby 

J . Dunn, a p s y c h i a t r i s t , as an a d m i n i s t r a t i v e s e c r e t a r y from 

September 12, 2008, u n t i l January 28, 2009. I t i s u n d i s p u t e d 

t h a t on January 28, 2009, Dunn asked Smith t o s i g n two 

c o n f i d e n t i a l i t y agreements. Smith d i d not s i g n the 

c o n f i d e n t i a l i t y agreements, and she l e f t the premises where 

Dunn's o f f i c e i s l o c a t e d . 

Smith contended t h a t her employment was t e r m i n a t e d , and 

she sought unemployment-compensation b e n e f i t s . Dunn opposed 

Smith's a p p l i c a t i o n f o r unemployment-compensation b e n e f i t s , 

and Smith's r e q u e s t f o r b e n e f i t s was d e n i e d . Smith a p p e a l e d 

t h a t d e c i s i o n , and the Department's a d m i n i s t r a t i v e h e a r i n g 

o f f i c e r conducted a h e a r i n g . The h e a r i n g o f f i c e r r e c e i v e d ore 

tenus e v i d e n c e from Dunn, who t e s t i f i e d under o a t h . Smith d i d 

not appear a t t h a t a d m i n i s t r a t i v e h e a r i n g . On May 15, 2009, 

the a d m i n i s t r a t i v e h e a r i n g o f f i c e r i s s u e d a d e c i s i o n 

c o n c l u d i n g t h a t Smith was not e n t i t l e d t o r e c e i v e 

unemployment-compensation b e n e f i t s . The h e a r i n g o f f i c e r found 

t h a t Smith had v o l u n t a r i l y l e f t her employment w i t h o u t good 

cause and, t h e r e f o r e , t h a t she was d i s q u a l i f i e d under § 25-4-
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7 8 ( 2 ) , A l a . Code 1975, from r e c e i v i n g unemployment-

compensation b e n e f i t s . 

Smith appealed the d e c i s i o n of the a d m i n i s t r a t i v e h e a r i n g 

o f f i c e r t o the S t a t e Board o f Appeals ("the Board") f o r the 

Department, which d e n i e d Smith's a p p l i c a t i o n f o r l e a v e t o 

a p p e a l . Smith, p u r s u a n t t o § 25-4-95, A l a . Code 1975, then 

a p p e a l e d t o the Montgomery C i r c u i t C o u r t ("the t r i a l c o u r t " ) 

by s u b m i t t i n g a l e t t e r i n d i c a t i n g her w i s h t o c o n t e s t the 

d e n i a l of her a p p l i c a t i o n f o r unemployment-compensation 

b e n e f i t s . 1 The Department answered and d e n i e d t h a t Smith was 

e l i g i b l e f o r unemployment-compensation b e n e f i t s . 

On F e b r u a r y 3, 2010, the Department moved f o r a summary 

judgment. In i t s summary-judgment motion, the Department 

argued t h a t Smith had r e f u s e d a r e a s o n a b l e j o b d i r e c t i v e and 

t h a t , t h e r e f o r e , under § 25-4-78(2), A l a . Code 1975, Smith was 

p r e c l u d e d from r e c o v e r i n g unemployment-compensation b e n e f i t s . 

Smith d i d not f i l e a response t o the summary-judgment motion. 

The t r i a l c o u r t conducted a h e a r i n g on the Department's 

summary-judgment motion. Smith appeared pro se a t t h a t 

1 S e c t i o n 25-4-95, A l a . Code 1975, s p e c i f i e s t h a t " [ t ] r i a l 
i n the c i r c u i t c o u r t s h a l l be de novo." 

3 



2090775 

h e a r i n g . The Department and Smith each argued t h e i r 

p o s i t i o n s . In a d d i t i o n , Smith made a number of f a c t u a l 

r e p r e s e n t a t i o n s t o the t r i a l c o u r t ; however, Smith was not 

sworn i n as a w i t n e s s , and, t h e r e f o r e , she d i d not p r o v i d e 

sworn t e s t i m o n y b e f o r e the t r i a l c o u r t . 

On A p r i l 20, 2010, the t r i a l c o u r t e n t e r e d a judgment 

denying the Department's motion f o r a summary judgment, 

f i n d i n g i n f a v o r of Smith, and d e t e r m i n i n g t h a t Smith was 

e n t i t l e d t o unemployment-compensation b e n e f i t s . The 

Department t i m e l y appealed. 

A d e t a i l e d r e c i t a t i o n of the f a c t s i s not r e q u i r e d t o 

r e s o l v e t h i s a p p e a l . In s u p p o r t of i t s summary-judgment 

motion, the Department s u b m i t t e d t o the t r i a l c o u r t 

documentary e v i d e n c e , an a f f i d a v i t from Dunn, and the 

t r a n s c r i p t of the h e a r i n g b e f o r e the a d m i n i s t r a t i v e h e a r i n g 

o f f i c e r ; t h a t e v i d e n c e c o n s t i t u t e s the o n l y a d m i s s i b l e 

e v i d e n c e p r e s e n t e d i n t h i s m a t t e r . The Department's e v i d e n c e 

i n d i c a t e s t h a t Dunn asked Smith and h i s o t h e r employees t o 

s i g n c o n f i d e n t i a l i t y agreements and t h a t Smith r e f u s e d t o do 
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s o . 2 Smith had a l l e g e d i n an u n s i g n e d l e t t e r t o the Board 

t h a t she had r e q u e s t e d t o be a l l o w e d t o have an a t t o r n e y 

r e v i e w the c o n f i d e n t i a l i t y agreements. 3 Dunn t e s t i f i e d t h a t 

he had t o l d Smith she c o u l d have the agreements r e v i e w e d by an 

a t t o r n e y but t h a t she would have t o s i g n them t o c o n t i n u e her 

employment. A c c o r d i n g t o Dunn, Smith " r e f u s e d ... and walked 

o u t . " The ev i d e n c e i n the r e c o r d i n d i c a t e s t h a t Smith l e f t 

Dunn's o f f i c e w i t h o u t e x p l a n a t i o n a f t e r she r e f u s e d t o s i g n 

the c o n f i d e n t i a l i t y agreements and t h a t , b e f o r e she l e f t , she 

had been the o n l y employee i n the o f f i c e t h a t day. Dunn 

t e s t i f i e d t h a t Smith r e t u r n e d the next day w i t h an 

" i n v e s t i g a t o r " and r e q u e s t e d a p a y c h e c k ; Dunn s t a t e d t h a t 

Smith and the i n v e s t i g a t o r l e f t h i s o f f i c e premises o n l y a f t e r 

Dunn t e l e p h o n e d 911 f o r emergency a s s i s t a n c e . 

2The r e c o r d i n d i c a t e s t h a t the c o n f i d e n t i a l i t y agreements 
r e q u i r e d the employee not t o d i v u l g e the names of Dunn's 
p a t i e n t s , not c o n t a c t those p a t i e n t s a f t e r the employee no 
l o n g e r worked f o r Dunn, and not d i s c u s s the c o n f i d e n t i a l 
n a t u r e of the employee's work f o r Dunn. 

3That l e t t e r , which was undated, c o n s t i t u t e d Smith's 
a p p e a l t o the Board of the a d m i n i s t r a t i v e h e a r i n g o f f i c e r ' s 
d e c i s i o n . The l e t t e r was r e c e i v e d by the Board on June 2, 
2009. 
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As i n d i c a t e d e a r l i e r , Smith was not sworn i n as a w i t n e s s 

d u r i n g the h e a r i n g on the Department's motion f o r a summary 

judgment. Ra t h e r , d u r i n g the summary-judgment h e a r i n g , Smith 

made f a c t u a l r e p r e s e n t a t i o n s t o the t r i a l c o u r t i n which she 

s t a t e d t h a t she had wanted t o have an a t t o r n e y r e v i e w the 

c o n f i d e n t i a l i t y agreements and e x p l a i n e d her r e a s o n i n g f o r 

t h a t r e q u e s t . D u r i n g the summary-judgment h e a r i n g , Smith a l s o 

a l l e g e d t h a t she l e f t the o f f i c e a f t e r r e f u s i n g t o s i g n the 

c o n f i d e n t i a l i t y agreement and t h a t she r e t u r n e d t o the o f f i c e 

the next day t o o b t a i n a paycheck. 

I n i t s judgment denying the Department's summary-judgment 

motion and f i n d i n g i n f a v o r of Smith, the t r i a l c o u r t made 

f a c t u a l d e t e r m i n a t i o n s , i n c l u d i n g t h a t a " f a i r i n t e r p r e t a t i o n 

of a l l of the e v i d e n c e " i n d i c a t e d t h a t Smith had "good cause 

f o r d e c l i n i n g t o remain a t her j o b . " The t r i a l c o u r t c i t e d 

o t h e r f a c t u a l f i n d i n g s i n sup p o r t of t h a t d e t e r m i n a t i o n . 

I n i t i a l l y , we note t h a t the d e n i a l of a summary-judgment 

motion i s not a p p e a l a b l e . See Parsons S t e e l , I n c . v. B e a s l e y , 

522 So. 2d 253, 258 ( A l a . 1988) ("'"The o r d e r which d e n i e d 

summary judgment i s i n t e r l o c u t o r y i n n a t u r e , not made 

a p p e a l a b l e by s t a t u t e , and w i l l , t h e r e f o r e , not sup p o r t an 
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appeal.'"") ( q u o t i n g Whitehead v. Baranco C o l o r Labs, I n c . , 

353 So. 2d 793, 794 ( A l a . 1 9 7 7 ) ) ) . T h e r e f o r e , we do not reach 

the Department's argument t h a t the t r i a l c o u r t s h o u l d have 

g r a n t e d i t s summary-judgment motion. However, i n t h i s case, 

i n d e n y i n g the Department's motion f o r a summary judgment, the 

t r i a l c o u r t a l s o e n t e r e d a judgment on the m e r i t s i n f a v o r of 

Smith. We address the Department's arguments t o the e x t e n t 

they c h a l l e n g e the e n t r y of the judgment on the m e r i t s . 

The Department contends, among o t h e r t h i n g s , t h a t the 

t r i a l c o u r t e r r e d i n r e a c h i n g i t s judgment based on the 

arguments Smith p r e s e n t e d a t the h e a r i n g on i t s motion f o r a 

summary judgment. As the Department argued t o the t r i a l 

c o u r t , Smith d i d not respond t o i t s summary-judgment motion. 

The t r i a l c o u r t r u l e d t h a t Smith's "appearance [ a t the h e a r i n g 

on the summary-judgment m o t i o n ] i s a r e s p onse," and the 

h e a r i n g proceeded. Based on i n f o r m a t i o n r e c e i v e d a t t h a t 

h e a r i n g , the t r i a l c o u r t reached c e r t a i n f a c t u a l f i n d i n g s i n 

i t s judgment. However, Rule 5 6 ( e ) , A l a . R. C i v . P., p r o v i d e s , 

i n p e r t i n e n t p a r t : 

"When a motion f o r summary judgment i s made and 
s u p p o r t e d as p r o v i d e d i n t h i s r u l e , an adverse p a r t y 
may not r e s t upon the mere a l l e g a t i o n s or d e n i a l of 
the adverse p a r t y ' s p l e a d i n g , but the adverse 
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p a r t y ' s response, by a f f i d a v i t s or as o t h e r w i s e 
p r o v i d e d i n t h i s r u l e , must s e t f o r t h s p e c i f i c f a c t s 
showing t h a t t h e r e i s a genuine i s s u e f o r t r i a l . I f 
the adverse p a r t y does not so respond, summary 
judgment, i f a p p r o p r i a t e , s h a l l be e n t e r e d a g a i n s t 

him." 

Our supreme c o u r t has s t a t e d t h a t "bare argument ... does not 

s a t i s f y the nonmoving p a r t y ' s burden t o o f f e r f a c t s t o d e f e a t 

the motion." H u r s t v. Alabama Power Co., 675 So. 2d 397, 400 

( A l a . 1996). Thus, because Smith d i d not p r o v i d e sworn 

t e s t i m o n y , her arguments a t the summary-judgment h e a r i n g were 

not a d m i s s i b l e e v i d e n c e and c o n s t i t u t e d "mere a l l e g a t i o n s or 

d e n i a l [ s ] " of the Department's a l l e g a t i o n s and e v i d e n c e . See 

Rule 5 6 ( e ) , A l a . R. C i v . P. F u r t h e r , a w i t n e s s p r o v i d i n g 

e v i d e n c e must t e s t i f y under o a t h . Rule 603, A l a . R. E v i d . 

("Before t e s t i f y i n g , e v e r y w i t n e s s s h a l l be r e q u i r e d t o 

d e c l a r e t h a t the w i t n e s s w i l l t e s t i f y t r u t h f u l l y , by oath or 

a f f i r m a t i o n a d m i n i s t e r e d i n a form c a l c u l a t e d t o awaken the 

w i t n e s s ' s c o n s c i e n c e and impress the w i t n e s s ' s mind w i t h the 

duty t o do s o . " ) . Smith was not under o a t h , and, t h e r e f o r e , 

she p r e s e n t e d no a d m i s s i b l e e v i d e n c e on her own b e h a l f . 

The t r i a l c o u r t made f a c t u a l f i n d i n g s , i n c l u d i n g t h a t 

Dunn had r e f u s e d t o a l l o w Smith t o have the c o n f i d e n t i a l i t y 
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agreements re v i e w e d by an a t t o r n e y . 4 That f i n d i n g i s not 

su p p o r t e d by the ev i d e n c e i n the r e c o r d on a p p e a l ; t h a t 

f i n d i n g i s d e r i v e d from Smith's unsworn a l l e g a t i o n s . The 

t r i a l c o u r t a l s o found t h a t Smith d i d not l e a v e her j o b 

v o l u n t a r i l y and t h a t Dunn had r e q u e s t e d t h a t Smith l e a v e the 

pr e m i s e s . The u n c o n t r o v e r t e d e v i d e n c e p r e s e n t e d by the 

Department i n d i c a t e s t h a t Smith l e f t her employment w i t h o u t 

n o t i c e on the day she was asked t o s i g n the c o n f i d e n t i a l i t y 

agreement and t h a t Dunn asked her t o l e a v e the o f f i c e p remises 

the next day, when Smith had r e t u r n e d w i t h another p e r s o n and 

Dunn t e l e p h o n e d 911 f o r emergency a s s i s t a n c e a f t e r t h e y 

r e f u s e d t o l e a v e . 

G i v e n the f o r e g o i n g , we conclude t h a t the t r i a l c o u r t 

e r r e d i n e n t e r i n g i t s judgment i n f a v o r of Smith because t h e r e 

was no a d m i s s i b l e e v i d e n c e t o sup p o r t t h a t judgment. We 

remand the cause t o the t r i a l c o u r t t o conduct an ore tenus 

h e a r i n g on the m e r i t s . 

REVERSED AND REMANDED. 

P i t t m a n , Bryan, Thomas, and Moore, J J . , concur. 

4 T h i s c o u r t does not reach the Department's c o n t e n t i o n 
t h a t Smith r e f u s e d a r e a s o n a b l e employment d i r e c t i v e . 
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