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Larry Eugene Leeth and Edna Lee Washington Leeth
V.
J & J Properties
Appeal from Limestone Circuit Court

(CVv-09-368)

BRYAN, Judge.

Larry Eugene Leeth and Edna Lee Washington Leeth appeal
from a summary Jjudgment entered in faver of J & J Properties

("J & J"). We affirm.

In 2005, the Leeths entered into & six-month lease
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agreement with J & J to rent an apartment ("the apartment™)
owned by J & J. Upon the expiration of the six-month lease
period, the Leeths began renting the agartment on a month-to-
month basis. On ARugust 26, 2009, J & J gave the Leeths 30
days' written notice of the terminaticon of their month-to-
month tenancy. After the Leeths failed to wvacate the
apartment within 30 davys, J & J filed an unlawful-detainer
action 1n the Limestone DListrict Court. The Leeths, acting
pro se, filed a counterclaim alleging a retaliatory eviction.
After a trial, the district court entered a judgment in favor
of J & J on 1ts unlawful-detainer claim and c¢n the Leeths'
retaliatory-eviction counterclaim.

The Leeths appesaled the district court's judgment to the
Limestone Circult Court. The c¢ircuit court severed the
unlawful-detainer claim from the TLeeths' retaliatory-eviction
counterclaim; in substance, that counterclaim appeared to be
brought under & 35-9A-501, Ala. Code 1975, which prohibits
certain retaliatory conduct by landlords. Following a kench
trial on the unlawful-detainer ¢laim, the c¢ircuit court
entered a Jjudgment on that c¢laim in favor cof J & J. The

Leeths filed amended counterclaims alleging "retalilatory
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eviction/gross negligence,”" "noncompliance by [J & J],"
"retaliatieon/discrimination,™ "bad faith nonceompliance and
retaliation,"” and "defamation of character.™ J & J filed a

motion for a summary judgment, which the circuilt court granted
following a hearing. After the denial of their postjudgment
motion, the TLeeths appealed the summary Jjudgment to the
supreme court. The supreme court then transferred the appeal
to this court, pursuant to & 12-2-7(6), Ala. Code 1975.

"In reviewing the disposition of a motion for
summary Jjudgment, 'we utLilize the same standard as
the trial court in determining whether the evidence
befeore [1L] made oub a genuine issue of material
fact, ' Bussey v. John Deere Co., 531 So. Zd 8460, 862
(Ala, 1988), and whether the movant was 'entitled to
a judgment as a matter of law.' Wright v. Wright,
654 3o. 2d 542 (Ala. 1995); Rule 56 (c), Ala. R, Civ.
P. When the movant makes a prima facie showing that
there 1is no genuine issue of material fact, the
burden shifts to the nonmovant to present
substantial evidence creating such an issue. Bass
v, SouthTrust Bank of Baldwin County, 538 So. 2d
794, 797-98 (Ala. 1989). Evidence i3 'substantial'
if it is of 'such weight and guality that fair-
minded persons in the exercise of impartial judgment
can reasonably infer the existence of the fact
sought to be proved.' Wright, 654 So. 2d at 543
(guoting West v. Founders Life Assurance Co. of
Flerida, 547 So. 2d 870, 871 (Ala. 1989)). Qur
review 1s further subject to the caveat that this
Court must review the record 1in & light most
favorable to the nonmovant and must resolve all
reasonable doubts acainst the movant., Wilma Corp.
v. Fleming Foods of Alakama, Inc., 6132 So. 24 359
(Ala. 19%3); Hannersg v, Balfour Guthrie, Inc., 564
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So. 2d 412, 413 (Ala. 19%0)."

Hobson v. American Cast TIron Pipe Co., 690 So. 2d 341, 344

(Ala. 1997).

On appeal, the Leeths first argue that the circuilt court
erred in entering a summary Jjudgment on certain of their
counterclaims because, the Leeths say, J & J failed to address
those counterclaims in 1ts summary-judgment motion. The Leeths
stated several purported counterclaims; some of those
counterclaims were not addressed in J & J's summary-judgment
motion. However, the Leeths did noct c¢kject 1in their
postjudgment motion to the entry of a summary judgment as to
the counterclaims that were not addressed by J & J.

In Englovees of the Montgomery County Sheriff's

Department v. Marshall, 8%3 So. 2d 326 (Ala. 2004), the

plaintiffs sued Sheriff D.T., Marshall in both his official and
his individual capacities. Sheriff Marshall moved for a
summary Jjudgment in his official capacity only. However, the
trial court entered a summary judgment in faver of Sheriff
Marshall in both his official capacity and his individual
capacity. The plaintiffs then appealed to the supreme court.

With respect to the summary Jjudgment in favor of Sheriff
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Marshall in his individual capacity, the supreme court stated:

"Since the sheriff's motion did not challenge
the plaintiffs' claims against the sheriff in his
individual capacity, the moticn did not meet the
initial burden of the sheriff in his individual
capacity, that is, '""the burden of production, i.e.,
the burden of making & prima facie showing that he
is entitled to summary judgment."' &Ex parte General
Motors Corp., 76% So. 24 903, 90% (Ala. 1999)
(guoting Berner v. Caldwell, 543 So. 2d 636, 691
(Ala. 1989) (Houston, J., concurring specially}}.
However, the record before us does not reveal
whether the plaintiffs objected to the trial court
in a timely postjudgment Rule 5%(e), Ala. R. Civ.
P., motion that the trial court erred in failing to
limit the summary judgment to the claims against the
sheriff in his official capacity, see Hatch v,
Health-Mor, Inc., 686 So. 2d 1132, 1132 (Ala. 199¢6)
('[T]lt was error for the trial court toc enter a
summary Jjudgment as to all of [the plaintiff's]
claims, Dbecause c¢one c¢laim ... was not before the
trial court on the summary Jjudgment motion'), and
Henson v. Mobile Infirmary Ass'n, 646 So. 2d 559,
562 (Ala. 1994) ('[W]le observe at the cutset that
the trial court could nct properly enter the summary
Judgment as to all of [the plaintiff's] claims.
Counts one and two ... were not before the trial
court on the [defendant's] motion'). Such a Rule
59(e) moticon would have been necessary Lo preserve
such an obijection for an appeal 'because this isgsue
[did] neot involve a question of law that hal[d] been
the subiject of a previous c¢bkbjection and ruling.'
McKenzie v, Killian, 887 So. 2d 861, 8t (Ala.
2004) ."

883 So. 2d at 330-31 {(final emphaslis added). Accordingly, in
this case, because the Leeths did not cobject to the entry of

the summary Jjudgment cn the counterclaims unaddressed by J &
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J 1in its summary-judgment motion, they did not preserve the
issue of the propriety of that ruling for our review.

In 1its summary-judgment motion, J & J did thoroughly
address the Leeths' retaliatory-eviction counterclaim brought
under & 35-94-501(a){l), 2Ala. Code 1975. That section
provides, 1n pertinent part:

"(a) Except as provided 1in this section, a

landlord may nobt retaliate ... by bringing or
threatening to bring an action for possession
because:

"(1) the tenant has complained to a
governmental agency charged with
responsibility for enforcement of a
building or housing code of a wviolation
applicable to the premises materially
affecting health and safety."

In thelr retaliatory-eviction counterclaim, the Leeths alleged
that the apartment had "toxic mold" and that a faulty
ventilation system had allowed "cigarette and other secondhand
smoke" from other apartments into the apartment; these
allegations appear to be the purported "violations™ under %
35-92-501¢(a). In its summary-judgment motion, J & J asserted,
among other things, that the Leeths could not establish that

they had complzined of any violation under & 35-9A-501 (a}) (1)

to "a governmental agency charged with the responsibility for
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enforcement of a building or housing code."” J & J also
asserted that the Leeths could nct establish that J & J had
any knowledge of the alleged complaints made by the Leeths to
the appropriate governmental agencies.

The Leeths argue that the record on appeal contains
substantial evidence demcnstrating that they had complained of
the alleged mold and the allegedly faulty ventilation system
to the appropriate governmental agencies, pursuant to % 35-9A-
501¢a) (1} . In support of their argument, the Leeths cite
evidence in the record indicating that they ccocmplained abkout
the condition of the apartment to the Better Business Bureau,
the Office of the Attorney General, the mavyor's office of the
City of Athens, and the "fire department."'

The Better Business Bureau 1is not a "a governmental
agency charged with responsibility for enforcement of a
building or housing ccde'"; therefore, the Leeths' complaints

to the Better Business Bureau are irrelevant in this case.

'In their brief to this cocurt, the Leeths also contend
Chat they complained Lo the Alabama  Department of

Environmental Management, "the Bureau o¢f Environmental
Services," and "the Air Quality Centrol Unit for the State and
City of Athens."™ However, the record contains no evidence of

those alleged complaints,
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The record contains some documentary evidence indicating that
the Leeths complained to the Office of the Attorney General
about the apartment after the eviction proceedings began.
Obviously, those complaints filed after the eviction could not
serve as the basis of a retaliatory eviction. However, Mrs.
Leeth testified by depositicn that she had also complained to
the Office of the Attorney General before the eviction
proceedings began. However, there is no evidence indicating
that J & J had any knowledge of those alleged complaints made
to the Office of the Attorney General. Clearly, J & J cculd
not retalliate 1in response to a complaint of which it had no
knowledge. Mrs. Leeth further testified by deposition that
she had complained about the apartment to the mayor's office
before the eviction proceedings began. Mrs. Leeth also
Cestified that she had infermed J & J that she had ccmplained
to the mayor's office. However, evidence indicating that Mrs.
Leeth had simply complained to the mayor's office 1s not
sufficient evidence to demconstrate that she "complained to a
governmental agency charged with responsibility for
enforcement of a building or housing code."

Mrs. Leeth also testified that she had complained to the
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fire department about conditions in the apartment. However,
the record does not indicate that J & J had knowledge of Mrs.
Leeths's alleged complaint to the fire department. Mrs. Leeth
testified that she "was sure [the fire department] did a
repceort because [employees of the fire department] talked to [J
& J's office manager].™ However, Mrs. Leeth's statement that
employees of the fire department spoke with J & J's office
manager does not 1indicate the substance of that alleged
conversation; the content of that alleged conversation 1s
unknown. "'[E]lvidence which affords nothing mcre than mere
speculation, conjecture, or guess is wholly insufficient to

warrant submission of the case to the Jjury.'" Turner v.

Azalea Box Co., 508 5o. 2d 253, 254 (Ala. 1987) (guoting

Roberts v. Carroll, 377 So. 2d 944, 946 (Ala. 1979)).

Therefore, the TLeeths did not establish that J & J had
knowledge of the alleged complaint to the fire department.
The evidence 1in the record indicates that the Leeths
failed to satisfy the reguirements of § 35-%A-501(a) {(1).
Therefore, the Leeths have failed to establish that the

circult court erred in entering a summary Jjudgment regarding

“The record does not contain a copy of the alleged report.

9
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the retaliatory-eviction counterclaim brought under that
section.

The Leeths also contend that alleged "damages to the
Leeths['] health [are] for present and future damages." It is
unclear what argument for reversal the Leeths are attempting
to make. The Leeths cite authority that appears to have no
legal relevance to the stated issue. An appellate court will
not "create legal arguments for a party based on undelineated
general propositions unsupported by authority or argument."

Spradlin v. Spradlin, 601 So. 2d 76, 79 (Ala. 18992).

Accordingly, we do not address this issue further.

The Leeths also argue that the c¢ircuit court erred
because, they say, the circuit court continued the summary-
Judgment hearing without notifying them. The record indicates
that the summary-judgment hearing took place on April 29,
2010, and that the Leeths had notice of that hearing.
However, the Leeths, who were proceeding pro se, did not
attend that hearing. The Leeths now mistakenly contend that
the circuit court did not hold a hearing on April 29, 2010,
that the circuit court rescheduled the summary-judgment

hearing for a date after April 29, 2010, and that they were

10
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not notified of the new hearing date. Howewver, the record
simply does not support those allegations. Therefore, the
Leeths' argument fails.

Based on the foregoing, the c¢ircuit court's summary
Judgment is affirmed.

AFFIRMED.

Thompson, P.J., and Pittman, J., concur.

Thomas, J., concurs in part and concurs 1in the result,
with writing.

Mocre, J., concurs in the result, without writing.

11
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THOMAS, Judge, concurring 1in part and concurring 1in the
result.

T agree that the summary Jjudgment in favor of J & J
Properties ("J & J") should be affirmed. T concur in the main
opinicon insofar as it concludes that the Leeths walved any
challenge t¢ the summary judgment on their cocunterclaims other
than their retaliatory-eviction counterclaim. However, because
my review of the record and of the applicable statutory
provisions convinces me that the Leeths failed to present
substantial evidence tco overcome J & J's motion for a summary
judgment on the Teeths' retaliatory-eviction counterclaim, T
concur in the result reached in the main as to the propriety
of the summary judgment on Lhe Leeths' retaliatory-eviction
counterclaim,

The Leeths rellied on Ala. Code 1875, & 35-9A-501(a) (1)
and (2), which prohikit retaliatory conduct by a landlcrd when
a tenant has complained Lo certalin entities about certaln
deficlencies c¢r problems that affect health and safety. Those
subsections read as fcllows:

"(a) Except as provided in this section, a
landlord may not retallate by discriminatorily
increasing rent or decreasing services or by

bringing or threatening to bring an acticn for
possession because:

12
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"(1) the tenant has comgplained to a
governmental agency charged with
responsibility for enforcement of a
building or housing code of a wviolation
applicable to the premises materially
affecting health and safety; [or]

"(2) the tenant has complained fto the
landlord of a wvioclation under Section
35-9a-2Q04.,"

Under Ala. Code 1975, § 35-92-204:
"(a) A landlord shall;

"(1) comply with the requirements of
applicable building and Thousing codes
materially affecting health and safety;

"(2) make all repairs and do whatever

is necessary to put and keep the premises
in a habitable condition;

"

"(4) maintain in good and safe working
order and condition all electrical,
plumbing, sanitary, heating, ventilating,
alr-conditioning, and cother facilities and
appliances, including elevators, supplied
or required to be supplied by the landlord

L1
.

The proklems that the Leeths complained of to J & J and
the governmental agencies discussed in the main opinicon were
primarily the presence of allegedly "texic mold" and alleged
problems with either the ventilation system cr the structural

integrity of the apartment such that the Leeths' apartment was

13
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often faced with an influx of cigarette and other smoke from
adjoining apartments. J & J presented evidence in support of
its motion for a summary Judgment indicating that the
apartment did not suffer from any ventilation or structural
deficlencies; the Leeths presented no evidence creating a
genuine i1ssue of material fact that such deficiencies existed
other than testimony from Mrs. Leeth indicating that smoke had
entered the apartment. In additicon, the Leeths failed to
present evidence indicating that their health and safety had
been materially affected by the presence of smoke that might
have invaded their apartment.

J & J also presented as evidence 1in support of its
summary-judgment motion an affidavit from an inspector stating
that no mold was present 1in the apartment. The Leeths
presented evidence in the form of Mrs. Leeth's depcsition
testimony indicating that mold was present on certain walls,
but the Leeths presented nc evidence indicating that the mcld
Mrs. Leeth saw on the walls was "tcxic" cother than hearsay
testimony that a fireman had indicated to Mrs. Leeth that the
mold was "toxic," and could be causing the Leeths' health

problems. Thus, I conclude that the Leeths failed to present

14
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evidence indicating that the possible presence of mold of
which the Leeths complained materially affected their health
and safety.

For these reasons, I concur in the result reached by the
main opinion respecting the Leeths' retaliatory-eviction

claim,

15



