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PITTMAN, Judge. 

T h i s a p p e a l i s taken from a judgment of the J e f f e r s o n 

C i r c u i t C ourt r e v e r s i n g an o r d e r i s s u e d by an a d m i n i s t r a t i v e -

law judge of the Alabama Department of Revenue ("the 

Department") t h a t u p h e l d an assessment of s t a t e and c e r t a i n 
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l o c a l 1 use t a x e s a g a i n s t Logan's Roadhouse, I n c . ("the 

t a x p a y e r " ) , as t o i t s w h o l e s a l e purchase of peanuts consumed 

by customers a t s e v e r a l r e s t a u r a n t s o p e r a t e d by the t a x p a y e r 

i n Alabama. The case came b e f o r e the t r i a l c o u r t a f t e r the 

t a x p a y e r , p u r s u a n t t o A l a . Code 1975, § 40-2A-9(g), a p p e a l e d 

t o t h a t c o u r t from the Department's o r d e r and sought a t r i a l 

de novo i n t h e manner contemplated by the s t a t u t e . In i t s 

judgment, e n t e r e d a f t e r an ore tenus p r o c e e d i n g a t which the 

t r i a l c o u r t r e c e i v e d e v i d e n t i a r y e x h i b i t s and h e a r d t e s t i m o n y 

from the t a x p a y e r ' s r e g i o n a l manager, the t r i a l c o u r t a p t l y 

summarized the m a t e r i a l q u e s t i o n t o be answered: 

"The i s s u e p r e s e n t e d f o r the C o u r t ' s d e c i s i o n i s 
whether ... the t a x p a y e r [ ] i s l i a b l e t o the S t a t e of 
Alabama f o r the payment of use t a x when i t purchases 
peanuts from w h o l e s a l e s u p p l i e r s . I f the t a x p a y e r 
s e l l s the peanuts t o i t s customers, then the use t a x 
i s not due on the w h o l e s a l e t r a n s a c t i o n , because 
t h e r e i s an a p p l i c a b l e s a l e s t a x . I f [ t h e t a x p a y e r ] 
does not r e s e l l the peanuts t o i t s customers, then 
the use t a x i s due t o be p a i d . " 

Our r e v i e w i s governed by the f o l l o w i n g p r i n c i p l e s : 

"'When ore tenus e v i d e n c e i s p r e s e n t e d , a 
presumption of c o r r e c t n e s s e x i s t s as t o the t r i a l 

1The p a r t i e s do not contend t h a t the u s e - t a x o r d i n a n c e s 
of t he l o c a l t a x i n g j u r i s d i c t i o n ( t h e C i t y of O x f o r d ) d i f f e r 
i n any m a t e r i a l way from the u s e - t a x s t a t u t e s c o n t a i n e d i n the 
Alabama Code. 
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c o u r t ' s f i n d i n g s on i s s u e s of f a c t ; i t s judgment 
based on t h e s e f i n d i n g s of f a c t w i l l not be 
d i s t u r b e d u n l e s s i t i s c l e a r l y e r roneous, w i t h o u t 
s u p p o r t i n g e v i d e n c e , m a n i f e s t l y u n j u s t , or a g a i n s t 
the g r e a t weight of the e v i d e n c e . ... Moreover, 
"under the ore tenus r u l e , the t r i a l c o u r t ' s 
judgment and a l l i m p l i c i t f i n d i n g s n e c e s s a r y t o 
support i t c a r r y a presumption of c o r r e c t n e s s . " 
However, when the t r i a l c o u r t i m p r o p e r l y a p p l i e s the 
law t o f a c t s , no presumption of c o r r e c t n e s s e x i s t s 
as t o the t r i a l c o u r t ' s judgment. "Questions of law 
are not s u b j e c t t o the ore tenus s t a n d a r d of 
r e v i e w . " A t r i a l c o u r t ' s c o n c l u s i o n s on l e g a l 
i s s u e s c a r r y no presumption of c o r r e c t n e s s on 
a p p e a l . T h i s c o u r t r e v i e w s the a p p l i c a t i o n of law 
t o f a c t s de novo.'" 

HLH C o n s t r u c t o r s , I n c . v. S t a t e Dep't of Revenue, 902 So. 2d 

680, 683-84 ( A l a . C i v . App. 2004) ( c i t a t i o n s o m i t t e d ; q u o t i n g 

C i t y of P r a t t v i l l e v. P o s t , 831 So. 2d 622, 627-28 ( A l a . C i v . 

App. 2002), q u o t i n g i n t u r n o t h e r a u t h o r i t i e s ) . 

The e v i d e n t i a r y e x h i b i t s and the t e s t i m o n y of the 

t a x p a y e r ' s manager p r e s e n t e d a t t r i a l i n d i c a t e t h a t the 

t a x p a y e r o p e r a t e s a number of " f u l l s e r v i c e " r e s t a u r a n t s i n 

Alabama and o t h e r nearby s t a t e s a t which d i n e r s t y p i c a l l y 

consume l u n c h and d i n n e r e n t r e e s c o n s i s t i n g of b e e f , c h i c k e n , 

f i s h , and s h e l l f i s h as w e l l as s a l a d s , a p p e t i z e r s , and 

d e s s e r t s . Most, i f not a l l , of the e d i b l e f o o d s t u f f s p r o v i d e d 

t o customers of the t a x p a y e r ' s r e s t a u r a n t s are a c q u i r e d 

t hrough w h o l e s a l e purchases from a s i n g l e c e n t r a l d i s t r i b u t i o n 
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c e n t e r o p e r a t e d by Performance Food Groups. The t a x p a y e r ' s 

manager t e s t i f i e d t h a t the t a x p a y e r pays no s a l e s t a x on such 

p u r c h a s e s ; r a t h e r , a s a l e s t a x i s p a i d on p r e p a r e d meals by 

consumers upon t h e i r r e c e i p t of a b i l l a t the end of a meal. 

The t a x p a y e r ' s manager s p e c i f i c a l l y t e s t i f i e d t h a t c e r t a i n 

a d d i t i o n a l e d i b l e i t e m s , such as d i n n e r r o l l s and b u t t e r and 

" t a b l e t o p " items ( i n c l u d i n g condiments such as ketchup and 

mustard and s p i c e s such as s a l t and p e p p e r ) , are not 

s e p a r a t e l y i d e n t i f i e d or p r i c e d i n the r e s t a u r a n t ' s menu 

l i s t i n g s , but are s i m i l a r l y a c q u i r e d by the t a x p a y e r v i a 

w h o l e s a l e purchases and are p r o v i d e d t o customers who d e s i r e 

them; a c c o r d i n g t o the manager, tho s e items are s i m i l a r l y 

deemed s o l d t o customers because the i n c r e m e n t a l c o s t of 

p r o v i d i n g those items t o each customer i s i n c l u d e d i n the 

p r i c e s charged by the t a x p a y e r f o r e n t r e e i t e m s . The 

t a x p a y e r ' s c l a s s i f i c a t i o n of t h o s e items as s u b j e c t s of r e t a i l 

s a l e s t o customers has not been c h a l l e n g e d by the Department 

i n i t s a u d i t or i n the l i t i g a t i o n s p r i n g i n g t h e r e f r o m . 

Most p e r t i n e n t t o t h i s case i s t h a t the t a x p a y e r , l i k e 

c e r t a i n o t h e r r e s t a u r a n t o p e r a t o r s e s p o u s i n g a "roadhouse" 

theme, p r o v i d e s q u a n t i t i e s of peanuts t o i t s customers by 
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means of r e c e p t a c l e s l o c a t e d i n r e s t a u r a n t entryways, a t d r i n k 

b a r s , and on d i n i n g t a b l e s . Those peanuts, l i k e the o t h e r 

e d i b l e items purchased by the t a x p a y e r f o r consumption i n i t s 

r e s t a u r a n t s , are a c q u i r e d from i t s p r e f e r r e d w h o l e s a l e r . I t 

i s u n d i s p u t e d t h a t no s a l e s t a x i s p a i d on those p u r c h a s e s , 

which are deemed w h o l e s a l e s a l e s . A l s o , l i k e the t a x p a y e r ' s 

o t h e r e d i b l e i t e m s , peanuts do not appear as a s e p a r a t e l y 

p r i c e d i t e m i n the p r i n t e d menu p r i c e l i s t i n g s d i s t r i b u t e d t o 

r e s t a u r a n t customers. However, the t a x p a y e r p r e s e n t e d 

e v i d e n c e t o the t r i a l c o u r t , i n the form of a "menu mix" 

document t h a t was not p r e s e n t e d t o the a d m i n i s t r a t i v e - l a w 

judge, t h a t j u s t as 10 c e n t s ' w orth of r o l l s and b u t t e r and 6 

c e n t s ' worth of t a b l e t o p items are p r i c e d i n t o each of the 

t a x p a y e r ' s e n t r e e s , 9 c e n t s i s s i m i l a r l y p r i c e d i n t o every 

e n t r e e s e r v e d by the t a x p a y e r t o o f f s e t the c o s t of peanut 

consumption by r e s t a u r a n t customers. That f i g u r e was 

o b t a i n e d , a c c o r d i n g t o the t a x p a y e r ' s manager, by d i v i d i n g the 

e n t i r e g r o s s q u a n t i t y of peanuts a c q u i r e d by the t a x p a y e r and 

d i v i d i n g i t by the "guest count" a t the t a x p a y e r ' s 

r e s t a u r a n t s . 
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Based upon t h a t and o t h e r e v i d e n c e , the t r i a l c o u r t 

d e t e r m i n e d t h a t the t a x p a y e r was i n d e e d s e l l i n g peanuts t o 

customers a t i t s r e s t a u r a n t s so as t o w a r r a n t the t a x p a y e r ' s 

t r e a t m e n t of i t s peanut purchases as w h o l e s a l e - s a l e s 

t r a n s a c t i o n s . Compare A l a . Code 1975, § 40-23-1(9)a. 

( i n c l u d i n g " s a l e [ s ] of t a n g i b l e p e r s o n a l p r o p e r t y by 

w h o l e s a l e r s t o l i c e n s e d r e t a i l merchants ... f o r r e s a l e " 

w i t h i n d e f i n i t i o n of " w h o l e s a l e s a l e " exempted from s a l e s and 

use t a x a t i o n ) , w i t h § 40-23-1(10) ( d e f i n i n g " r e t a i l s a l e " as 

" [ a ] l l s a l e s of t a n g i b l e p e r s o n a l p r o p e r t y except those ... 

d e f i n e d as w h o l e s a l e s a l e s " ) . The t r i a l c o u r t s t a t e d i n i t s 

judgment: 

"[The menu m i x ] g r a p h i c a l l y shows t h a t the c o s t 
of peanuts i s i n c l u d e d i n the c o s t of a meal. The 
e v i d e n c e show t h a t [ t h e t a x p a y e r ] a l l o c a t e s $.09 t o 
each meal f o r peanuts. W h i l e peanuts are not l i s t e d 
on the check p a i d f o r by the customer, the customer 
pays f o r them and pays a t a x on them, whether he 
knows i t or not. A charge f o r the peanuts i s 
i n c l u d e d i n the b i l l p a i d by the customer. 

"In w e i g h i n g the arguments f o r and a g a i n s t t h i s 
i s s u e , the Court sees no l e g a l d i f f e r e n c e i n the 
r o a s t e d peanuts s e r v e d by [ t h e t a x p a y e r ] from many 
items which a customer r e c e i v e s when he buys a meal 
a t a r e s t a u r a n t ; c h i p s and s a l s a , b r e a d and b u t t e r , 
o l i v e o i l , s a l t and pepper, k e t c h u p , mustard, i c e , 
e t c . None of t h e s e items are consumed by the 
r e s t a u r a n t owner nor i s the i t e m g i v e n away g r a t i s . 
A f t e r a l l , the r e s t a u r a n t e u r i s i n b u s i n e s s t o make 
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a p r o f i t . The c o s t of t h e s e items i s s i m p l y 
i n c l u d e d i n the c u s t o m e r s ' b i l l , even though i t not 
i t e m i z e d and the customer may not be aware of i t . 
The peanuts are s o l d t o the customer as a r e t a i l 
s a l e whether the customer e a t s them or n o t . " 

I n a t t a c k i n g the t r i a l c o u r t ' s judgment, the Department 

r e l i e s almost e x c l u s i v e l y upon the r e a s o n i n g adopted by the 

a d m i n i s t r a t i v e - l a w judge i n the o r d e r r e v i e w e d by the t r i a l 

c o u r t (to the e x t e n t of d e v o t i n g the b u l k of 8 pages of the 

Department's 13-page argument t o q u o t i n g the o r d e r ) . I n 

essence, t he r e a s o n i n g adopted by the Department i s t h a t the 

peanuts consumed by the customers a t the t a x p a y e r ' s 

r e s t a u r a n t s cannot p r o p e r l y be deemed t o have been " r e s o l d " t o 

them i f t h e y are not s e p a r a t e l y p r i c e d on the menu p r i c e l i s t 

p r o v i d e d t o customers or are not i n t e g r a l p a r t s of menu items 

(such as sandwich wrappers or d r i n k c o n t a i n e r s ) . 

However, under § 40-23-1(9), a d e f i n i t i o n a l t a x - l e v y i n g 

s t a t u t e t h a t must be s t r i c t l y c o n s t r u e d a g a i n s t the S t a t e (see  

S t a t e v. Reynolds M e t a l s Co., 263 A l a . 657, 661, 83 So. 2d 

709, 711 (1955)), a l l t h a t i s r e q u i r e d f o r purposes of 

c l a s s i f y i n g a b u l k s a l e t o a r e t a i l e r , such as the t a x p a y e r ' s 

purchases of q u a n t i t i e s of peanuts, as a n o n t a x a b l e " w h o l e s a l e 

s a l e " i s t h a t a subsequent r e t a i l " r e s a l e " of t a n g i b l e 
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p e r s o n a l p r o p e r t y o c c u r ; t h e r e i s no s t a t u t o r y requirement f o r 

purposes of c l a s s i f y i n g a s a l e as a r e t a i l s a l e t h a t a 

s e p a r a t e p r i c e be o v e r t l y s t a t e d and p a i d . See A l a . Code 

1975, § 40-23-1(10) ("The q u a n t i t i e s of goods s o l d or p r i c e s 

a t which s o l d are i m m a t e r i a l i n d e t e r m i n i n g whether or not a 

s a l e i s a t r e t a i l . " ) . To t r e a t the t a x p a y e r , a r e s t a u r a n t 

o p e r a t o r , as l i a b l e f o r use t a x based upon i t s purchase of 

peanuts i n b u l k f o r i t s customers t o consume as a p a r t of 

t h e i r l u n c h and d i n n e r meals, as the Department suggests be 

done i n t h i s case, would d i s r e g a r d the e v i d e n c e p r e s e n t e d a t 

t r i a l i n d i c a t i n g t h a t the t a x p a y e r charges i t s customers f o r 

the average i n c r e m e n t a l c o s t of peanuts they a g g r e g a t e l y 

consume. To adopt the Department's p o s i t i o n would a l s o , i n 

our view, u n d e r c u t the v e r y purpose of s a l e s and use t a x a t i o n 

t o o p e r a t e as a consumer's t a x , as t o which the u l t i m a t e 

burden must be borne by consumers. See M e r r i w e t h e r v. S t a t e , 

252 A l a . 590, 593, 42 So. 2d 465, 466 (1949). 2 

2We need not be l o n g d e t a i n e d by the de m i n i m i s p r o s p e c t 
t h a t a person might e n t e r a r e s t a u r a n t o p e r a t e d by the 
t a x p a y e r and consume o n l y peanuts w i t h o u t p u r c h a s i n g an 
e n t r e e . That t h a t p o s s i b i l i t y i s merely h y p o t h e t i c a l i s borne 
out by the t e s t i m o n y of the t a x p a y e r ' s manager t h a t t h a t " j u s t 
doesn't happen," i . e . , t h a t such an event o c c u r s w i t h 
" m i n i m a l " f r e q u e n c y . 
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Our r e a s o n i n g i s c o n s i s t e n t w i t h t h a t employed by a N o r t h 

C a r o l i n a a p p e l l a t e c o u r t i n an analogous case, In re Rock-Ola  

Cafe, 111 N.C. App. 683, 433 S.E.2d 236 (1993), r e v i e w  

d i s m i s s e d , 336 N.C. 68, 441 S.E.2d 551 (1994). In Rock-Ola, 

the t a x p a y e r s purchased peanuts, p r e t z e l s , and o t h e r snack 

foods v i a w h o l e s a l e s a l e s f o r consumption by customers who 

purchased beverages a t i t s r e s t a u r a n t b a r s ; as i n t h i s case, 

the t a x p a y e r i n t h a t case d i d not d i r e c t l y impose a charge f o r 

such e d i b l e i t e m s , but i t i n c l u d e d t h e i r c o s t s and r e c o v e r e d 

them i n customers' payments f o r o t h e r menu items (as t o which 

s a l e s t a x e s were c o l l e c t e d ) . The N o r t h C a r o l i n a t a x i n g 

a u t h o r i t i e s , which p e t i t i o n e d the a p p e l l a t e c o u r t i n Rock-Ola 

t o r e v e r s e a t r i a l c o u r t ' s judgment r e v e r s i n g the assessment 

of use t a x e s upon the r e s t a u r a n t o p e r a t o r s , contended i n Rock- 

O l a , as the Department contends i n t h i s case, t h a t no r e s a l e s 

of bar foods had o c c u r r e d because, i t was a s s e r t e d , the 

t a x p a y e r s ' "customers p u r c h a s e [ d ] o n l y the s p e c i f i c meals 

a c t u a l l y o r d e r e d from the menus." 111 N.C. App a t 684, 433 

S.E.2d a t 236. A f t e r n o t i n g the complementary a s p e c t s of 

s a l e s and use t a x a t i o n , the N o r t h C a r o l i n a Court of A p p e a l s 

r e j e c t e d the t a x i n g a u t h o r i t i e s ' argument: 
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"We agree w i t h t he t a x p a y e r s ' argument t h a t the 
items here i n v o l v e d are not s u b j e c t t o a use t a x 
because the items were purchased f o r r e s a l e . S a l e s  
t a x e s due on the items are f u l l y p a i d by v i r t u e of  
the c o r r e s p o n d i n g i n c r e a s e i n each menu-item p r i c e  
f o r which customers are charged. 

"I n o r d e r f o r the t a x p a y e r s t o be l i a b l e f o r 
payment of a use t a x on the v a r i o u s items i t must be 
shown t h a t such items were purchased f o r purposes 
o t h e r than r e s a l e , and t h a t no s a l e s t a x was p a i d 
when the purchases were made. 

"... P e t i t i o n e r s have shown t h a t the respondent 
t a x p a y e r s d i d not pay a s a l e s t a x a t the time of 
purchase, but t h e r e i s no showing t h a t the items 
were purchased f o r purposes o t h e r than r e s a l e . The  
t a x p a y e r s i n c l u d e d the c o s t of a l l the v a r i o u s items  
i n t h e i r menu-item p r i c e s and c o l l e c t e d s a l e s t a x e s  
on those p r i c e s . T h i s i s c e r t a i n l y e q u i v a l e n t t o  
r e s e l l i n g the i t e m s . " 

111 N.C. App a t 686, 433 S.E.2d a t 237 (emphasis added). 

Compare Broadmoor H o t e l , I n c . v. Department of Revenue, 773 

P.2d 627 (Colo. C t . App. 1989) ( r e a c h i n g o p p o s i t e r e s u l t w i t h 

r e s p e c t t o snacks p r o v i d e d by h o t e l o p e r a t o r t o p a t r o n s a t i t s 

h o t e l s ' b a r s a f t e r c o n c l u d i n g t h a t r e c o r d d i d not support 

lower c o u r t ' s d e t e r m i n a t i o n t h a t c o s t of snacks had been 

i n c l u d e d i n p r i c e s of beverages s o l d ) . 

The t r i a l c o u r t ' s d e t e r m i n a t i o n i n t h i s case t h a t t he 

t a x p a y e r i n c l u d e d t he c o s t of peanuts consumed by i t s 

r e s t a u r a n t customers i n the p r i c e s of the meals s o l d i n i t s 
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r e s t a u r a n t s i s s u p p o r t e d by s u b s t a n t i a l e v i d e n c e , and i t s 

l e g a l c o n c l u s i o n t h a t the peanuts were s o l d a t r e t a i l t o those 

customers i s , t h e r e f o r e , not i n e r r o r . F o r t h a t reason, we 

a f f i r m the t r i a l c o u r t ' s judgment. 

AFFIRMED. 

Thompson, P . J . , and Bryan, Thomas, and Moore, J J . , 

concur. 
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