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PER CURIAM. 

C.L.B. ("the mother") appeals from a judgment awarding 

D.L.O. ("the f a t h e r " ) and her j o i n t p h y s i c a l c u s t o d y of t h e i r 

c h i l d . Pursuant t o the judgment, the c h i l d i s t o spend 

a l t e r n a t e weeks w i t h each p a r e n t . 
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T h i s i s the second time t h i s cause has come b e f o r e t h i s 

c o u r t . In the f i r s t a p p e a l , C.L.B. v. D.L.O., 42 So. 3d 1246 

( A l a . C i v . App. 2 0 1 0 ) , t h i s c o u r t c o n s i d e r e d the p r o p r i e t y of 

the judgment of the Winston J u v e n i l e C o u r t e n t e r e d on June 3, 

2009. In t h a t judgment, the j u v e n i l e c o u r t found t h a t the 

c h i l d was dependent because he was i n a c o n d i t i o n or 

s u r r o u n d i n g s t h a t endangered the c h i l d ' s m o r a l s , h e a l t h , or 

g e n e r a l w e l f a r e . Based upon i t s f i n d i n g s , the c o u r t m o d i f i e d 

p r i m a r y c u s t o d y o f the c h i l d from the mother to the f a t h e r . 

We determined t h a t the f i n d i n g of dependency was not s u p p o r t e d 

by c l e a r and c o n v i n c i n g e v i d e n c e and t h a t , because the c h i l d 

was not dependent, the j u v e n i l e c o u r t had a p p l i e d the 

i n c o r r e c t s t a n d a r d i n d e t e r m i n i n g whether a c u s t o d y 

m o d i f i c a t i o n was w a r r a n t e d . I d . a t 1249-50. A c c o r d i n g l y , we 

r e v e r s e d the judgment and remanded the cause f o r the j u v e n i l e 

c o u r t t o a p p l y the s t a n d a r d s e t f o r t h i n Ex p a r t e McLendon, 

455 So. 2d 863 ( A l a . 1984), t o determine whether t o modify 

c u s t o d y . I d . 

On F e b r u a r y 17, 2010, a f t e r t h i s c o u r t had remanded the 

a c t i o n , the f a t h e r f i l e d a motion f o r "temporary" ( p r o p e r l y , 

pendente l i t e ) c u s t o d y of the c h i l d pending the j u v e n i l e 
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c o u r t ' s new cus t o d y d e t e r m i n a t i o n . The next day, F e b r u a r y 18, 

2010, the mother f i l e d her o p p o s i t i o n t o the f a t h e r ' s motion 

f o r pendente l i t e c u s t o d y . The c a s e - a c t i o n summary i n d i c a t e s 

t h a t the j u v e n i l e c o u r t e n t e r e d a "temporary o r d e r " on 

F e b r u a r y 18, 2010, awarding the f a t h e r temporary c u s t o d y of 

the c h i l d u n t i l the j u v e n i l e c o u r t c o u l d make a new cus t o d y 

d e t e r m i n a t i o n . We note t h a t , a l t h o u g h i t was e n t e r e d on 

F e b r u a r y 18, 2010, the "temporary o r d e r " was d a t e d F e b r u a r y 

17, 2010, b e f o r e the mother's o p p o s i t i o n t o the f a t h e r ' s 

motion had been f i l e d . No a p p e a l was taken from the 

"temporary o r d e r . " 

On A p r i l 29, 2010, the j u v e n i l e c o u r t e n t e r e d an "amended 

f i n a l o r d e r " ("the amended judgment") based on the ev i d e n c e 

p r e s e n t e d a t the May 7, 2009, t r i a l - - t h e same ev i d e n c e i t had 

r e l i e d on i n e n t e r i n g the judgment of June 3, 2009. In t h a t 

amended judgment, the j u v e n i l e c o u r t s e t f o r t h new f i n d i n g s of 

f a c t . I t s t a t e d t h a t " [ t ] h e t e s t i m o n y and ev i d e n c e p r e s e n t e d 

[at the May 7, 2009, t r i a l ] was such as t o c o n v i n c e t h i s c o u r t 

t h a t a change i n cus t o d y w i l l m a t e r i a l l y promote the minor 

c h i l d ' s b e s t i n t e r e s t and t h a t the b e n e f i t ( s ) d e r i v e d from the 

change i n c u s t o d y w i l l more than o f f s e t any d i s r u p t i v e e f f e c t 
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caused by s a i d change i n c u s t o d y . " The j u v e n i l e c o u r t then 

awarded the p a r t i e s j o i n t p h y s i c a l c u s t o d y of the c h i l d , " w i t h 

each p a r t y e x e r c i s i n g v i s i t a t i o n e v e r y o t h e r week f o r a p e r i o d 

of seven (7) days." The j u v e n i l e c o u r t i n s t r u c t e d the p a r t i e s 

t o "exchange the minor c h i l d e v e r y F r i d a y a t 6:00 p.m.," but 

i t a l s o g r a n t e d the mother v i s i t a t i o n e v e r y o t h e r weekend from 

F r i d a y e v e n i n g u n t i l Sunday e v e n i n g . I t appears from the 

amended judgment t h a t the j u v e n i l e c o u r t i n t e n d e d the p a r t i e s 

t o each have cus t o d y of the c h i l d on a l t e r n a t i n g weeks, 

b e g i n n i n g on F r i d a y e v e n i n g . The amended judgment f u r t h e r 

o r d e r e d t h a t the c h i l d c o u l d not be withdrawn from the 

H a l e y v i l l e s c h o o l system w i t h o u t the e x p r e s s w r i t t e n consent 

of b o t h p a r t i e s . A t the time of the f i r s t a p p e a l , the c h i l d 

had been e n r o l l e d i n a p r i v a t e r e l i g i o u s s c h o o l i n H u n t s v i l l e . 

The amended judgment a l s o i n c l u d e d the f o l l o w i n g 

statement: 

" I t i s t o be n oted t h a t w h i l e the s u b j e c t of the 
[mother's] r e l i g i o u s b e l i e f s was brought up d u r i n g 
the t r i a l of the a b o v e - s t y l e d cause the c o u r t has 
not d e c i d e d t h i s case based upon the r e l i g i o u s 
b e l i e f s of e i t h e r of the p a r t i e s t o t h i s a c t i o n . 
While i t i s t r u e t h a t t h e r e i s c o n s i d e r a b l e 
d i f f e r e n c e i n r e l i g i o u s b e l i e f s between the p a r t i e s , 
t h i s c o u r t does not f i n d i t a p p r o p r i a t e , l e g a l l y or 
o t h e r w i s e , t o base i t s d e c i s i o n on whether or not 
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the c o u r t agrees or d i s a g r e e s w i t h e i t h e r of the 
p a r t y ' s r e l i g i o u s b e l i e f s . " 

The mother now appeals from the amended judgment. She 

contends t h a t the j u v e n i l e c o u r t e r r e d i n d e t e r m i n i n g t h a t a 

change i n cus t o d y would m a t e r i a l l y promote the c h i l d ' s b e s t 

i n t e r e s t . She does not c h a l l e n g e the p r o v i s i o n i n the amended 

judgment r e q u i r i n g the c h i l d t o remain e n r o l l e d i n the 

H a l e y v i l l e s c h o o l system w i t h o u t the consent of b o t h p a r t i e s . 1 

As p r e v i o u s l y mentioned, the j u v e n i l e c o u r t based i t s 

d e c i s i o n on ore tenus e v i d e n c e p r e s e n t e d a t the May 7, 2009, 

t r i a l of t h i s case. The s t a n d a r d of a p p e l l a t e r e v i e w of a 

c h i l d - c u s t o d y judgment based on ore tenus e v i d e n c e i s 

d e f e r e n t i a l . 

"'When ev i d e n c e i n a c h i l d - c u s t o d y case has been 
p r e s e n t e d ore tenus t o the t r i a l c o u r t , t h a t c o u r t ' s 
f i n d i n g s of f a c t based on t h a t e v i d e n c e are presumed 
to be c o r r e c t . The t r i a l c o u r t i s i n the b e s t 
p o s i t i o n t o make a custody d e t e r m i n a t i o n - - i t h e a r s 
the e v i d e n c e and observes the w i t n e s s e s . A p p e l l a t e 
c o u r t s do not s i t i n judgment of d i s p u t e d e v i d e n c e 
t h a t was p r e s e n t e d ore tenus b e f o r e the t r i a l c o u r t 
i n a cu s t o d y h e a r i n g . ' " 

1 I n the mother's response t o the f a t h e r ' s motion f o r 
pendente l i t e c u stody, she s t a t e d t h a t she had t e n d e r e d her 
r e s i g n a t i o n from her t e a c h i n g p o s i t i o n i n H u n t s v i l l e and t h a t 
she i n t e n d e d t o remain i n H a l e y v i l l e a t l e a s t through the 
2009-2010 s c h o o l y e a r . She a l s o s t a t e d t h a t the f a t h e r had 
taken a j o b i n H u n t s v i l l e . 
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B u r g e t t v. B u r g e t t , 995 So. 2d 907, 912 ( A l a . C i v . App. 2008) 

( q u o t i n g Ex p a r t e Bryowsky, 676 So. 2d 1322, 1324 ( A l a . 

1996)). An a p p e l l a t e c o u r t w i l l not r e v e r s e a t r i a l c o u r t ' s 

judgment as t o c u s t o d y i n such a case u n l e s s the e v i d e n c e 

f a i l s t o s u p p o r t the t r i a l c o u r t ' s c u s t o d y d e t e r m i n a t i o n so 

t h a t the a p p e l l a t e c o u r t must conclude t h a t t h a t d e t e r m i n a t i o n 

i s " ' p l a i n l y and p a l p a b l y wrong.'" Ex p a r t e P e r k i n s , 646 So. 

2d 46, 47 ( A l a . 1994) ( q u o t i n g P h i l l i p s v. P h i l l i p s , 622 So. 

2d 410, 412 ( A l a . C i v . App. 1993)). 

" ' [ E ] v e n under the ore tenus r u l e , "[w]here the 
c o n c l u s i o n of the t r i a l c o u r t i s so opposed t o the 
weight of the e v i d e n c e t h a t the v a r i a b l e f a c t o r of 
w i t n e s s demeanor c o u l d not r e a s o n a b l y s u b s t a n t i a t e 
i t , then the c o n c l u s i o n i s c l e a r l y erroneous and 
must be r e v e r s e d . " ' B.J.N. v. P.D., 742 So. 2d 1270, 
1274 ( A l a . C i v . App. 1999) ( q u o t i n g Jacoby v. B e l l , 
370 So. 2d 278, 280 ( A l a . 1 9 7 9 ) ) . " 

Cheek v. Dyess, 1 So. 3d 1025, 1029 ( A l a . C i v . App. 2007) . 

In C.L.B., we s e t f o r t h the f o l l o w i n g f a c t s r e l e v a n t t o 

our d e t e r m i n a t i o n of whether the e v i d e n c e s u p p o r t e d the 

j u v e n i l e c o u r t ' s f i n d i n g t h a t the c h i l d was dependent: 

"The mother and the f a t h e r had the c h i l d out of 
wedlock. When the c h i l d was born, the mother was 16 
years o l d and the f a t h e r was 20 years o l d . On 
August 5, 2004, the j u v e n i l e c o u r t , i n c o r p o r a t i n g an 
agreement of the p a r t i e s , e n t e r e d a judgment 
e s t a b l i s h i n g the f a t h e r ' s p a t e r n i t y and awarding 
cus t o d y of the c h i l d t o the mother. Pursuant t o the 
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p a r t i e s ' agreement, the judgment g r a n t e d v i s i t a t i o n 
t o the f a t h e r and o r d e r e d him t o pay c h i l d s u p p o r t . 

" A f t e r the b i r t h of the c h i l d , the mother went 
on t o graduate from h i g h s c h o o l and c o l l e g e . The 
mother moved to H u n t s v i l l e , w i t h o u t any o b j e c t i o n 
from the f a t h e r , and she i s now a t e a c h e r i n the 
H u n t s v i l l e p u b l i c s c h o o l s . The r e c o r d i n d i c a t e s 
t h a t the p a r t i e s had an amicab l e r e l a t i o n s h i p , and 
they appeared t o work w e l l t o g e t h e r i n r a i s i n g the 
c h i l d . 

" I n 2008, however, a d i s p u t e arose between the 
p a r t i e s r e g a r d i n g the mother's change i n r e l i g i o u s 
b e l i e f s . The mother e n r o l l e d the c h i l d i n a p r i v a t e 
s c h o o l i n H u n t s v i l l e a f f i l i a t e d w i t h the mother's 
r e l i g i o u s b e l i e f s . The f a t h e r f i l e d a p e t i t i o n w i t h 
the j u v e n i l e c o u r t s e e k i n g t o modify c u s t o d y of the 
c h i l d . 

II 

"The f a t h e r t e s t i f i e d t h a t , u n t i l the p a r t i e s ' 
r e l i g i o u s d i f f e r e n c e s a r o s e , 'I thought t h a t [the 
mother] was one of the b e s t mothers t h a t I had ever 
met.' L a t e r , he t e s t i f i e d t h a t , a l t h o u g h he d i d not 
b e l i e v e t h a t the mother had 'made the r i g h t d e c i s i o n 
on the r e l i g i o n , ' he b e l i e v e d t h a t she was 'probably 
the b e s t mom t h a t I have ever met, as f a r as g e t t i n g 
a b r u i s e or c u t on you, p r o b a b l y the b e s t . ' 

"The j u v e n i l e c o u r t found t h a t the c h i l d was 
' f e a r f u l ' of the mother's husband. That f i n d i n g i s 
a l s o not s u p p o r t e d by the e v i d e n c e . There was 
t e s t i m o n y i n d i c a t i n g t h a t the c h i l d was r e l u c t a n t t o 
t a l k about the mother's husband i n f r o n t of the 
f a t h e r , but t h e r e was no e v i d e n c e i n d i c a t i n g t h a t 
the c h i l d was a f r a i d of the mother's husband. The 
f a t h e r t e s t i f i e d t h a t he d i d not b e l i e v e t h a t the 
mother would a l l o w the c h i l d t o be p h y s i c a l l y 
harmed. He a l s o s a i d t h a t the mother's new husband, 
who shares the mother's r e l i g i o u s b e l i e f s , i s 'super 
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n i c e ' and t h a t he d i d not b e l i e v e t h a t the mother's 
husband was harming the c h i l d . 

"The j u v e n i l e c o u r t found t h a t the mother's move 
t o H u n t s v i l l e had had a n e g a t i v e impact on the c h i l d 
and t h a t i t had s e p a r a t e d the c h i l d from h i s 
extended f a m i l y . The r e c o r d shows t h a t the f a t h e r 
d i d not o b j e c t t o the mother's move t o H u n t s v i l l e . 
In f a c t , he s t a t e d t h a t he u n d e r s t o o d t h a t the 
mother had b e t t e r j o b o p p o r t u n i t i e s i n H u n t s v i l l e 
than i n Winston County and t h a t he was a l s o 
i n t e r v i e w i n g f o r j o b s o u t s i d e of Winston County. 
The e v i d e n c e was u n d i s p u t e d t h a t the mother had 
i n v i t e d her p a r e n t s t o v i s i t i n H u n t s v i l l e , b u t , 
because of her r e l i g i o u s b e l i e f s , they had r e f u s e d 
t o v i s i t h e r . The e v i d e n c e a l s o was u n d i s p u t e d t h a t 
the c h i l d v i s i t e d w i t h b o t h h i s p a t e r n a l and h i s 
m a t e r n a l g r a n d p a r e n t s e v e r y o t h e r weekend when he 
was a t h i s f a t h e r ' s house f o r v i s i t a t i o n . 

" I n i t s f i n d i n g s , the j u v e n i l e c o u r t s t a t e d t h a t 
the mother had l i v e d w i t h her new husband f o r 
a p p r o x i m a t e l y t e n months b e f o r e they m a r r i e d . The 
e v i d e n c e s u p p o r t e d t h a t f i n d i n g . However, the 
j u v e n i l e c o u r t d i d not mention the u n d i s p u t e d 
e v i d e n c e t h a t , a t the time of the h e a r i n g , the 
f a t h e r was l i v i n g w i t h h i s g i r l f r i e n d and her c h i l d . 

"The e v i d e n c e i n d i c a t e d t h a t the c h i l d was d o i n g 
w e l l i n s c h o o l and t h a t he was h e a l t h y , happy, and 
w e l l - a d j u s t e d . There was no c o n t e n t i o n t h a t the 
c h i l d was a n y t h i n g but w e l l - c a r e d f o r w h i l e i n the 
mother's custody. The f a t h e r acknowledged t h a t h i s 
o n l y c o m p l a i n t s a g a i n s t the mother were her 
r e l i g i o u s b e l i e f s and the f a c t t h a t she had e n r o l l e d 
the c h i l d i n the s c h o o l a f f i l i a t e d w i t h those 
b e l i e f s . The f a t h e r s a i d t h a t he wanted the c h i l d 
r a i s e d w i t h the same r e l i g i o u s b e l i e f s w i t h which he 
had been r a i s e d . The f a t h e r s a i d t h a t he d i d not 
a t t e n d church more than a few times a y e a r . " 

C.L.B., 42 So. 3d a t 1247-49. 
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Because i n t h i s a p p e a l we are r e v i e w i n g whether the 

ev i d e n c e i s s u f f i c i e n t t o s u p p o r t a f i n d i n g t h a t a change i n 

custo d y was w a r r a n t e d under the s t a n d a r d s e t f o r t h i n Ex p a r t e  

McLendon, we i n c l u d e the f o l l o w i n g a d d i t i o n a l f a c t s adduced 

from the e v i d e n c e . 

As we s t a t e d i n C.L.B., when the mother and the c h i l d 

moved t o H u n t s v i l l e , the mother e n r o l l e d the c h i l d i n a s c h o o l 

a f f i l i a t e d w i t h her new r e l i g i o n . The c h i l d began f i r s t grade 

a t the new s c h o o l , but s h o r t l y a f t e r the s c h o o l year began the 

c h i l d ' s t e a c h e r c o n t a c t e d the mother w i t h her concerns t h a t 

the c h i l d was not y e t ready f o r f i r s t grade. The c h i l d ' s 

t e a c h e r t o l d the mother t h a t the c h i l d was f r u s t r a t e d because 

he was not keeping up w i t h the o t h e r c h i l d r e n and recommended 

t h a t the c h i l d r e p e a t k i n d e r g a r t e n . The mother s a i d t h a t , i n 

a d d i t i o n t o t a l k i n g w i t h the c h i l d ' s f i r s t - g r a d e t e a c h e r , she 

c o n s u l t e d w i t h the c h i l d ' s k i n d e r g a r t e n t e a c h e r and then made 

the d e c i s i o n t o have the c h i l d r e p e a t k i n d e r g a r t e n . 

The f a t h e r t e s t i f i e d t h a t he d i d not agree w i t h the 

mother's d e c i s i o n t o h o l d the c h i l d back a year or w i t h her 

c h o i c e of s c h o o l f o r the c h i l d . He was concerned t h a t the 

c h i l d was b e i n g i n s t r u c t e d i n the mother's r e l i g i o n . The 
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f a t h e r b e l i e v e d t h a t the c h i l d s h o u l d be e n r o l l e d i n p u b l i c 

s c h o o l . The mother was aware of the f a t h e r ' s concerns, b u t , 

she t e s t i f i e d , she b e l i e v e d the c h i l d would r e c e i v e a h i g h e r 

q u a l i t y of e d u c a t i o n a t the s c h o o l i n which she had e n r o l l e d 

him. She s a i d t h a t the s t u d e n t - t o - t e a c h e r r a t i o was 

a p p r o x i m a t e l y t e n t o one a t the c h i l d ' s s c h o o l and t h a t the 

t e a c h e r s were a b l e t o spend more time w i t h each c h i l d than 

t e a c h e r s i n the p u b l i c s c h o o l s , where she t a u g h t . The c h i l d ' s 

f i r s t - g r a d e t e a c h e r t e s t i f i e d t h a t she had t a u g h t i n v a r i o u s 

s c h o o l systems f o r 20 y e a r s . She s a i d t h a t , i n her o p i n i o n , 

the c u r r i c u l u m a t the c h i l d ' s s c h o o l p r o v i d e d s t u d e n t s w i t h a 

h i g h e r q u a l i t y e d u c a t i o n than s t u d e n t s i n p u b l i c s c h o o l s 

r e c e i v e d . She t e s t i f i e d t h a t the r e s u l t s of t h e i r s t u d e n t s ' 

s t a n d a r d i z e d t e s t s s u p p o r t e d her o p i n i o n . 

The f a t h e r acknowledged t h a t the c h i l d seemed w e l l 

a d j u s t e d and was " h a v i n g a g r e a t t i m e " a t s c h o o l . The f a t h e r 

had v i s i t e d the s c h o o l once, and he s a i d t h a t he d i d not see 

anyone p r a y i n g . The f a t h e r p r e s e n t e d no e v i d e n c e r e g a r d i n g 

the e d u c a t i o n the c h i l d was r e c e i v i n g or any e v i d e n c e 

i n d i c a t i n g t h a t the q u a l i t y of e d u c a t i o n a t the c h i l d ' s s c h o o l 
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was lower than the q u a l i t y of e d u c a t i o n the c h i l d would 

r e c e i v e a t a p u b l i c s c h o o l . 

The mother t e s t i f i e d t h a t the c h i l d was not f o r c e d t o 

t a k e p a r t i n her r e l i g i o u s a c t i v i t i e s . She s a i d t h a t , w i t h 

the e x c e p t i o n of c e r t a i n minor f o o d r e s t r i c t i o n s , the c h i l d ' s 

day-to-day environment was the same as b e f o r e the mother had 

changed r e l i g i o n s . He s t i l l p l a y e d w i t h c h i l d r e n i n the 

neighborhood, he d r e s s e d l i k e any o t h e r boy, h i s s c h o o l 

u n i f o r m c o n s i s t e d of navy-blue pants and a w h i t e p o l o s h i r t , 

and, j u s t as b e f o r e the mother changed r e l i g i o n s , he was not 

a l l o w e d t o watch movies c o n t a i n i n g n u d i t y or v i o l e n c e . 

The f a t h e r t e s t i f i e d t h a t he d i d not b e l i e v e the c h i l d 

was b e i n g harmed i n any way a t home or a t s c h o o l , a dding t h a t 

the mother would not a l l o w t h a t . He a l s o s a i d t h a t the mother 

had never put a n y t h i n g above the c h i l d ' s w e l f a r e . He was 

w o r r i e d , however, t h a t the c h i l d would f a c e " o p p o s i t i o n " i n 

l i f e i f he f o l l o w e d the mother's r e l i g i o n . 

The c u s t o d y - m o d i f i c a t i o n s t a n d a r d s e t f o r t h i n Ex p a r t e  

McLendon 

" r e q u i r e s the p a r e n t s e e k i n g a c u s t o d y change t o 
demonstrate [(1)] t h a t a m a t e r i a l change i n 
c i r c u m s t a n c e s has o c c u r r e d s i n c e the p r e v i o u s 
judgment, [(2)] t h a t the c h i l d ' s b e s t i n t e r e s t s w i l l 
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be m a t e r i a l l y promoted by a change of custody, and 
[(3)] t h a t the b e n e f i t s of the change w i l l more than 
o f f s e t the i n h e r e n t l y d i s r u p t i v e e f f e c t r e s u l t i n g 
from the change i n c u s t o d y . " 

Dean v. Dean, 998 So. 2d 1060, 1065 ( A l a . C i v . App. 2008). 

The m a j o r i t y of the t e s t i m o n y a t t r i a l was about the 

mother's change i n r e l i g i o n s . The ev i d e n c e i n d i c a t e d t h a t 

most of the p a r t i e s ' f a m i l y members d i s a g r e e d w i t h t h a t change 

and w i t h the c h i l d ' s exposure t o the mother's r e l i g i o n a t 

s c h o o l . O t h e r w i s e , t h e r e was no a s s e r t i o n of a m a t e r i a l 

change i n c i r c u m s t a n c e s w a r r a n t i n g a cus t o d y m o d i f i c a t i o n . 

The f a t h e r t e s t i f i e d t h a t he had not opposed the mother and 

c h i l d ' s move t o H u n t s v i l l e . I n f a c t , he s a i d t h a t he had 

i n t e r v i e w e d f o r a j o b i n H u n t s v i l l e . The mother had completed 

c o l l e g e and was wor k i n g as a t e a c h e r i n H u n t s v i l l e . A t the 

time of the t r i a l , the mother was m a r r i e d ; the f a t h e r was 

l i v i n g w i t h h i s g i r l f r i e n d . The f a t h e r t e s t i f i e d t h a t the 

mother had never i n t e r f e r e d w i t h h i s v i s i t a t i o n w i t h the 

c h i l d . A l t h o u g h the c h i l d ' s m a t e r n a l g r a n d p a r e n t s had r e f u s e d 

t o v i s i t the mother's house i n H u n t s v i l l e a f t e r the mother 

c o n v e r t e d t o a new r e l i g i o n , the c h i l d saw them e v e r y o t h e r 

weekend when he was w i t h the f a t h e r . The e v i d e n c e i n d i c a t e d 
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t h a t the s c h o o l i n which the mother had e n r o l l e d the c h i l d was 

p r o v i d i n g the c h i l d w i t h a h i g h - q u a l i t y e d u c a t i o n . 

In C l i f t v. C l i f t , 346 So. 2d 429 ( A l a . C i v . App. 1977), 

t h i s c o u r t d i s c u s s e d the r o l e a p a r e n t ' s r e l i g i o u s b e l i e f s 

p l a y s i n a c o u r t ' s d e t e r m i n a t i o n of c h i l d c ustody. In C l i f t , 

t h i s c o u r t s t a t e d : 

"66 A.L.R.2d 1410, 1413-14, s t a t e s : 

"'[T]he view taken i n the g r e a t m a j o r i t y of 
the d e c i s i o n s which have touched upon the 
m a t t e r seems to be t h a t w h i l e the c o u r t s i n 
a c h i l d c u s t o d y p r o c e e d i n g cannot pass upon 
the comparative m e r i t s of v a r i o u s r e l i g i o n s 
and c o n t r o l l i n g e f f e c t must be g i v e n t o the 
t e m p o r a l w e l f a r e of the c h i l d , r e l i g i o u s 
q u e s t i o n s may w e l l be bound up i n the i s s u e 
of t e m p o r a l w e l f a r e and, i f so, may 
p r o p e r l y be c o n s i d e r e d by the c o u r t . ' 

" S i m i l a r l y , i t has been s a i d : 

" ' R e l i g i o n may be an element i n the 
award of c u s t o d y of i n f a n t s i n s o f a r as i t 
remains a secondary f a c t o r t o be c o n s i d e r e d 
a l o n g w i t h a l l o t h e r c i r c u m s t a n c e s weighed 
to promote the c h i l d ' s b e s t i n t e r e s t and 
g e n e r a l w e l f a r e ; i n no case may r e l i g i o n be 
the s o l e b a s i s upon which a p a r e n t or o t h e r 
p e r s o n i s t o be d e p r i v e d of c u s t o d y . ' 
( R e l i g i o n — A F a c t o r In Awarding Custody Of  
I n f a n t s , 31 S. C a l . L. Rev. 313, 319 
(1958) .) 

"We deem t h i s t o be the a p p l i c a b l e statement of the 
law. 
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"The C o n s t i t u t i o n guarantees t h a t c i t i z e n s of 
the U n i t e d S t a t e s s h a l l be f r e e t o pursue the 
r e l i g i o u s b e l i e f s of t h e i r c h o i c e . Consonant w i t h 
t h i s F i r s t Amendment r i g h t , c o u r t s have r e p e a t e d l y 
d e c l a r e d t h a t r e l i g i o u s b e l i e f s alone s h a l l not 
c o n s t i t u t e the s o l e d e t e r m i n a n t i n c h i l d c u s t o d y 
awards. M o l l i s h v. M o l l i s h , Tenn. App., 494 S.W.2d 
145 (1972); S i n c l a i r v. S i n c l a i r , 204 Kan. 240, 461 
P.2d 750 (1969); Quiner v. Quiner, C a l . App., 59 
C a l . R p t r . 503 (1967); Welker v. Welker, 24 Wis.2d 
570, 129 N.W.2d 134 (1964); F r a n t z e n v. F r a n t z e n , 
Tex. C i v . App., 349 S.W.2d 765 (1961); S a l v a g g i o v.  
B a r n e t t , Tex. C i v . App., 248 S.W.2d 244 (1952), 
c e r t . d e n i e d , 344 U.S. 879, 73 S. Ct. 176, 97 L. Ed. 
681 (1952); Jackson v. Jack s o n , 181 Kan. 1, 309 P.2d 
705 (1957); Smith v. Smith, 90 A r i z . 190, 367 P.2d 
230 (1961); Cory v. Cory, 70 C a l . App. 2d 563, 161 
P.2d 385 (1945); Stone v. Stone, 16 Wash. 2d 315, 
133 P.2d 526 (1943); Reynolds v. Rayborn, Tex. C i v . 
App., 116 S.W.2d 836 (1938). 

"However, t h a t one's r e l i g i o u s b e l i e f s may not 
serv e as the s o l e c o n s i d e r a t i o n i n a c h i l d c u s t o d y 
p r o c e e d i n g does not n e c e s s a r i l y p r e c l u d e e x p l o r a t i o n 
i n t o those b e l i e f s . In t h i s s t a t e , as i n o t h e r 
j u r i s d i c t i o n s , the u l t i m a t e c o n s i d e r a t i o n i n 
d e t e r m i n i n g the p r o p e r c u s t o d y of the c h i l d i s what 
i s i n h i s b e s t i n t e r e s t s . S t r i c k l a n d v. S t r i c k l a n d , 
285 A l a . 693, 235 So. 2d 833 (1970); W i l l i a m s v.  
W i l l i a m s , 54 A l a . App. 703, 312 So. 2d 396 (1975). 
R e l i g i o u s b e l i e f s are as d i v e r s e as the i n d i v i d u a l s 
who comprise the c i t i z e n r y of t h i s c o u n t r y . 
U n f o r t u n a t e l y , some of these b e l i e f s embrace 
p h i l o s o p h i e s which, c o n t r a r y t o b e i n g i n the b e s t 
i n t e r e s t s of the c h i l d , might a c t u a l l y i m p e r i l h i s 
p h y s i c a l or mental h e a l t h . A l b e i t c o u r t s are 
f o r b i d d e n from w e i g h i n g the m e r i t s of the r e l i g i o u s 
t e n e t s of the v a r i o u s f a i t h s , they n e v e r t h e l e s s are 
not p r e c l u d e d from i n q u i r i n g i n t o the b e l i e f s of the 
p a r t i e s who are s e e k i n g c u s t o d y of the c h i l d i n 
or d e r t o i n s u r e t h a t such b e l i e f s do not endanger 
the c h i l d . 
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"'When cust o d y of a c h i l d i s i n i s s u e , the 
c o u r t has a narrow scope of i n q u i r y 
r e g a r d i n g the r e l i g i o u s concepts of the 
p a r e n t s : Does the p r o s p e c t i v e c u s t o d i a n 
h o l d views which might r e a s o n a b l y be 
c o n s i d e r e d dangerous t o the c h i l d ' s h e a l t h 
or morals? Thus a c o u r t would be w a r r a n t e d 
i n denying c u s t o d y t o a p a r e n t whose 
r e l i g i o u s n o t i o n s would p r e v e n t such 
c h i l d ' s r e c e i v i n g v a c c i n a t i o n s or b l o o d 
t r a n s f u s i o n s . ' (Welker, s u p r a , 129 N.W.2d 
at 138). 

"W[ere] the c o u r t p r o h i b i t e d from h e a r i n g a l l 
t e s t i m o n y r e g a r d i n g r e l i g i o u s b e l i e f s , i t would 
never l e a r n of any r e l i g i o u s i d e a s which might 
r e a s o n a b l y be c o n s t r u e d as i n i m i c a l t o the c h i l d . 
We h o l d t h a t q u e s t i o n s c o n c e r n i n g r e l i g i o u s 
c o n v i c t i o n s , when r e a s o n a b l y r e l a t e d t o the 
d e t e r m i n a t i o n of whether the p r o s p e c t i v e c u s t o d i a n ' s 
c o n v i c t i o n s might r e s u l t i n p h y s i c a l or mental harm 
t o the c h i l d , are p r o p e r c o n s i d e r a t i o n s f o r the 
t r i a l c o u r t i n a c h i l d c u s t o d y p r o c e e d i n g . " 

C l i f t , 346 So. 2d a t 434-35; see a l s o Ex p a r t e H i l l e y , 405 So. 

2d 708 ( A l a . 1981). 

In t h i s case, the o n l y e v i d e n c e t e n d i n g t o show t h a t the 

mother's r e l i g i o u s b e l i e f s might cause harm t o the c h i l d i s 

the f a t h e r ' s t e s t i m o n y t h a t he b e l i e v e s the c h i l d may f a c e 

" o p p o s i t i o n " i f he f o l l o w s the mother's r e l i g i o n . There was 

no a d d i t i o n a l e v i d e n c e p r e s e n t e d t o s u p p o r t the f a t h e r ' s 

a s s e r t i o n . 
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A f t e r r e v i e w i n g the r e c o r d , even g i v i n g p r o p e r d e f e r e n c e 

t o the j u v e n i l e c o u r t ' s judgment, we cannot conclude t h a t the 

f a t h e r met the heavy burden imposed by Ex p a r t e McLendon. The 

f a t h e r d i d not p r o v i d e e v i d e n c e d e m o n s t r a t i n g t h a t the c h i l d ' s 

b e s t i n t e r e s t s would be m a t e r i a l l y promoted by a change of 

cust o d y or t h a t the b e n e f i t s of such a change would more than 

o f f s e t the i n h e r e n t l y d i s r u p t i v e e f f e c t r e s u l t i n g from the 

change. 

For the reasons s e t f o r t h above, we conclude t h a t the 

j u v e n i l e c o u r t ' s amended judgment m o d i f y i n g c u s t o d y i s p l a i n l y 

and p a l p a b l y wrong. T h e r e f o r e , the amended judgment i s 

r e v e r s e d , and the cause i s remanded f o r the j u v e n i l e c o u r t t o 

e n t e r a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n and Thomas, J J . , concur. 

Bryan and Moore, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 
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