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Appeal from Winston Juvenile Court
(JU-03-14.02)

PER CURIAM.

C.L.B. ("the mcther") appeals from a Jjudgment awarding
D.L.O. {("the father") and her jcint physical custody c¢f their
child. Pursuant to the judgment, the child is to spend

alternate weeks with each parent.
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This is the second time this cause has come before this

court. In the first appeal, C.L.B. v. D.L.0., 42 So. 3d 124%

(Ala. Civ. App. 2010), this court considered the propriety of
the judgment of the Winston Juvenile Court entered on June 3,
2009. In that judgment, the Jjuvenile court found that the
child was dependent because he was 1In a condition or
surroundings that endangered the child's morals, health, or
general welfare. Based upon its findings, the court modified
primary custody of the child from the mother to the father.
We determined that the finding of dependency was not supported
by clear and convincing evidence and that, because the child
was not dependent, the Juvenile court had applied the
incorrect standard in determining whether a custody
modification was warranted. 1d. at 1249-50. Accordingly, we
reversed Lhe judgment and remanded Lhe cause for tLhe juvenile

court to apply the standard set forth in Ex parte Mclendon,

455 So. 2d 863 (Ala. 1984}, to determine whether to modify
custody. Id.

On February 17, 2010, after this court had remanded the
action, the father filed a motion for "temporary" (properly,

pendente lite) custedy of the child pending the Jjuvenile
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court's new custody determination. The next day, February 18,
2010, the mother filed her opposition to the father's motion
for pendente lite custody. The case-action summary indicates
that the Jjuvenile court entered a "temporary order™ on
February 18, 2010, awarding the father temporary custody of
the child until the juvenile court cculd make a new custcdy
determination. We note that, although it was entersd on
February 18, 2010, the "temporary order" was dated February
17, 2010, before the mother's opposition to the father's
motion had been filed. No appeal was taken from the
"temporary order."

On April 29, 2010, the juvenile court entered an "amended
final order™ {("the amended judgment™) based on the evidence
presented at the May 7, 2009, trial--the same evidence it had
relied on in entering the judgment of June 3, 2009. In that
amended judgment, the juvenile court set forth new findings of
fact. It stated that "[tlhe testimony and evidence presented
[at the May 7, 2009, trial] was such as tc convince this court
that & change in custody will materially promcte the minor
child's best interest and that the benefit(s) derived from the

change in custody will more than offset any disruptive effect
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caused by said change in custody." The Jjuvenile court then
awarded the parties joint physical custody of the child, "with
each party exercising visitation every other week for a period
of seven (7) days.™ The juvenile court instructed the parties
to "exchange the minor child every Friday at 6:00 p.m.," but
it alsc granted the mother visitation every other weekend from
Friday evening until Sunday evening. It appears from the
amended Jjudgment that the juvenile court intended the parties
to each have custody of the c¢child on alternating weeks,
beginning on Friday evening. The amended Judgment further
ordered that the c¢hild could not be withdrawn from the
Haleyville school system without the express written consent
of both parties. At the time of the first appeal, the child
had been enrolled in a private religious schecl in Huntsville.
The amended Judgment also 1included the Tfollowing
statement:
"Tt is to ke noted that while the subject of the
[mother's] religious beliefs was brought up during
the trial of the above-styled cause the court has
not decided this case based upon the religicus
beliefs of either of the parties to this action.
While it is tCrue that there 1s considerable
difference in religious beliefs between the parties,

this ccurt does not find 1t appreopriate, legally or
otherwise, to base its decision on whether or not
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the court agrees or disagrees with either of the
party's religicus beliefs.™

The mother now appeals from the amended judgment. She
contends that the juvenile court erred in determining that a
change 1in custody would materially promote the child's best
interest. She does not challenge the provision in the amended
judgment requiring the c¢hild to remain enrolled in the
Haleyville school system without the consent of both parties.

As previously mentioned, the juvenile court based its
decision on ore tenus evidence presented at the May 7, 2009,
trial of this case, The standard of appellate review of a
child-custody Judgment based on ore tenus evidence 1s
deferential.

"'When evidence in a child-custody case has been
presented c¢re tenus to the trial court, that court's
findings of fact based on that evidence are presumed
to be correct. The trial court 1s 1in the best
position to make a custody determination--it hears
the evidence and observes the witnesses. Appellate
courts do not sit in judgment of disputed evidence

that was presented ore tenus before the trial ccurt
in a custedy hearing.'"

'In the mother's response to the father's motion for
pendente lite custody, she stated that she had tendered her
resignation from her teaching position in Huntsville and that
she intended to remain in Haleyville at least through the
2009-2010 school year. She also stated that the father had
taken a jcb in Huntsville,
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Burgett v. Burgett, 9985 So. 2d %07, 912 (Ala. Civ. App. 2008)

(quoting Ex parte Brvowsky, 676 So. 24 1322, 1324 (Ala.

1896)). An appellate court will not reverse a trial court's

Judgment azs to custody in such a case unless the evidence

fails to support the trial court's custody determination so

that the appellate court must conclude that that determination

is "'plainly and palpably wrong.'" Ex parte Perkinsg, 646 So.

2d 46, 47 (Ala. 1994) (quoting Phillips v. Phillips, 622 So.

24 410, 412 (Ala. Civ. App. 1993)).

"'[E]lven under the ore tenus rule, "[w]lhere the
conclusion of the trial court 1s so copposed to the
welght of the evidence that the variable factor of
witness demeanor could not reasonably substantiate
it, then the conclusion is c¢learly erroneous and
must be reversed."' B.J.N. v, P.D.,, 742 So. 2d 1270,
1274 (Ala. Civ. App. 19%%) (gquoting Jacoby v. Bell,
370 So. 2d 278, 280 (Ala. 1%79))."

Cheek v. Dyess, 1 So. 3d 1025, 1029 (Ala. Civ. App. 2007).

our

In C.L.B., we set forth the following facts relevant to

determination o¢f whether the evidence supported the

juvenile court's finding that the child was dependent:

"The mother and the father had the c¢hild out of
wedlock. When the c¢hild was korn, the mother was 16

vears old and the father was 20 vyears old. on
August 5, 2004, the jJuvenilile court, incorpceorating an
agreement of the parties, entered a Judgment

establishing the father's paternity and awarding
custody of the child to the mother. Pursuant to the
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parties' agreement, the judgment granted visitation
to the father and ordered him to pay child support.

"After the birth of the c¢hild, the mother went
on to graduate from high school and college. The
mother moved to Huntsville, without any objection
from the father, and she is now a teacher 1in the
Huntsville public schools. The record indicates
that the parties had an amicable relationship, and
they appeared Lo work well together in raising the
child.

"In 2008, however, a dispute arose between the
parties regarding the mother's change in religicus
beliefs. The mother enrolled the child in a private
school in Huntsville affiliated with the mother's
religious bellefs. The father filed a petition with
the juvenile court seeking to modify custody of the
child.

"The father testified that, until the parties'
religious differences arose, 'T thought that [the
mother] was one of the best mothers that I had ever
met.' Tater, he testified that, although he did not
believe that the mother had 'made the right decision
on the religion, ' he belleved that she was 'probably
Che best mom that T have ever met, as Tar as getting
a bruise c¢r cut on ycu, prcbabkly the best.'

"The Jjuvenile court found that the child was
'fearful' of the mother's husband. That finding 1is
also not supported by the evidence, There was
testimony indicating that the child was reluctant to
talk about the mother's husband in front of the
father, Dbut there was no evidence indicating that
the child was afraid of the mother's husband. The
father testified that he did not believe that the
mother would allow the c¢hild to be physically
harmed. He also said that the mother’'s new husband,
who shares the mother's religious beliefs, i1s 'super
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L

nice' and that he did not kelieve that the mother's
husband was harming the child.

"The juvenile ccourt found that the mother's move
to Huntsville had had a negative impact on the child
and that it had separated the c¢child from his
extended family. The record shows that the father
did not c¢bject to the mother's move to Huntsville,
In fact, he stated that he understood that the
mother had better Jjob opportunities in Hunbtsville
than 1in Winston County and that he was also
interviewing for Jjobs outside of Winsten County.
The evidence was undisputed that the mother had
invited her parents to wvisit in Huntsville, but,
because of her religious beliefs, they had refused
Lo visit her. The evidence also was undisputed that
the child visited with both his paternal and his
maternal grandparents every other weekend when he
was at his father's house for visitation.

"In its findings, the juvenile court stated that
the mother had lived with her new husband for
approximately ten months before they married. The
evidence supported that finding. However, the
Juvenile court did not mention the undisputed
evidence that, at the time of the hearing, the
father was living with his girlfriend and her child.

"The evidence indicated that the child was deoing
well in school and that he was healthy, happy, and
well-adjusted. There was no ccentention that the
child was anything but well-cared for while in the
mother's custody. The father acknowledged that his
only complaints against the mother were her
religious belliefs and the fact that she had enrolled
the c¢hild in the schocel affiliated with those
beliefs. The father sald that he wanted the child
raised with the same religious beliefs with which he
had been raised. The father said that he did not
attend church more than a few times a year."”

C.L.B., 42 So. 3d at 1247-49,
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Because 1in this appeal we are reviewing whether the
evidence 1is sufficient to support a finding that a change in
custody was warranted under the standard set forth in Ex parte
McLendon, we include the following additional facts adduced
from the evidence.

As we stated in C.L.B., when the mother and the child
moved to Huntsville, the mother enrolled the c¢hild in a school
affiliated with her new religion. The child began first grade
at the new school, but shortly after the schcol year began the
child's teacher contacted the mother with her concerns that
the c¢hild was not vyet ready for first grade. The child's
teacher told the mother that the child was frustrated because
he was not keepling up with the other children and recommended
that the child repeat kindergarten. The mother said that, in
addition to talking with the child's first-grade teacher, she
consulted with the child's kindergarten teacher and then made
the decision to have the child repeat kindergarten.

The father testified that he did not agree with the
mother's decision to hold the child back a year or with her
choice of school for the child. He was concerned that the

child was Dbeing 1instructed in the mother's religion. The
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father believed that the child should be enrolled in public
school. The mother was aware of the father's concerns, but,
she testified, she believed the child would receive a higher
gquality of education at the school in which she had enrolled
him. She said that the student-to-teacher ratio was
approximately ten to one at the child's school and that the
teachers were able to spend more time with each child than
teachers in the public schools, where she taught. The child's
first-grade teacher testified that she had taught in wvaricus
scheool systems for 20 years. She saild that, in her opinion,
the curriculum at the child's school provided students with a
higher guality education than students in public schecels
recelived. She testified that the results of their students'
standardized tests supported her opinion.

The father acknowledged that the c¢hild seemed well
adjusted and was "having a great time" at schocol. The father
had wvisited the school once, and he said that he did not see
anycne praying. The father presented nc evidence regarding
the education the c¢child was recelving or any evidence

indicating that the gquality of education at the child's schcol

10
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was lower than the guality of education the c¢child would
receive at a public school.

The mother testified that the child was not forced to
take part 1in her religious activities. She said that, with
the exception of certain minor food restrictions, the child's
day-to-day environment was the same as before the mother had
changed religlons. He still played with children in the
neighkborhood, he dressed like any other Dboy, his school
uniform consisted of navy-blue pants and a white polo shirt,
and, just as before the mother changed religions, he was not
allowed to watch movies containing nudity or violence.

The father testified that he did not believe the child
was being harmed in any way at home or at school, adding that
the mother would not allow that. He alsc said that the mother
had never put anything above the child's welfare. He was
worried, however, that the child would face "opposition"™ in
life if he followed the mother's religion.

The custody-modification standard set forth in Ex parte
McLendon

"reguires the parent seeking a custody change to

demonstrate L(1)] that a material change 1in

circumstances has occurred since the previous
Judgment, [(2)] that the child's best interests will

11
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be materially promoted by a change of custody, and
[ (3} ] that the benefits of the change will more than
offset the inherently disruptive effect resulting
from the change in custody.™”

Dean v. Dean, 998 So. 2d 1060, 1065 (Ala. Civ. App. 2008}).

The majority of the testimony at trial was about the
mother's change in religions. The evidence indicated that
most of the parties' family members disagreed with that change
and with the child's exposure to the mother's religion at
school, Otherwlse, there was n¢ assertion of a material
change 1in circumstances warranLing a custody modification,
The father testified that he had not opposed the mcocther and
child's move to Huntsville. In fact, he said that he had
interviewed for a jok in Huntsville., The mother had completed
college and was working as a teacher 1n Huntsville. At the
time of the trial, the mother was married; the father was
living with his girlfriend. The father testified that the
mother had never interfered with his visitation with the
child., Althcugh the child's maternal grandparents had refused
to visit the mother's hcouse in Huntsville after the mother
converted to a new religion, the child saw them every other

weakend when he was with the father, The evidence indicated

12
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that the school in which the mother had enrolled the child was
providing the child with a high-quality education.

In Clift v. Clift, 346 So. 24 429 {(Ala. Civ. App. 1977),

this court discussed the role a parent's religious beliefs
plays in a court's determination ¢f child custcedy. In Clift,
this court stated:

"o A.L.R.2d 1410, 1413-14, states:

"'"'[Tlhe view taken in the great majority of
the decisions which have touched upon the
matter seems to be that while the courts in
a child custody proceeding cannob pass upon
the comparative merits of various religicns
and controlling effect must be given to the
temporal welfare of the child, religious
guestions may well be bound up in the issue
of temporal welfare and, if so, may
preperly be considered by the court.'

"Similarly, it has been said:

"'Religion may be an element in the
award of custody of infants insofar as it
remains a secondary factor to be considered
along with all cother circumstances welghed
to promote the child's best interest and
general welfare; in no case may religion be
the sole basis upon which a parent or other
person 1s to ke deprived of custody.'
(Religion—-—-A Factor In Awarding Custody Of
Infants, 231 8. Cal. L. Rev. 313, 319
(1958).)

"We deem this Lo be the applicable statement of the
law.

13
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"The Constitution guarantees that citizens of
the United States shall be free to pursue the
religious beliefs of their choice. Consonant with
this First Amendment right, courts have repeatedly
declared that religiocous beliefs alone shall not
constitute the sole determinant in c¢hild custody
awards. Mellish v. Mollish, Tenn. App., 494 S.W.Z2d
145 (1972); Sinclair v, Sinclair, 204 Kan. 240, 46l
P.2d 750 (1969); Quiner v. Quiner, Cal. App., 59
Cal. Rptr. 503 (1%67); Welker v. Welker, 24 Wis.zd
570, 129 N.W.2d 134 (1%64}); Frantzen v. Frantzen,
Tex., Civ. App., 349 S.W.2d 765 (1961); Salvaggio v,
Barnett, Tex. Civ. App., 248 S.w.z2d 244 (1952),
cert. denied, 344 U.S5. 879, 73 S. Cct. 176, 87 L. Ed.
681 (1952); Jackson v. Jackson, 181 Kan. 1, 309 P.2d
705 (1957); 8Smith v. Smith, 90 Ari=. 190, 367 P.Zd
230 (1961); Cory v. Cory, 70 Cal. App. 2d 563, 16l
P.2d 38% {(1945); Stone v. Steone, 16 Wash. 2d 315,
133 P.2d 5246 (1%943); Revnolds v. Rayoorn, Tex. Civ.
App., 116 S.W.2d 836 (1938}.

"However, that one's religicus beliefs may not
serve as the sole consideration in a child custody
proceeding does not necessarily preclude exploration
inte those heliefs. In this state, as 1in other
jurisdictions, the ultimate consideration in
determining the proper custcedy of the child is what
is in his best interests. Strickland v. Strickland,
285 Ala. 683, 235 So. 2d 833 (1970); Williams v,
Williams, 54 Ala. App. 703, 312 So. 2d 396 (1975L}.
Religious beliefs are as diverse as the individuals
whe  comprise the citizenry o¢f this country.
Unfortunately, some of these belliefs embrace
philosophies which, contrary to being in the best
interests of the child, might actually imperil his
physical or mental health,. Albeit courts are
forbidden from weighing the merits of the religicus
tenets of the various faiths, they nevertheless are
not precluded from inquiring into the belliefs cf the
parties who are seeking custody of the child in
order to insure that such beliefs do not endanger
the child.

14
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"'When custody of a child is in issue, the
court. has a narrow scope of inguiry
regarding the religiocus concepts of the
parents: Does tLthe prospective custoedian
hold wviews which might reasonably Dbe
considered dangerous to the child's health
or morals? Thus a court would be warranted
in denying custedy toe a parent whose
religious notions would prevent such
child's recelving vaccinations or blood
transfusions.' (Welker, supra, 129 N,W.2d
at 138).

"Wlere] the c¢court prohibited from hearing all
testimony regarding religious beliefs, it wculd
never learn o¢f any religicus ideas which might
reasonably be construed as inimical to the child.
We hold that questions concerning religiocus
convictions, when reasonably related to the
determination of whether the prospective custodian's
convictions might result in physical or mental harm
to the c¢hild, are proper considerations for the
trial court in a child custody proceeding.”

Clift, 346 So. 2d at 434-35; see alsc Ex parte Hilley, 405 So.

24 708 (Ala. 1981).

In this case, the only evidence tending to¢ show that the
mother's religious beliefs might cause harm te the child is
the father's testimony that he believes the c¢child may face
"opposition" if he follows the mether's religion. There was
no additional evidence presented to support the father's

assertion.

15
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After reviewing the record, even giving proper deference
to the juvenile court's judgment, we cannot conclude that the

father met the heavy burden imposed by Ex parte McLendon. The

father 4did not provide evidence demonstrating that the child's
best interests would be materially promoted by a change of
custody or that the benefits of such a change would more than
offset the inherently disruptive effect resulting from the
change.

For the reasons set forth above, we concludse that the
Juvenile court's amended judgment modifying custody is plainly
and palpably wrong. Therefore, the amended Jjudgment is
reversed, and the cause i1s remanded for the juvenile court to
enter a judgment consistent with this cpinion.

REVERSED AND REMANDED.

Thompson, P.J., and Pittman and Thomas, JJ., concur.

Bryan and Moore, JJ., concur 1in the result, without

writings.
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