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Mobile A t t i c , Inc., and Mobile A t t i c Franchising, Inc. 

v. 

Kiddin' Around of Alabama, Inc., d/b/a Real People, et a l . 

Appeal from Jefferson C i r c u i t Court 
(CV-08-902125) 

THOMAS, Judge. 

In e a r l y 2005, M o b i l e A t t i c , I n c . , and M o b i l e A t t i c 

F r a n c h i s i n g , I n c . ( r e f e r r e d t o c o l l e c t i v e l y as "MA"), which 

r e n t p o r t a b l e s t o r a g e f a c i l i t i e s , were c o n s i d e r i n g what 

d i r e c t i o n t o take t h e i r a d v e r t i s i n g . S p e c i f i c a l l y , MA d e s i r e d 
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t o have p r o f e s s i o n a l t e l e v i s i o n commercials produced t o o f f e r 

t o f r a n c h i s e e s as a method of a s s i s t i n g the f r a n c h i s e e s i n 

d e v e l o p i n g and f u r t h e r i n g MA's b u s i n e s s . To t h a t end, MA 

began d i s c u s s i o n s w i t h an a d v e r t i s i n g agency, TotalCom, I n c . 

("TC"). Most of the d i s c u s s i o n s r e g a r d i n g the commercials 

were between B e t s y H a r r i s , the m a r k e t i n g d i r e c t o r f o r MA, and 

Jimmy Warren, the p r e s i d e n t of TC. 

In March 2005, MA's d i s c u s s i o n s w i t h TC y i e l d e d a 

p r o p o s a l encompassing the p r o d u c t i o n of a s e t of t h r e e 

t e l e v i s i o n commercials. TC p r e s e n t e d MA w i t h a w r i t t e n 

p r o p o s a l c o n t a i n i n g e s t i m a t e s from t h r e e p r o d u c t i o n companies. 

The w r i t t e n p r o p o s a l i n d i c a t e d t h a t the e s t i m a t e s i n c l u d e d 

" a l l a n t i c i p a t e d c o s t s f o r t e l e v i s i o n p r o d u c t i o n : c o n c e p t s , 

s t o r y boards, w r i t i n g , models, p r o p s , s e t s , s h o o t i n g , 

p r o d u c t i o n , s i t e expenses, and e d i t i n g . " A f t e r c o n s i d e r i n g 

the e s t i m a t e s , MA s e l e c t e d one of the t h r e e companies, D i l l 

P r o d u c t i o n s ("DP"), t o produce a s e t of t h r e e t e l e v i s i o n 

commercials. H a r r i s e - m a i l e d Warren on September 26, 2005, 

and gave Warren p e r m i s s i o n t o b e g i n p r o d u c t i o n of the 

commercials w i t h DP as the p r o d u c t i o n company. A t no p o i n t 

d i d MA and TC or MA and DP e n t e r i n t o a w r i t t e n c o n t r a c t 
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c o n t a i n i n g d e t a i l e d terms r e l a t i n g t o the p r o d u c t i o n of the 

t e l e v i s i o n commercials. 

DP produced the commercials, and TC b i l l e d MA f o r the 

commercials, which c o s t a t o t a l of $196,000, i n October 2005 

and November 2005; MA p a i d b o t h i n v o i c e s . N e i t h e r i n v o i c e 

c o n t a i n e d a breakdown of the c o s t s b e i n g charged by DP. The 

commercials were made a v a i l a b l e f o r MA's use i n F e b r u a r y or 

March 2006. 

On March 16, 2007, a p p r o x i m a t e l y a year a f t e r MA f i r s t 

s t a r t e d a i r i n g the commercials, Warren c o n t a c t e d H a r r i s by e¬

m a i l , r e q u e s t i n g t h a t MA pay the t a l e n t - r e n e w a l f e e s f o r the 

p r o f e s s i o n a l a c t o r s used i n the c o m m e r c i a l s . 1 H a r r i s d i d not 

i m m e d i a t e l y respond t o Warren; she f i r s t f o rwarded the e - m a i l 

t o Josh W i l s o n , who s e r v e d as the c h i e f f i n a n c i a l o f f i c e r of 

M o b i l e A t t i c F r a n c h i s i n g and the s e c r e t a r y / t r e a s u r e r of M o b i l e 

A t t i c . In her e - m a i l t o W i l s o n , H a r r i s s t a t e d : " [ T ] h i s i s the 

1 A c c o r d i n g t o the e v i d e n c e a t t r i a l , t a l e n t - r e n e w a l f e e s 
are used t o compensate the a c t o r s a p p e a r i n g i n p a r t i c u l a r 
commercials because the a c t o r s are p r e c l u d e d from a p p e a r i n g i n 
o t h e r commercials d u r i n g the time and i n the markets t h a t the 
p a r t i c u l a r commercials are b e i n g run. The f e e s v a r y based on 
the g e o g r a p h i c r e g i o n s i n which t e l e v i s i o n commercials are 
a i r e d and can a p p a r e n t l y be p a i d e i t h e r y e a r l y or q u a r t e r l y t o 
e i t h e r the t a l e n t company or the a d v e r t i s i n g agency, which 
then pays the t a l e n t company. 
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f i r s t I've h e a r d of [the t a l e n t - r e n e w a l f e e s ] " and " I t h i n k I 

would have remembered t h i s because i t was VERY i m p o r t a n t t o me 

t h a t t h e r e be no attachment t o the t a l e n t or the agency w i t h 

our commercials." ( c a p i t a l i z a t i o n i n o r i g i n a l . ) 

N e i t h e r H a r r i s nor W i l s o n responded t o Warren's e - m a i l , 

and Warren a g a i n c o n t a c t e d H a r r i s by e - m a i l on A p r i l 7, 2007, 

s t a t i n g t h a t TC was b e i n g p r e s s u r e d by a t a l e n t company t o pay 

the t a l e n t - r e n e w a l f e e s t h a t had become due. H a r r i s responded 

t o Warren by an e - m a i l sent on A p r i l 9, 2007, i n which she 

s t a t e d t h a t she was f o r w a r d i n g Warren's e - m a i l t o W i l s o n ; she 

a l s o s t a t e d i n her response t h a t she " [ d i d ] not r e c a l l any 

c o n v e r s a t i o n s t h a t we've had about ongoing t a l e n t f e e s . " In 

response t o H a r r i s ' s e - m a i l communicating her l a c k of memory 

about the t a l e n t - r e n e w a l f e e s , Warren sent another e - m a i l t o 

H a r r i s on A p r i l 10, 2007, s t a t i n g t h a t he r e c a l l e d d i s c u s s i n g 

the t a l e n t - r e n e w a l f e e s when d i s c u s s i n g the p r o d u c t i o n budgets 

and o t h e r c o s t s w i t h H a r r i s i n her o f f i c e . H a r r i s forwarded 

the A p r i l 10, 2007, e - m a i l t o W i l s o n and c o p i e d Warren, 

s t a t i n g i n her message t h a t she d i d not remember d i s c u s s i n g 

t a l e n t - r e n e w a l f e e s , t h a t such fees would have sent up a r e d 

f l a g f o r her, and t h a t no paperwork had been l o c a t e d r e g a r d i n g 
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the t e l e v i s i o n commercials. H a r r i s a l s o asked W i l s o n i f he 

r e c a l l e d a n y t h i n g from the meetings w i t h Warren and r e q u e s t e d 

t h a t W i l s o n ask Pete Cash, the p r e s i d e n t of MA, i f he r e c a l l e d 

a d i s c u s s i o n about t a l e n t - r e n e w a l f e e s . 

Warren e - m a i l e d H a r r i s a second time on A p r i l 10, 2007, 

a p o l o g i z i n g t h a t H a r r i s d i d not r e c a l l the d i s c u s s i o n of the 

t a l e n t - r e n e w a l f e e s . He s t a t e d t h a t the fees were " s t a n d a r d 

and r e q u i r e d p rocedure when u s i n g p r o f e s s i o n a l t a l e n t . " 

H a r r i s responded t o Warren by e - m a i l a g a i n t h a t same day, 

s t a t i n g : 

" I would not have known t h a t i t i s s t a n d a r d and 
r e q u i r e d p rocedure t o pay annual t a l e n t f e e s f o r 
p r o f e s s i o n a l t a l e n t . I had never used p r o f e s s i o n a l 
t a l e n t and you had never p r o v i d e d me w i t h a 
breakdown of our c o s t s , or ongoing f e e s . I f I had 
known t h e r e were fees or o t h e r c o s t s a t t a c h e d , I 
would have used [MA employees] or d i f f e r e n t t a l e n t , 
as t h a t i s what I had done i n the p a s t w i t h g r e a t 
s u c c e s s . The o n l y amount t h a t I r e c a l l i s f o r the 
t o t a l p r o d u c t i o n of the t h r e e commercials. I have 
asked the o t h e r s i n the o f f i c e who were i n v o l v e d i n 
our meetings and none of us remember any 
c o n v e r s a t i o n r e g a r d i n g ongoing t a l e n t f e e s . We have 
no documentation anywhere of t h i s . " 

Warren responded t o H a r r i s ' s second A p r i l 10, 2007, e¬

m a i l , s t a t i n g : 

"I'm s o r r y i f my note i m p l i e d t h a t you s h o u l d have 
known about the t a l e n t r enewals. I would not expect 
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you t o know o t h e r than our d i s c u s s i o n about i t . I 
f e e l v e r y b a d l y about the m i s u n d e r s t a n d i n g . ... 

" B i l l [Branch, another TC employee,] and I remember 
d i s c u s s i n g i t , but I t r u l y r e g r e t t h a t a p p a r e n t l y we 
d i d not make i t c l e a r . " 

In the c l o s i n g paragraph of h i s e - m a i l , Warren o f f e r e d t o have 

TC pay o n e - h a l f of the t a l e n t - r e n e w a l f e e s f o r the year 

"because a p p a r e n t l y we c o n t r i b u t e d t o the m i s u n d e r s t a n d i n g . " 

U l t i m a t e l y , TC p a i d a l l the t a l e n t - r e n e w a l f e e s f o r the year 

r u n n i n g from March 2007 t o March 2008. In J u l y 2007, TC 

r e s i g n e d from f u r t h e r r e p r e s e n t a t i o n of MA. In i t s 

r e s i g n a t i o n l e t t e r t o MA, Warren s t a t e d t h a t TC would a c c e p t 

no f u r t h e r r e s p o n s i b i l i t y f o r f u t u r e t a l e n t - r e n e w a l f e e s . 

A t some p o i n t i n the s p r i n g of 2008, K i d d i n ' Around of 

Alabama, I n c . , d/b/a R e a l P e o p l e ("RP"), the t a l e n t company 

t h a t p r o v i d e d the p r o f e s s i o n a l a c t o r s used i n MA's 

commercials, c o n t a c t e d MA d i r e c t l y r e g a r d i n g the t a l e n t -

renewal f e e s f o r the year r u n n i n g from March 2008 t o March 

2009. MA a p p a r e n t l y d i d not respond t o RP, and RP's 

T r e a s u r e r , W.G. Henry, sent a l e t t e r , d a t e d June 4, 2008, t o 

MA demanding payment of the t a l e n t - r e n e w a l f e e s w i t h i n 10 

days. When MA d i d not pay the t a l e n t - r e n e w a l f e e s , RP engaged 

Robe r t D. Norman t o send a demand l e t t e r t o MA. Norman's 
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l e t t e r , d a t e d June 13, 2008, demanded payment of $10,500 i n 

t a l e n t - r e n e w a l f e e s by June 20, 2008. Norman's l e t t e r a l s o 

t h r e a t e n e d l e g a l a c t i o n a g a i n s t MA i f the payment was not 

made. 

On J u l y 2, 2008, MA f i l e d an a c t i o n s e e k i n g d e c l a r a t o r y 

r e l i e f a g a i n s t TC and RP and a s s e r t i n g a f r a u d u l e n t -

s u p p r e s s i o n c l a i m a g a i n s t TC. S p e c i f i c a l l y , MA a l l e g e d t h a t 

i t had r e c e i v e d p r o p o s a l s t o produce t e l e v i s i o n commercials 

from TC, t h a t MA had s e l e c t e d DP t o produce the commercials 

based on TC's p r o p o s a l , t h a t MA had never seen DP's e s t i m a t e 

t o TC, t h a t e i t h e r TC or DP had c o n t r a c t e d w i t h RP f o r RP t o 

p r o v i d e the a c t o r s f o r the commercials, t h a t MA had never been 

i n f o r m e d of the t a l e n t - r e n e w a l f e e s u n t i l Warren e - m a i l e d 

H a r r i s i n March 2007, and t h a t MA had never had any 

communications w i t h RP u n t i l RP demanded t h a t MA pay the 

t a l e n t - r e n e w a l f e e s i n June 2008. MA r e q u e s t e d t h a t the t r i a l 

c o u r t d e c l a r e t h a t MA was not r e s p o n s i b l e f o r the t a l e n t -

renewal fees and t h a t , i f RP was owed any t a l e n t - r e n e w a l f e e s , 

TC was the p a r t y r e s p o n s i b l e f o r t h e i r payment. MA sought a 

j u r y t r i a l on the f r a u d u l e n t - s u p p r e s s i o n c l a i m a g a i n s t TC. 
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TC answered MA's c o m p l a i n t on August 13, 2008; RP f i l e d 

a " r e s p o n s e " t o the c o m p l a i n t on August 25, 2008. On 

September 9, 2008, People S t o r e , I n c . ("PS"), and Houghton 

T a l e n t , I n c . ("HT"), two o t h e r t a l e n t companies w i t h which RP 

had c o n t r a c t e d , moved t o i n t e r v e n e i n the a c t i o n and sought a 

temporary r e s t r a i n i n g o r d e r ("TRO"); on October 9, 2008, the 

p a r t i e s agreed t o a l l o w PS and HT t o i n t e r v e n e i n the a c t i o n , 

and PS and HT withdrew t h e i r r e q u e s t f o r a TRO. In September 

2009, RP, PS, and HT ( c o l l e c t i v e l y r e f e r r e d t o as " t h e t a l e n t 

companies") a s s e r t e d what they e n t i t l e d a " c o n d i t i o n a l 

c o u n t e r c l a i m , " i n which they sought $21,000 i n t a l e n t - r e n e w a l 

f e e s from MA i f MA were u n s u c c e s s f u l i n i t s d e c l a r a t o r y -

judgment a c t i o n . 

T r i a l on the d e c l a r a t o r y - j u d g m e n t c l a i m was h e l d on 

November 23, 2009; a s e p a r a t e t r i a l on the f r a u d u l e n t -

s u p p r e s s i o n c l a i m was s e t f o r a l a t e r d a t e . A f t e r the 

c o n c l u s i o n of the November 23, 2009, t r i a l , the t r i a l c o u r t 

e n t e r e d an o r d e r on December 10, 2009, d e c l a r i n g t h a t 

" ( 1 ) The P l a i n t i f f , [MA,] i s 
r e s p o n s i b l e f o r the payment t o 
the Defendants of renewal of 
t a l e n t f e e s f o r s e r v i c e s r e n d e r e d 
by [ t h e t a l e n t companies]. 
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" ( 2 ) As t o t h e c o u n t e r c l a i m , a 
Judgment i s e n t e r e d f o r the 
c o u n t e r c l a i m a n t s , [ t h e t a l e n t 
companies,] i n the amount of 
Twenty One Thousand D o l l a r s 
($21,000.00). 

"(3) A S t a t u s C o n f e r e n c e i s s e t on 
January 6, 2010, a t 8:30 a.m. as 
t o the f r a u d c l a i m by [MA] 
a g a i n s t [TC] 

On December 31, 2009, MA sought an e x t e n s i o n of the time 

t o f i l e what i t c o n s i d e r e d t o be a postjudgment motion 

p u r s u a n t t o Rule 59, A l a . R. C i v . P., which the t r i a l c o u r t 

p u r p o r t e d t o g r a n t . 2 However, because the f r a u d u l e n t -

s u p p r e s s i o n c l a i m remained o u t s t a n d i n g , the December 10, 2009, 

o r d e r was not a f i n a l judgment capable of s u p p o r t i n g an 

a p p e a l , and any motion s e e k i n g r e c o n s i d e r a t i o n of t h a t 

judgment would not have been a postjudgment motion under Rule 

59. See Malone v. Gainey, 726 So. 2d 725, 725 n.2 ( A l a . C i v . 

App. 1999) ("[A] Rule 59 motion may be made o n l y i n r e f e r e n c e 

t o a f i n a l judgment or o r d e r . " ) . MA sought a second 

2We note t h a t such an e x t e n s i o n i s not p e r m i t t e d under the 
R u l e s of C i v i l P r o c e d u r e . See Rule 6 ( b ) , A l a . R. C i v . P. 
( p e r m i t t i n g the t r i a l c o u r t t o e n l a r g e the time w i t h i n which 
t o p e r f o r m an a c t under the r u l e s e x c e p t the time t o take any 
a c t i o n under c e r t a i n r u l e s , i n c l u d i n g Rule 5 9 ( b ) , ( d ) , and 
( e ) ) . 
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" e x t e n s i o n " on F e b r u a r y 3, 2010, which the t r i a l c o u r t a l s o 

p u r p o r t e d t o g r a n t . On March 5, 2010, MA u l t i m a t e l y f i l e d a 

motion, p u r p o r t e d l y p u r s u a n t t o Rule 59, s e e k i n g 

r e c o n s i d e r a t i o n of the t r i a l c o u r t ' s December 10, 2009, o r d e r . 

The t r i a l c o u r t d e n i e d t h a t motion on March 29, 2010, and MA 

f i l e d i t s n o t i c e of a p p e a l of the December 10, 2009, o r d e r on 

May 10, 2010. 

Because the December 10, 2009, o r d e r was not a f i n a l 

judgment, t h i s c o u r t remanded the cause t o the t r i a l c o u r t f o r 

i t t o "determine whether t o e n t e r a Rule 5 4 ( b ) , A l a . R. C i v . 

P., c e r t i f i c a t i o n as t o the December [10], 2009, o r d e r . " The 

t r i a l c o u r t c e r t i f i e d the o r d e r as a f i n a l judgment on 

F e b r u a r y 24, 2011. 

"The t r i a l c o u r t ' s judgment f o l l o w e d a bench 
t r i a l , a t which the c o u r t h e a r d ore tenus e v i d e n c e . 
'"When a judge i n a n o n j u r y case hears o r a l 
t e s t i m o n y , a judgment based on f i n d i n g s of f a c t 
based on t h a t t e s t i m o n y w i l l be presumed c o r r e c t and 
w i l l not be d i s t u r b e d on a p p e a l e x c e p t f o r a p l a i n 
and p a l p a b l e e r r o r . " ' Smith v. Muchia, 854 So. 2d 
85, 92 ( A l a . 2003) ( q u o t i n g A l l s t a t e I n s . Co. v.  
S k e l t o n , 675 So. 2d 377, 379 ( A l a . 1996)). 

"'"The ore tenus r u l e i s grounded upon the 
p r i n c i p l e t h a t when the t r i a l c o u r t hears 
o r a l t e s t i m o n y i t has an o p p o r t u n i t y t o 
e v a l u a t e the demeanor and c r e d i b i l i t y of 
w i t n e s s e s . " H a l l v. Mazzone, 486 So. 2d 
408, 410 ( A l a . 1986). The r u l e a p p l i e s t o 
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" d i s p u t e d i s s u e s of f a c t , " whether the 
d i s p u t e i s based e n t i r e l y upon o r a l 
t e s t i m o n y or upon a c o m b i n a t i o n of o r a l 
t e s t i m o n y and documentary e v i d e n c e . Born v. 
C l a r k , 662 So. 2d 669, 672 ( A l a . 1995). The 
ore tenus s t a n d a r d of r e v i e w p r o v i d e s : 

"'"[W]here the e v i d e n c e has been 
[presented] ore t e n u s , a 
p r e s u m p t i o n o f c o r r e c t n e s s 
a t t e n d s the t r i a l c o u r t ' s 
c o n c l u s i o n on i s s u e s of f a c t , and 
t h i s C ourt w i l l not d i s t u r b the 
t r i a l c o u r t ' s c o n c l u s i o n u n l e s s 
i t i s c l e a r l y erroneous and 
a g a i n s t the g r e a t weight of the 
e v i d e n c e , but w i l l a f f i r m the 
judgment i f , under any r e a s o n a b l e 
a s p e c t , i t i s s u p p o r t e d by 
c r e d i b l e e v i d e n c e . " ' " 

Yeager v. Lucy, 998 So. 2d 460, 462-63 ( A l a . 2008) ( q u o t i n g 

Reed v. Board of T r s . f o r Alabama S t a t e U n i v . , 778 So. 2d 791, 

795 ( A l a . 2000) ( q u o t i n g i n t u r n R a i d t v. Crane, 342 So. 2d 

358, 360 ( A l a . 1 9 7 7 ) ) ) . 

The t e s t i m o n y a t t r i a l was p r o v i d e d by W i l s o n , Warren, 

and Henry. The d e p o s i t i o n t e s t i m o n y of H a r r i s was i n t r o d u c e d 

as a t r i a l e x h i b i t and r e a d i n t o the r e c o r d . By and l a r g e , 

the t e s t i m o n y of Warren and H a r r i s m i r r o r e d t h e i r statements 

i n t h e i r r e s p e c t i v e e - m a i l s , quoted above, which were a d m i t t e d 

as e v i d e n c e a t t r i a l . Henry's t e s t i m o n y was i r r e l e v a n t t o the 

q u e s t i o n whether MA and TC had e n t e r e d i n t o a c o n t r a c t 
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c o n t a i n i n g any terms r e g a r d i n g the payment of t a l e n t - r e n e w a l 

f e e s . 

Warren t e s t i f i e d t h a t he r e c a l l e d d i s c u s s i n g the t a l e n t -

renewal f e e s w i t h H a r r i s i n her o f f i c e a t one of the s e v e r a l 

meetings the two had had between March 2005 and September 2005 

as t h e y d i s c u s s e d p r o d u c t i o n and o t h e r c o s t s f o r the 

commercials MA d e s i r e d t o be made. S p e c i f i c a l l y , Warren s a i d 

t h a t he r e c a l l e d t e l l i n g H a r r i s t h a t u s i n g p r o f e s s i o n a l t a l e n t 

i n the commercials would n e c e s s i t a t e the payment of 

" r e s i d u a l s " i n subsequent years i f the commercials were used. 

Warren a l s o s a i d he e x p l a i n e d t o H a r r i s t h a t the t a l e n t -

renewal f e e s would need t o be p a i d each year the commercials 

were used a f t e r the f i r s t year and t h a t they were an i n d u s t r y 

s t a n d a r d . Warren a d m i t t e d t h a t he d i d not a s s i g n a p a r t i c u l a r 

amount t o the t a l e n t - r e n e w a l f e e s because, he s a i d , t h e y were 

"a moving t a r g e t " because t h e y were based on the markets i n 

which the commercials were a i r e d . A c c o r d i n g t o Warren, he had 

assumed t h a t H a r r i s u n d e r s t o o d h i s e x p l a n a t i o n of the t a l e n t -

renewal f e e s because she had asked no q u e s t i o n s d u r i n g the 

d i s c u s s i o n and because she had p o r t r a y e d h e r s e l f as 

knowledgeable about and e x p e r i e n c e d i n m a r k e t i n g and 
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a d v e r t i s i n g . Warren a d m i t t e d t h a t H a r r i s had not s p e c i f i c a l l y 

responded t o him when he mentioned the t a l e n t - r e n e w a l f e e s . 

H a r r i s d e n i e d any memory of a d i s c u s s i o n r e g a r d i n g any 

ongoing c o s t s l i k e the t a l e n t - r e n e w a l f e e s . She f u r t h e r 

t e s t i f i e d t h a t she d i d not r e c a l l the d e t a i l s of any meeting 

o t h e r than a s t o r y - b o a r d meeting. However, she t e s t i f i e d t h a t 

she would not have agreed t o such fees and t h a t she 

s p e c i f i c a l l y r e c a l l e d t e l l i n g B i l l Branch, another TC 

employee, t h a t she d i d not want "web f e e s " a s s o c i a t e d w i t h the 

commercial because she wanted t o be a b l e t o use the commercial 

when and where she chose. A c c o r d i n g t o H a r r i s , she had had an 

i s s u e r e g a r d i n g "web f e e s " a r i s e w i t h another " p i e c e " t h a t 

Cash had done t h a t had f e a t u r e d T e r r y Bradshaw as a n a r r a t o r . 

H a r r i s s a i d any mention of t a l e n t - r e n e w a l f e e s or ongoing f e e s 

would have sent up a " r e d f l a g " f o r her because of t h a t o t h e r 

e x p e r i e n c e . She f u r t h e r t e s t i f i e d t h a t she had i n f o r m e d TC 

t h a t she d i d not want any s t r i n g s a t t a c h e d t o the commercials 

and t h a t she i n t e n d e d t o use them f o r t h r e e t o f i v e y e a r s . 

W i l s o n t e s t i f i e d t h a t H a r r i s had had the most c o n t a c t 

w i t h TC r e g a r d i n g MA's a d v e r t i s i n g and m a r k e t i n g p l a n s . 

A l t h o u g h he and Cash had a t t e n d e d a few of the meetings and 
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a l t h o u g h both had t o approve of the e x p e n d i t u r e f o r the 

commercials, W i l s o n s a i d t h a t H a r r i s was r e s p o n s i b l e f o r 

a d v e r t i s i n g f o r MA. A c c o r d i n g t o W i l s o n , h i s u n d e r s t a n d i n g of 

the p r o p o s a l from TC was t h a t the e s t i m a t e s from the 

p r o d u c t i o n companies c o v e r e d " t o t a l c o s t s " f o r the 

commercials. He s a i d t h a t the use of the word "models" i n the 

p r o p o s a l i n d i c a t e d t o him t h a t the e s t i m a t e s from the 

p r o d u c t i o n companies i n c l u d e d the c o s t of the a c t o r s used i n 

the commercials. W i l s o n t e s t i f i e d t h a t he would not have 

agreed t o purchase the commercials had he known t h a t MA would 

be o b l i g a t e d t o pay t a l e n t - r e n e w a l f e e s because those fees 

seemed t o him t o be "open ended." He e x p l a i n e d t h a t he would 

have had no way of p r e d i c t i n g the t o t a l c o s t s of the 

commercials over a t h r e e - t o f i v e - y e a r p e r i o d i f MA were 

r e q u i r e d t o pay t a l e n t - r e n e w a l f e e s . W i l s o n a l s o t e s t i f i e d 

t h a t H a r r i s had had an i s s u e w i t h f e e s a r i s e over the " p i e c e " 

Cash had done i n v o l v i n g T e r r y Bradshaw; a c c o r d i n g t o W i l s o n , 

the i s s u e w i t h t h a t " p i e c e " a rose i n l a t e 2005 or e a r l y 2006, 

which would have been a f t e r the d i s c u s s i o n s she had had w i t h 

Warren between March 2005 and September 2005. W i l s o n a d m i t t e d 

t h a t MA c o n t i n u e d t o use the commercials even a f t e r i t l e a r n e d 
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of the t a l e n t - r e n e w a l f e e s and even a f t e r RP c o n t a c t e d MA 

r e g a r d i n g the d e l i n q u e n t f e e s i n 2008. 

On a p p e a l , MA makes two arguments f o r r e v e r s a l . MA f i r s t 

argues t h a t the S t a t u t e of F r a u d s , c o d i f i e d a t A l a . Code 1975, 

§ 8-9-2, b a r s r e c o v e r y of the t a l e n t - r e n e w a l f e e s under the 

o r a l c o n t r a c t between MA and TC because the c o n t r a c t was one 

t h a t c o u l d not be performed w i t h i n one y e a r . S e c o n d l y , MA 

argues t h a t TC f a i l e d t o prove mutual a s s e n t t o the a l l e g e d 

o r a l c o n t r a c t r e g a r d i n g the t a l e n t - r e n e w a l f e e s . We w i l l 

a ddress MA's second argument f i r s t . 

MA argues t h a t TC f a i l e d t o prove mutual a s s e n t t o the 

c o n t r a c t between the two companies because i t c o u l d not prove 

a "meeting of the minds" r e g a r d i n g the t a l e n t - r e n e w a l f e e s . 

As MA c o r r e c t l y p o i n t s o u t , a "meeting of the m i n d s " or a 

mutual a s s e n t t o the terms of a c o n t r a c t i s n e c e s s a r y t o the 

f o r m a t i o n of a c o n t r a c t . See L i l l e y v. G onzales , 417 So. 2d 

161, 163 ( A l a . 1982). A c c o r d i n g t o MA, H a r r i s ' s s i l e n c e a t 

the time the t a l e n t - r e n e w a l f e e s were a l l e g e d l y d i s c u s s e d was 

not s u f f i c i e n t t o r e l a y consent t o t h a t p a r t i c u l a r term of the 

o r a l c o n t r a c t . MA r e l i e s on Denson v. K i r k p a t r i c k D r i l l i n g 
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Co. , 225 A l a . 473, 144 So. 86 (1932), as s u p p o r t f o r the 

p r o p o s i t i o n t h a t s i l e n c e cannot be c o n s t r u e d as a s s e n t . 

However, MA has taken a s i m p l i s t i c view of the d i s c u s s i o n 

of mutual a s s e n t i n Denson, i n which our supreme c o u r t began 

by e x p l a i n i n g the g e n e r a l r u l e t h a t , u n l e s s a c o n t r a c t i s 

r e q u i r e d by law t o be i n w r i t i n g and s i g n e d by the p a r t i e s , an 

o f f e r e e need not s i g n the c o n t r a c t t o e v i n c e h i s or her mutual 

a s s e n t t o i t . Denson, 225 A l a . a t 479, 144 So. a t 91. The 

c o u r t then c a u t i o n e d t h a t "'such an acceptance, however, t o 

become e f f e c t i v e as a b i n d i n g c o n t r a c t must be p o s i t i v e and 

unambiguous.'" I d . ( q u o t i n g Stephenson B r i c k Co. v. Bessemer  

Eng'g & C o n s t r . Co., 218 A l a . 325, 326, 118 So. 570, 571 

(1928), and c i t i n g 1 W i l l i s t o n on C o n t r a c t s , pp. 127, 168, §§ 

72, 90). In the c o n t e x t of t h a t d i s c u s s i o n , the c o u r t noted 

t h a t " [ t ] h i s statement of the g e n e r a l r u l e p r e c l u d e s 

acceptance by mere s i l e n c e and i n a c t i o n , as ' g e n e r a l l y 

s p e a k i n g an o f f e r e e has a r i g h t t o make no r e p l y t o o f f e r s , 

and h i s s i l e n c e and i n a c t i o n cannot be c o n s t r u e d as an a s s e n t 

t o the o f f e r . ' " I d . ( q u o t i n g 1 W i l l i s t o n on C o n t r a c t s , p. 

168, § 91). 
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However, even i f "mere s i l e n c e " cannot be c o n s i d e r e d an 

a s s e n t t o an o f f e r , t h i s case does not i n v o l v e "mere s i l e n c e . " 

" ' I t i s w e l l s e t t l e d t h a t whether p a r t i e s have e n t e r e d a 

c o n t r a c t i s det e r m i n e d by r e f e r e n c e t o the r e a s o n a b l e meaning 

of the p a r t i e s ' e x t e r n a l and o b j e c t i v e a c t i o n s . Cook's Pe s t  

C o n t r o l , I n c . v. Rebar, 852 So. 2d 730, 738 ( A l a . 2002) 

( q u o t i n g SGB C o n s t r . S e r v s . , I n c . v Ray Sumlin C o n s t r . Co., 

644 So. 2d 892, 895 ( A l a . 1994). N e i t h e r the uncommunicated 

b e l i e f s of a p a r t y nor any m i s u n d e r s t a n d i n g s r e g a r d i n g the 

impo r t of p a r t i c u l a r terms p r e v e n t an o b j e c t i v e m a n i f e s t a t i o n 

of i n t e n t from b e i n g e f f e c t i v e . L i l l e y , 417 So. 2d a t 163; 

Mayo v. Andress, 373 So. 2d 620, 624 ( A l a . 1979); and Johnson  

v. Boggan, 325 So. 2d 178, 182, 56 A l a . App. 668, 672 ( A l a . 

C i v . App. 1975). 

Based on Warren's t e s t i m o n y , the t a l e n t - r e n e w a l f e e s 

were p a r t of the d i s c u s s i o n about the p r o d u c t i o n and o t h e r 

c o s t s of the t e l e v i s i o n commercials t h a t MA d e s i r e d TC t o 

dev e l o p . "[A] c o n t r a c t may c o n s i s t of s e v e r a l communications 

between the p a r t i e s , some i n w r i t i n g and some o r a l , each 

c o n s t i t u t i n g a l i n k i n the c h a i n which comprises the e n t i r e 

c o n t r a c t . " L a w l e r M o b i l e Homes, I n c . v. T a r v e r , 492 So. 2d 
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297, 304 ( A l a . 1986). Thus, the w r i t t e n p r o p o s a l s u b m i t t e d by 

TC, the e - m a i l s between the p a r t i e s r e g a r d i n g the s e l e c t i o n of 

DP as the p r o d u c t i o n company, and the o r a l d i s c u s s i o n s between 

Warren and H a r r i s r e f l e c t e d the agreement between MA and TC 

r e l a t i n g t o the t e l e v i s i o n commercials. L i k e w i s e , the a c t i o n s 

of the p a r t i e s i n r e f e r e n c e t o the c o n t r a c t can form the b a s i s 

of mutual a s s e n t ; t h a t i s , when the conduct of one p a r t y i s 

such t h a t the o t h e r p a r t y may r e a s o n a b l y draw the i n f e r e n c e of 

as s e n t t o the agreement, t h a t conduct i s e f f e c t i v e as a s s e n t . 

See Deeco, I n c . v. 3-M Co., 435 So. 2d 1260, 1262 ( A l a . 1983); 

Mayo, 373 So. 2d a t 624. H a r r i s ' s a u t h o r i z a t i o n of the 

p r o d u c t i o n of the commercials, MA's p a r t i c i p a t i o n i n t h a t 

p r o c e s s , MA's payment of the i n v o i c e s s u b m i t t e d by TC, MA's 

acceptance of the f i n i s h e d commercials, and MA's use of the 

f i n i s h e d commercials a l l formed the b a s i s of MA's a s s e n t t o 

the c o n t r a c t w i t h TC. We cannot agree w i t h MA t h a t H a r r i s ' s 

r e p o r t e d s i l e n c e when Warren mentioned t a l e n t - r e n e w a l f e e s 

d u r i n g p r e p r o d u c t i o n d i s c u s s i o n s p r e v e n t e d mutual a s s e n t t o 

the terms of the c o n t r a c t i n l i g h t of the o t h e r a c t i o n s of 

H a r r i s and MA t h a t conveyed agreement t o the terms of the 

c o n t r a c t r e g a r d i n g the p r o d u c t i o n of the commercials. 
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The d i s s e n t d i s a g r e e s w i t h our c o n c l u s i o n t h a t the 

a c t i o n s of MA i n g o i n g f o r w a r d w i t h the making of the 

commercials can e v i d e n c e mutual a s s e n t i n these c i r c u m s t a n c e s 

because, the d i s s e n t says, TC's a c t i o n s i n f a i l i n g t o l i s t 

t a l e n t - r e n e w a l f e e s i n the p r o p o s a l and i n i n d i c a t i n g t h a t the 

second i n v o i c e was f o r the " f i n a l " payment f o r the p r o d u c t i o n 

c o s t s r e l a t i n g t o the commercials p r e v e n t s the a c t i o n s of the 

p a r t i e s from e v i d e n c i n g mutual a s s e n t . A l t h o u g h the p r o p o s a l 

and the i n v o i c e s do not i n d i c a t e t h a t t a l e n t - r e n e w a l f e e s were 

i n c l u d e d i n the c o s t of p r o d u c i n g the commercials, t h a t f a c t 

comports w i t h the e x p l a n a t i o n of how those f e e s work. The 

f i r s t y e a r ' s f e e s f o r the c o s t of the t a l e n t used i n the 

commercials are i n c l u d e d i n the p r o d u c t i o n c o s t s . T a l e n t -

renewal f e e s t h a t c o u l d accrue f o r the years the commercial 

might be used a f t e r the f i r s t year cannot be c a l c u l a t e d a t the 

time of p r o d u c t i o n ; t h a t those f e e s would even be due i s 

p u r e l y s p e c u l a t i v e a t the time of the p r o d u c t i o n of the 

commercial. In a d d i t i o n , the t a l e n t - r e n e w a l f e e s are not 

p a y a b l e t o the p r o d u c t i o n company but i n s t e a d must be p a i d t o 

the t a l e n t companies, whether d i r e c t l y or i n d i r e c t l y . Thus, 

we d i s a g r e e t h a t the a c t i o n s of TC i n making the p r o p o s a l and 
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i n i n v o i c i n g MA f o r the p r o d u c t i o n c o s t s of the commercials 

u n d e r c u t our c o n c l u s i o n t h a t mutual a s s e n t was m a n i f e s t e d by 

MA's a c t i o n s i n p r o c e e d i n g t o have the commercials produced 

and i n a c c e p t i n g and u s i n g the f i n i s h e d commercials. 

B e f o r e we t u r n t o MA's argument t h a t the o r a l c o n t r a c t 

between i t and TC i s v o i d under the S t a t u t e of Frauds, we must 

c o n s i d e r whether the S t a t u t e of Frauds defense was r a i s e d 

below or was waived by MA's f a i l u r e t o p l e a d t h a t a f f i r m a t i v e 

defense i n i t s c o m p l a i n t or another p l e a d i n g . TC and the 

t a l e n t companies argue on a p p e a l t h a t MA waived the S t a t u t e of 

Frauds defense by not r a i s i n g i t i n i t s c o m p l a i n t or i n 

response t o the c o u n t e r c l a i m . Hughes v. W a l l a c e , 429 So. 2d 

981, 983 ( A l a . 1983) ("Under Rule 8 ( c ) , Alabama Ru l e s of C i v i l 

P r ocedure, the s t a t u t e of f r a u d s i s an a f f i r m a t i v e defense 

which must be s p e c i a l l y p l e a d e d . . . . [ F ] a i l u r e t o do so 

c o n s t i t u t e s a w a i v e r of t h a t d e f e n s e . " ) . A c c o r d i n g t o TC and 

the t a l e n t companies, MA f i r s t r a i s e d the defense i n c o u n s e l ' s 

c l o s i n g argument, a t which p o i n t , say TC and the t a l e n t 

companies, t h e y o b j e c t e d . However, based on our r e v i e w of the 

t r a n s c r i p t , i t appears t h a t MA r a i s e d the t h e o r y as a b a s i s 

f o r a judgment i n i t s f a v o r i n c o u n s e l ' s opening statement t o 
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the t r i a l c o u r t and t h a t none of the a p p e l l e e s o b j e c t e d a t 

t h a t t i m e . Thus, we must c o n s i d e r whether the i s s u e was t r i e d 

by the i m p l i e d consent of the p a r t i e s under Rule 1 5 ( b ) , A l a . 

R. C i v . P., which p r o v i d e s , i n p e r t i n e n t p a r t , as f o l l o w s : 

"When i s s u e s not r a i s e d by the p l e a d i n g s are t r i e d 
by e x p r e s s or i m p l i e d consent of the p a r t i e s , t h e y 
s h a l l be t r e a t e d i n a l l r e s p e c t s as i f they had been 
r a i s e d i n the p l e a d i n g s . Such amendment of the 
p l e a d i n g s as may be n e c e s s a r y t o cause them t o 
conform t o the ev i d e n c e and t o r a i s e these i s s u e s 
may be made upon motion of any p a r t y a t any time , 
even a f t e r judgment; but f a i l u r e so t o amend does 
not a f f e c t the r e s u l t of the t r i a l of these i s s u e s . " 

As t h i s c o u r t has e x p l a i n e d , 

" [ t ] h e t y p i c a l Rule 15(b) case i n v o l v e s a s i t u a t i o n 
i n which a p a r t y , a t t r i a l and w i t h o u t o b j e c t i o n 
from an opposing p a r t y , p r e s e n t s e v i d e n c e t h a t g i v e s 
r i s e t o an i s s u e t h a t was not p l e a d e d . I t has been 
c o n s i s t e n t l y h e l d t h a t when i s s u e s t h a t have not 
been r a i s e d i n the p l e a d i n g s are t r i e d by the 
ex p r e s s or i m p l i e d consent of the p a r t i e s , those 
i s s u e s are t r e a t e d i n a l l r e s p e c t s as i f the y had 
been r a i s e d i n the p l e a d i n g s . " 

Tounzen v. Southern U n i t e d F i r e I n s . Co., 701 So. 2d 1148, 

1150 ( A l a . C i v . App. 1997). 

The e v i d e n c e a t t r i a l c l e a r l y e s t a b l i s h e d t h a t the 

c o n t r a c t a t i s s u e was an o r a l c o n t r a c t , and MA's r e l i a n c e on 

the S t a t u t e of Frauds defense was p l a c e d s q u a r e l y b e f o r e the 

t r i a l c o u r t a t the s t a r t of the t r i a l . See Hosea O. Weaver & 

21 



2090735 

Sons, I n c . v. Towner, 663 So. 2d 892, 896 ( A l a . 1995) ("It i s 

w e l l s e t t l e d law i n Alabama t h a t i m p l i e d consent of the 

p a r t i e s can be found when an opposing p a r t y f a i l s t o o b j e c t t o 

the i n t r o d u c t i o n of ev i d e n c e r a i s i n g the d i s p u t e d i s s u e 

i n i t i a l l y . " ) ; see a l s o 5 C h a r l e s A l a n W r i g h t & A r t h u r R. 

M i l l e r , F e d e r a l P r a c t i c e & Procedure § 1278 (3d ed. 2004) 

("Even as l a t e as t r i a l , i f e v i d e n c e r e l a t i n g t o an unpleaded 

a f f i r m a t i v e defense i s i n t r o d u c e d w i t h o u t o b j e c t i o n , Rule 

15(b) r e q u i r e s the p l e a d i n g s t o be t r e a t e d as i f t h e y a c t u a l l y 

had r a i s e d the d e f e n s i v e i s s u e . " ) ; see a l s o Robinson v. Morse, 

352 So. 2d 1355, 1357 ( A l a . 1977). T h e r e f o r e , we conclude 

t h a t the S t a t u t e of Frauds defense was a s s e r t e d by MA a t t r i a l 

w i t h o u t t i m e l y o b j e c t i o n and t h a t i t was t r i e d by the i m p l i e d 

consent of the p a r t i e s . Towner, 663 So. 2d a t 896. We w i l l 

t h e r e f o r e c o n s i d e r MA's S t a t u t e of Frauds argument. 

The S t a t u t e of Frauds r e q u i r e s c e r t a i n agreements t o be 

i n w r i t i n g t o be e n f o r c e a b l e . The s t a t u t e reads, i n r e l e v a n t 

p a r t : 

" I n the f o l l o w i n g c a s e s , e v e r y agreement i s v o i d 
u n l e s s such agreement or some note or memorandum 
t h e r e o f e x p r e s s i n g the c o n s i d e r a t i o n i s i n w r i t i n g 
and s u b s c r i b e d by the p a r t y t o be charged t h e r e w i t h 
or some o t h e r person by him t h e r e u n t o l a w f u l l y 
a u t h o r i z e d i n w r i t i n g : 
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"(1) Every agreement which, by i t s 
terms, i s not t o be performed w i t h i n one 
year from the making t h e r e o f . " 

§ 8-9-2. 

MA argues t h a t the agreement t o pay t a l e n t - r e n e w a l f e e s 

was not e n f o r c e a b l e under the S t a t u t e of Frauds because the 

fees would not have come due and pa y a b l e u n t i l e a r l y 2007, 

more than one year a f t e r the a l l e g e d o r a l c o n t r a c t was made, 

which the p a r t i e s agree was no l a t e r than September 2005. 

Thus, MA contends, the agreement t o pay the t a l e n t - r e n e w a l 

f e e s c o u l d not have been performed w i t h i n one year . 

We need not d e c i d e , however, whether the o r a l c o n t r a c t 

between MA and TC i s b a r r e d under s u b s e c t i o n (1) of § 8-9-2, 

because, as the a p p e l l e e s p o i n t out, the S t a t u t e of Frauds 

a p p l i e s o n l y t o e x e c u t o r y c o n t r a c t s and not t o e x e c u t e d ones. 

Ex p a r t e Ramsay, 829 So. 2d 146, 155 ( A l a . 2002). A l t h o u g h MA 

argues t h a t the o r a l c o n t r a c t between i t and TC remains 

e x e c u t o r y , we cannot agree. 

"A c o n t r a c t i s e x e c u t o r y i f n e i t h e r p a r t y has f u l l y 
p erformed h i s o b l i g a t i o n t o the o t h e r p a r t y . ... A 
c o n t r a c t i s executed, and not v o i d e d by the S t a t u t e 
of Frauds, i f [one p a r t y ] has f u l l y performed h i s 
o b l i g a t i o n t o the [other p a r t y ] and sues the [other 
p a r t y ] t o o b t a i n [ t h a t p a r t y ' s ] performance or the 
c o m p l e t i o n of [ t h a t p a r t y ' s ] performance." 

23 



2090735 

Ex p a r t e Ramsay, 829 So. 2d a t 155. As our supreme c o u r t has 

e x p l a i n e d , a c o n t r a c t i s not e x e c u t o r y when " [ n ] o t h i n g remains 

t o be done except t o pay the money." S c o t t v. Southern Coach  

& Body Co., 280 A l a . 670, 673, 197 So. 2d 775, 777 (1967) . 

The e v i d e n c e i s u n d i s p u t e d t h a t TC and the t a l e n t companies 

a l l performed any o b l i g a t i o n s t h e y may have had under the o r a l 

c o n t r a c t between MA and TC or any agreements stemming from 

t h a t c o n t r a c t . The o n l y r e m a i n i n g performance under the o r a l 

c o n t r a c t was MA's payment of the t a l e n t - r e n e w a l f e e s when or 

i f such payment became due. We c o n c l u d e , then, t h a t the o r a l 

c o n t r a c t between MA and TC i s an e x e c u t e d c o n t r a c t not b a r r e d 

by the S t a t u t e of Frauds. 

In c o n c l u s i o n , we have determined t h a t the t r i a l c o u r t 

had b e f o r e i t s u f f i c i e n t e v i d e n c e t o f i n d mutual a s s e n t 

between MA and TC r e g a r d i n g the terms of t h e i r o r a l c o n t r a c t , 

i n c l u d i n g the r equirement t h a t MA pay t a l e n t - r e n e w a l f e e s . 

Thus, an o r a l c o n t r a c t was formed between MA and TC r e g a r d i n g 

the p r o d u c t i o n of and payment f o r the t e l e v i s i o n commercials. 

We have a l s o d e t e r m i n e d t h a t the o r a l c o n t r a c t between MA and 

TC i s an e x e c u t e d and not an e x e c u t o r y c o n t r a c t , and, as a 

r e s u l t , t h a t the S t a t u t e of Frauds would not v o i d t h a t o r a l 
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c o n t r a c t . Based on th e s e d e t e r m i n a t i o n s , we conclude t h a t the 

judgment d e c l a r i n g t h a t MA was r e s p o n s i b l e f o r the payment of 

the t a l e n t - r e n e w a l f e e s and awarding the t a l e n t companies 

$21,000 on t h e i r c o u n t e r c l a i m s e e k i n g payment of those f e e s i s 

due t o be a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., c o n c u r s . 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Bryan, J . , d i s s e n t s , w i t h w r i t i n g . 

P i t t m a n , J . , re c u s e s h i m s e l f . 
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BRYAN, Judge, d i s s e n t i n g . 

U n d i s p u t e d F a c t s 

The f o l l o w i n g f a c t s are u n d i s p u t e d . In 2005, M o b i l e 

A t t i c , I n c . , and M o b i l e A t t i c F r a n c h i s i n g , Inc. ( c o l l e c t i v e l y 

"MA"), which r e n t p o r t a b l e s t o r a g e f a c i l i t i e s , began 

d i s c u s s i n g w i t h TotalCom, I n c . ("TC"), an a d v e r t i s i n g agency, 

the p o s s i b i l i t y of h a v i n g p r o f e s s i o n a l t e l e v i s i o n commercials 

produced f o r MA. MA was r e p r e s e n t e d i n those d i s c u s s i o n s by 

B e t s y H a r r i s , the m a r k e t i n g d i r e c t o r f o r MA; TC was 

r e p r e s e n t e d i n those d i s c u s s i o n s by Jimmy Warren, TC's 

p r e s i d e n t . F o l l o w i n g the i n i t i a l d i s c u s s i o n s between H a r r i s 

and Warren, Warren, i n March 2005, sent H a r r i s a w r i t t e n 

p r o p o s a l c o n t a i n i n g e s t i m a t e s from t h r e e p r o d u c t i o n companies 

of the c o s t f o r p r o d u c i n g a s e t of t h r e e commercials f o r MA. 

TC's w r i t t e n p r o p o s a l s t a t e d t h a t those " [ e ] s t i m a t e s i n c l u d e 

a l l a n t i c i p a t e d c o s t s f o r t e l e v i s i o n p r o d u c t i o n : c o n c e p t s , 

s t o r y boards, w r i t i n g , models, prop s , s e t s , s h o o t i n g , 

p r o d u c t i o n , s i t e expenses, and e d i t i n g . " (Emphasis added.) 

A f t e r c o n s i d e r i n g the e s t i m a t e s , MA s e l e c t e d D i l l P r o d u c t i o n s 

( " D i l l " ) as the p r o d u c t i o n company t o produce the commercials, 

and H a r r i s , on September 26, 2005, sent Warren an e - m a i l 
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t e l l i n g him t o p r o c e e d w i t h the p r o d u c t i o n of the commercials 

u s i n g D i l l as the p r o d u c t i o n company. TC and MA d i d not 

p r e p a r e and s i g n a w r i t t e n c o n t r a c t m e m o r i a l i z i n g the terms of 

t h e i r agreement. TC s u b s e q u e n t l y sent MA an i n v o i c e d a t e d 

October 6, 2005, b i l l i n g MA f o r of p r o d u c t i o n c o s t s t o 

produce" the t h r e e commercials and an i n v o i c e d a t e d November 

11, 2005, b i l l i n g MA f o r the " [ f ] i n a l M> of p r o d u c t i o n c o s t s t o 

produce" the t h r e e commercials. MA p a i d TC's October 6, 2005, 

and November 11, 2005, i n v o i c e s i n f u l l . On March 16, 2007, 

a p p r o x i m a t e l y a year a f t e r MA f i r s t s t a r t e d a i r i n g the 

commercials, Warren sent H a r r i s an e - m a i l r e q u e s t i n g t h a t MA 

pay t a l e n t - r e n e w a l f e e s f o r the p r o f e s s i o n a l a c t o r s used i n 

the c o m m e r c i a l s . 3 MA d i d not pay the t a l e n t - r e n e w a l f e e s . 

P r o c e d u r a l H i s t o r y 

MA sued TC and one of the t a l e n t a g e n c i e s c l a i m i n g the 

t a l e n t - r e n e w a l f e e s , s e e k i n g a judgment d e c l a r i n g t h a t i t was 

not o b l i g a t e d t o pay the t a l e n t - r e n e w a l f e e s and t h a t , i f any 

t a l e n t - r e n e w a l f e e s were owed, they were owed by TC. MA a l s o 

3The r e c o r d i n d i c a t e s t h a t t a l e n t a g e n c i e s charge " t a l e n t -
renewal f e e s " f o r a c t o r s who appear i n a commercial because 
the a c t o r s cannot appear i n o t h e r commercials i n the markets 
where the f i r s t commercial i s a i r i n g u n t i l the f i r s t 
commercial ceases a i r i n g . 
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s t a t e d a c l a i m of f r a u d u l e n t s u p p r e s s i o n a g a i n s t TC and sought 

a j u r y t r i a l w i t h r e s p e c t t o t h a t c l a i m . Two o t h e r t a l e n t 

a g e n c i e s c l a i m i n g t a l e n t - r e n e w a l f e e s i n t e r v e n e d . 

S u bsequently, a l l t h r e e t a l e n t a g e n c i e s a s s e r t e d c o u n t e r c l a i m s 

a g a i n s t MA, s e e k i n g $21,000 i n t a l e n t - r e n e w a l f e e s . The t r i a l 

c o u r t o r d e r e d a s e p a r a t e j u r y t r i a l f o r MA's f r a u d u l e n t -

s u p p r e s s i o n c l a i m and h e l d a bench t r i a l r e g a r d i n g MA's c l a i m 

s e e k i n g a d e c l a r a t o r y judgment and the t a l e n t a g e n c i e s ' 

c o u n t e r c l a i m s s e e k i n g $21,000 i n t a l e n t - r e n e w a l f e e s . 

F o l l o w i n g the bench t r i a l , the t r i a l c o u r t e n t e r e d a judgment 

d e c l a r i n g t h a t MA was o b l i g a t e d t o pay the t a l e n t - r e n e w a l f e e s 

and awarding the t a l e n t a g e n c i e s $21,000 i n t a l e n t - r e n e w a l 

f e e s . The t r i a l c o u r t d i d not make any e x p r e s s f i n d i n g s of 

f a c t . 

MA then appealed. Because the t r i a l c o u r t ' s judgment d i d 

not d i s p o s e of MA's f r a u d u l e n t - s u p p r e s s i o n c l a i m and the t r i a l 

c o u r t had not c e r t i f i e d the judgment as a f i n a l judgment 

p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P., we r e i n v e s t e d the 

t r i a l c o u r t w i t h j u r i s d i c t i o n t o determine whether t o c e r t i f y 

the judgment as a f i n a l judgment p u r s u a n t t o Rule 5 4 ( b ) , and 
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the t r i a l c o u r t e v e n t u a l l y c e r t i f i e d i t as a f i n a l judgment 

p u r s u a n t t o Rule 5 4 ( b ) . 

D i s p u t e d E vidence 

Warren t e s t i f i e d t h a t , i n a meeting a f t e r he sent H a r r i s 

the w r i t t e n p r o p o s a l i n March 2005 and b e f o r e H a r r i s s e n t him 

her September 26, 2005, e - m a i l t e l l i n g him t o p r o c e e d w i t h the 

p r o d u c t i o n of the commercials, he t o l d H a r r i s t h a t MA would be 

r e s p o n s i b l e f o r p a y i n g t a l e n t - r e n e w a l f e e s and t h a t H a r r i s 

made no response. H a r r i s t e s t i f i e d t h a t she had no 

r e c o l l e c t i o n of Warren ever m e n t i o n i n g t h a t MA would be 

r e s p o n s i b l e f o r p a y i n g t a l e n t - r e n e w a l f e e s b e f o r e she r e c e i v e d 

h i s March 16, 2007, e - m a i l a s k i n g TC t o pay the t a l e n t - r e n e w a l 

f e e s and t h a t she would not have agreed t o the p r o d u c t i o n of 

the commercials i f she had h e a r d Warren say t h a t MA would be 

r e s p o n s i b l e f o r p a y i n g the t a l e n t - r e n e w a l f e e s . 

A n a l y s i s 

MA argues, among o t h e r t h i n g s , t h a t the t r i a l c o u r t e r r e d 

i n d e c l a r i n g t h a t MA i s o b l i g a t e d t o pay the t a l e n t - r e n e w a l 

f e e s because, MA s a y s , t h e r e was no mutual a s s e n t by MA and TC 

t h a t MA would be r e s p o n s i b l e f o r the t a l e n t - r e n e w a l f e e s . I 

agree. Because TC and MA d i d not p r e p a r e and s i g n a w r i t t e n 
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c o n t r a c t m e m o r i a l i z i n g the terms of t h e i r agreement, we must 

determine whether they m u t u a l l y a s s e n t e d t h a t MA would be 

o b l i g a t e d t o pay the t a l e n t - r e n e w a l f e e s on the b a s i s of t h e i r 

conduct. See L i l l e y v. G o nzalez, 417 So. 2d 161, 163 ( A l a . 

1982). 

The w r i t t e n p r o p o s a l TC sent MA i n March 2005 e x p r e s s l y 

s t a t e d t h a t the " [ e ] s t i m a t e s i n c l u d e a l l a n t i c i p a t e d c o s t s f o r 

t e l e v i s i o n p r o d u c t i o n : c o n c e p t s , s t o r y boards, w r i t i n g , 

models, prop s , s e t s , s h o o t i n g , p r o d u c t i o n , s i t e expenses, and 

e d i t i n g . " (Emphasis added.) There was no mention of t a l e n t -

renewal f e e s i n the p r o p o s a l . Moreover, the October 6, 2005, 

i n v o i c e TC sent MA b i l l e d MA f o r of p r o d u c t i o n c o s t s t o 

produce" the t h r e e commercials and the November 11, 2005, 

i n v o i c e TC sent MA b i l l e d MA f o r the " [ f ] i n a l M> of p r o d u c t i o n 

c o s t s t o produce" the t h r e e commercials. I t i s u n d i s p u t e d t h a t 

MA p a i d b o t h those i n v o i c e s i n f u l l . N e i t h e r of those i n v o i c e s 

r e f e r r e d t o any f u t u r e amounts MA would owe, and, i n d e e d , the 

November 11, 2005, i n v o i c e s t a t e d t h a t i t r e p r e s e n t e d the 

" f i n a l " h a l f of the c o s t s t o produce the commercials, which 

i n d i c a t e d t h a t MA would not owe any f u r t h e r amount. A l t h o u g h 

Warren t e s t i f i e d t h a t he mentioned t o H a r r i s t h a t MA would be 

30 



2090735 

o b l i g a t e d t o pay t a l e n t - r e n e w a l f e e s i n a meeting a f t e r 

s e n d i n g her the w r i t t e n p r o p o s a l and b e f o r e she t o l d him t o 

pr o c e e d w i t h the p r o d u c t i o n of the commercials, he a d m i t t e d 

t h a t she made no response t o t h a t statement. Moreover, 

subsequent t o Warren's a l l e g e d l y m e n t i o n i n g t o H a r r i s t h a t MA 

would be o b l i g a t e d t o pay the t a l e n t - r e n e w a l f e e s , TC sent MA 

w r i t t e n i n v o i c e s i n d i c a t i n g t h a t the i n v o i c e s , t o g e t h e r , 

r e p r e s e n t e d the f u l l amount MA would owe f o r the p r o d u c t i o n of 

the commercials. 

The conduct of TC i n s e n d i n g MA the October 6, 2005, and 

November 11, 2005, i n v o i c e s , the conduct of TC i n s t a t i n g i n 

the November 11, 2005, i n v o i c e t h a t i t r e p r e s e n t e d the " f i n a l " 

h a l f of the p r o d u c t i o n c o s t s , and MA's conduct i n p a y i n g the 

October 6, 2005, and November 11, 2005, i n v o i c e s i n f u l l 

i n d i c a t e s t h a t the p a r t i e s agreed t h a t the October 6, 2005, 

i n v o i c e and the November 11, 2005, i n v o i c e t o g e t h e r 

r e p r e s e n t e d the f u l l amount t h a t MA had agreed t o pay. Thus, 

even i f the t r i a l c o u r t found t h a t Warren had t o l d H a r r i s t h a t 

MA would be r e s p o n s i b l e f o r p a y i n g t a l e n t - r e n e w a l f e e s , the 

subsequent conduct of the p a r t i e s i n d i c a t e s t h a t t h e r e was no 

mutual a s s e n t t o t h a t p u t a t i v e term of the c o n t r a c t . 
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Consequently, because the t r i a l c o u r t ' s e r r o r i n h o l d i n g t h a t 

MA was r e s p o n s i b l e f o r p a y i n g the t a l e n t - r e n e w a l f e e s was an 

e r r o r i n a p p l y i n g the law t o the f a c t s , the ore tenus r u l e 

does not c l o a k t h a t h o l d i n g w i t h a presumption of c o r r e c t n e s s . 

See R e t a i l Developers of Alabama, LLC v. E a s t Gadsden G o l f  

C l u b , I n c . , 985 So. 2d 924, 929 ( A l a . 2007) ("'[T]he ore 

tenus r u l e does not e x t e n d t o c l o a k w i t h a presumption of 

c o r r e c t n e s s a t r i a l judge's c o n c l u s i o n s of law or the 

i n c o r r e c t a p p l i c a t i o n of law t o the f a c t s . ' " ( q u o t i n g Waltman  

v. R o w e l l , 913 So. 2d 1083, 1086 ( A l a . 2005)). 

The main o p i n i o n a s s e r t s t h a t i t i s r e a s o n a b l e t h a t the 

i n v o i c e s would not account f o r t a l e n t - r e n e w a l f e e s because, 

the main o p i n i o n says, (1) the t a l e n t - r e n e w a l f e e s would not 

become pa y a b l e u n l e s s the commercials were a i r e d f o r more than 

one y e a r ; (2) when the commercials were produced, i t was 

s p e c u l a t i v e whether the commercials would be a i r e d f o r more 

than one y e a r ; and (3) the t a l e n t a g e n c i e s were the p a r t i e s 

who would u l t i m a t e l y be e n t i t l e d t o the t a l e n t - r e n e w a l f e e s . 

Those t h r e e f a c t o r s might e x p l a i n why TC d i d not i n c l u d e a 

p r o v i s i o n o b l i g a t i n g MA t o pay the t a l e n t - r e n e w a l f e e s i n the 

p a r t i e s ' c o n t r a c t , but t h e y do not s u p p o r t the c o n c l u s i o n t h a t 
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the p a r t i e s m u t u a l l y a s s e n t e d t o the i n c l u s i o n of such a 

p r o v i s i o n i n t h e i r c o n t r a c t . 

A c c o r d i n g l y , because t h e r e was no conduct by the p a r t i e s 

e v i d e n c i n g t h e i r mutual a s s e n t t o the i n c l u s i o n i n t h e i r 

c o n t r a c t of a p r o v i s i o n o b l i g a t i n g MA t o pay the t a l e n t -

renewal f e e s , I would (1) h o l d t h a t the t r i a l c o u r t e r r e d i n 

h o l d i n g t h a t MA was o b l i g a t e d t o pay t a l e n t - r e n e w a l f e e s over 

and above the t o t a l amount b i l l e d t o i t i n the October 6, 

2005, and November 11, 2005, i n v o i c e s , (2) r e v e r s e the 

judgment of the t r i a l c o u r t , and (3) remand the cause w i t h 

i n s t r u c t i o n s f o r the t r i a l c o u r t t o e n t e r a judgment i n f a v o r 

of MA. T h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 4 

4 N o t h i n g h e r e i n s h o u l d be i n t e r p r e t e d as e x p r e s s i n g an 
o p i n i o n r e g a r d i n g whether the t a l e n t a g e n c i e s may r e c o v e r the 
t a l e n t - r e n e w a l f e e s from TC. 
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