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{(DR-00-1970.02)

THOMAS, Judge.

This is the fourth time these parties have been bkefore
this court on appeal from divorce or post divorce proceedings.

Goetsch v. Goetsch, 990 So. 24 403 (Ala. Civ. App. 2008)

("Goetsch III™); Goetsch v. Geoetsch, 949 So. 2d 155 (Ala. Civ.
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App. 200%) ("Goetsch II"); and Geetsch wv. Goetsch (No.

2011202, May 30, 2002), 885 3S5o. 2d 858 (Ala. Civ. App.

2003) (table) ("Goetsch 1I").! In this appeal, Carl Allen

Goetsch ("the father") appeals the trial court's imposition of
postminority educational support for the benefit of the
parties' c¢ldest son, Chris, on the basis that Chris 1s the
beneficiary of a trust that is available to provide funds to
defray the costs of his college education.

The father and Joyce P. Goetsch ("the mother") have had
an acrimoniocus post divorce relationship. In an earlier
opinion issued by this court, we outlined the history of this
family and the issues surrounding the custody and visitation
provisions relevant to the parties' three children, Chris,

Michael, and Courtney. Goetsch ITIT, 950 So. 2d at 406-11. Of

CLhe Chree children, Chris has maintained the most contact with

his father, but even he describes their contact as minimal.

'The parties have each also appeared as a petitioner
seeking a writ of mandamus in this court. Ex parte Carl Allen
Goetsch (No. 2091013, September 8, 2010}, = So. 3d  (Ala.
Civ. aApp. 2010} (table); Ex parte Joyce P, Goetsch (No.
206025%, February 6, 2007), 8 So. 3d 1047 (Ala. Civ. App.
2007) (table).
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Chris began his undergraduate studies at Auburn
University in August 2008. In December 2008, the mother filed
an action seeking postminority educational support for Chris.
The father answered the petition and asserted in his answer
that an "abundant trust [had been] established for [Chris's]
education.”

After a trial over three days in June and August 2009,
the trial court entered a judgment ordering the father to be
responsible for 80% of Chris's postminority educatioconal
expenses. The judgment states, in part, that

"[t]lhe Court has considered and expressly rejects

the assertion of the [father] that he should avoid

any responsibility for his son's college educatiocon

because of the trust that currently exists in favor

of that child. The Court has examined the trust

instrument and received testimeny of the Trustee, by

way of deposition, and determines that the trust

explicitly indicates it sheould not be used to defray

obligations of the parents. Further, the Court notes
that educational expenses were not the primary
purpose of sald trust, as established, and that the
trust funds would remain available for education
after a bachelor's degree, four vears or age 23 and

for all the other trust purposes.”

In addition, the judgment centains the typical restrictions on
postminority-educaticnal-support awards, including requiring

Chris to maintain a "C" average, requiring that Chris be a

full-time student, and providing that the father's c¢bligation
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expires upon Chris's completion of an undergraduate degree or
Chris's reaching the age of 23 years. The judgment further
states that it "relates back to the date that the parties'
child was accepted to college and each party 1s credited with
any expense pald or advanced by either to date"; however, the
Judgment does not specify a dellar amount of previously
incurred expenses that the father must pay. The father
appeals.

Generally, the decision whether to award postminority
educational support is within the discretion of the trial
court after consideration cof the factors set cut in Ex parte

Bayliss, 550 So. 2d 986, 987 (Ala. 198%). Gabel v. lLores, 608

So. 2d 1365, 1366 (Rla. Civ. App. 1992). When the evidence
regarding those factors 1s 1in conflict, the trial court's

factual findings are presumed correct. Abernathy v, Sullivan,

676 So. 24 939, 941 (Ala. Civ. App. 1996). However, the trial
court's legal conclusions and its application of the law to
the facts are not clothed with such a presumption; review of

those matters is de novo. Henderson v. Henderson, 978 So. 2d

326, 39 (Ala. Civ. App. 2007).
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In May 2008, Chris graduated from high school. The
father hosted a barbegue for Chris and four friends in either
late May or early June 2008. Around that time, Chris and the
father discussed generally Chris's plans for college and the
father explained to Chris that a trust set up by the father's
parents, Karl and Anne Goetsch ("the paternal grandparents™),
was avallable to pay for Chris's educaticonal expenses. The
father encouraged Chris to contact one of the trustees of
Chris's trust, Dr. Donald Rowell, the father's brother-in-law.
The other trustee of Chris's trust 1s c¢cne of the father's
sisters, Elizabeth Rowell.

Chris did correspond with Dr. Rowell on a few cccasicns
regarding his college plans, which, at one pcint, included
considering attending college in California. Dr. Rowell
informed Chris that the trust would be able to fund his
undergraduate education and possibly even fund at least part
of a postgraduate degree. Chris then informed Dr. Rowell that
the father was refusing to pay for Chris's ccllege education
and that the mother was going to take the father to court to
seek payment of what Chris termed a "parental okligation” to

pay for that education.
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Chris also requested that Dr. Rowell advance trust funds
to pay for a new automobile that Chris had selected —-- a 2008
Infiniti G37 -- which cost an estimated $43,000. Dr. Rowell
denied Chris's reguest, stating in his electronic-mail
response to Chris that "your grandparents ... would ke upset
if the 1initial outlay from the trust intended for vyour
education was used to purchase a $43,000 sports car.” Dr.
Rowell did, however, advance trust funds to pay for a laptop
computer for Chris. Dr. Rowell also sald that he had agreed
with Chris that the trust should not pay anvthing toward his
first year's college expenses until the trial court ruled on
the pending petition seeking postminority educational support.

The father makes several arguments on appeal, including
that the trial court erred when it determined that the trust
could not be used Lo fund Chris's education because the Lrust
was not intended to defray the cbligations of the parents and
because education was not the trust's primary purpcse and that
the trial court erred because, under California law, the

father was not obligated to pay poestminority educational
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support for Chris.® However, because we find it dispositive,
we will first address the father's argument that the trial
court did not properly consider Chris's trust as a financial
rescurce available to Chris to defray the costs of his own

college education. See Ex parte BRavyliss, 550 So. 2d at 987

(stating that a trial court considering whether to order a
parent to pay postminority educational support "shall consider
all relevant factors that shall appear reasonable and

necessary, including primarily the financial resources of the

parents and the child" {(emphasis omitted; emphasis added)).
The mother argues, however, that because Chris has no control

over the funds of the trust and must rely on the trustees to

‘We reject the argument that California law would govern
the determinaticn of what duty the father might have to
support Chris; because the duty to suppoert one's minor child
is determined by the state o¢f the parent's domicile, the
father's potentiazl duty to pay postminority educatiocnal
support would also ke determined under the law of the father's
domicile -- Alabama. See Yarborough v. Yarborough, 290 U.S.
202, 211 (1933) ("The character and extent of the father's
obligation, and the status of the minor, are determined
ordinarily, not by the place ¢f tLhe minor's residence, but by
the law of the father's domicile."); Ex parte Bavyliss, 550 So.
2d at 993 (stating that, "[1]n expanding the exception to the
general rule (that a divorced, noncustodial parent has no duty
Lo support his child after that child reaches majority} to
include the college education exception, we are merely
refusing to limit the word 'children' to mincr children").

7
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disburse the funds as the trustees see fit, the trial court
properly determined that the trust was not an available
financial resource for Chris.

The trust instrument clearly indicates that the trust
fund established for Chris by the paternal grandparents was
intended to, among other things, provide funding for
educational expenses. The evidence at trial included the
deposition testimeny of Dr. Rowell and correspondence between
Chris and Dr. Rowell regarding the trust and Chris's
educational plans. Dr. Rowell testified that funding Chris's
education was a primary reason that the paternal grandparents
estakblished the trust. In addition, Dr. Rowell's
correspondence with Chris indicated that Dr. Rowell, as
trustee, was willing tc disburse trust funds to defray the
costs of "tuition, fees, rent, food, telephone, and books."
Dr. Rowell 1indicated by electronic maill to Chris that
"transportation, health-care allowance and perscnal expenses"”
would ke the responsibility of Chris's parents. Dr. Rowell
further testified that the paternal grandparents had in mind
the purpese of paying for a college education when they

established the trust for Chris. Dr. Rowell testified that he
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had expected that the trust would fund Chris's college
education and that he stood ready to effectuate the
educational purpose of the trust by authorizing payment of
Chris's college tuition and related expenses. Thus, although
Chris may not have ultimate control over the trust funds, the
evidence established that the trust has as one o¢f 1its main
purposes funding Chris's college education and that one of the
trustees had 1ndicated a willingness to comply with any
reasonable reguest from Chris that the trust do so.

As noted above, in determining whether and to what extent
to require a parent to pay postminority educational support,
a trial court must consider the financial resources of bcth
the parents and the child. The term used by cur supreme court

in Ex parte Baylisgs 1s "financial rescurces,”" which indicates

that a trial court may consider all potential sources of
financial support. A trial court 1s not restricted to
considering only a parent's income when considering whether to

award postminority educational support. See Thrasher wv.

Wilburn, 574 Sc¢. 24 839, 841 (RAla. Civ. App. 1990). Instead,
a trial court shculd consider whether the parent "has

sufficient estate, earning capacity, or income to provide
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financial assistance without undue hardship.™ Thrasher, 574
So. 2d at 841. Thus, a trial court considering the financial
rescurces of the child is not limited to only those funds that
are earned by the child as income; in fact, trial courts have
often considered a child's grants or scholarship funds when
determining whether to award postminority educational suppoert
and, 1f so, what percentage or amount of postmincrity
educational support i1s appropriate. We agree with the father
that the trial court erred 1in precluding from its
consideration Chris's trust. Therefore, Chris's trust, which,
based on the evidence, is available to pay for Chris's college
tuition and certain related expenses, should have been
considered as Chris's financial resource by the trial court.

In the above-quoted excerpt from the trial court's
Judgment, the trial court determined that the CLrust could not
be used to pay for Chris's college education because the trust
specifically stated that it was not intended to ke used to
defray any obligation the parents had to suppoert Chris. The
trust instrument does state that "no payments to the
beneficiary shall ke made so as to reduce, diminish, or

discharge the legal liabkility ¢f any perscn ({including the

10
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trustors and the trustee) for the support of the beneficiary."
However, by determining first that the trust could not be used
to defray Chris's postminority educational expenses because
Chris's parents were obligated to do so, the trial court
erred. Until the trial court applied the factors set out by

Ex parte Bayliss and 1ts progeny to determine whether the

father should be required to pay postminority educational
support, the father had no such obligation under the law.
Before 1t 1imposed any obkligation for postminority
educational support, the trial court was reguired to consider
whether the trust was & financial resource available to Chris.
Because 1t failed to consider Chris's trust to be a financial
resource available to Chris, we must reverse the judgment
ordering the father tce pay 80% of Chris's postminority
educational expenses. Accordingly, we remand this cause to
the trial court for 1t to consider Chris's trust as a
financial resource avalilable to Chris. Because we are
reversing on thilis ground, we pretermit discussion of the

father's other arguments in favor of reversal.’

‘We note, however, that the father argues that the trial
court could only make its judgment retroactive to the date of
filing of the petition seeking postminority educatioconal

11
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The mother's request for an attorney fee on appeal
denied.

REVERSED AND REMANDED WITH INSTRUCTIONS.

Thompson, P.J., and Pittman, J., concur.

Bryan, J., concurs in the result, without writing.

Moocre, J., concurs in the result, with writing.

is

support and nct to the date Chris began his college education,
which predated the filing of the petiticon; he 1is correct.
See, e.g., Preussel v. Preussel, 874 So. 2d 1124 ({(Ala. Civ.

App. 2003).

12
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MOORE, Judge, concurring in the result.

I agree that the judgment should be reversed and the case
remanded to the trial court, but I do so for reasons
different than those upon which the main opinion relies. As
explained below, I believe that the trial court erred in
construing the trust instrument and that that erronecus
construction led the trial court to exclude the trust funds
from its consideration as to whether Chris Geoetsch had a
financial need for postminority educatioconal support from his
parents. I also believe that this court shculd address the
other issues raised by the father so that, on remand, the
trial court can correctly and finally resolve this dispute.

In Ex parte Bavyliss, 550 So. 24 986 (Ala. 1989), our

supreme court established that, under certain circumstances,
parents may be ordered to pay educatlional expenses of a child
even though the child has attained the age of majority and is
otherwise emancipated. Under Bayliss, the primary factor to
be considered 1s whether the child has a need for financial
assistance in order to pursue his or her education. That
need, of course, depends con the "financial rescurces of

the child." 550 Sc¢. 24 at 987. Obviously, 1f a child has

13
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available financial resources by which the expenses of his or
her education can be fully met, the child would have no need
for Bavliss suppcrt from his cr her parents. Likewise, 1f the
child has the financial resources to pay a portion of his or
her educational expenses, the child would be only partially
dependent on his or her parents for support. It is only when
a child has nco financial resources to pay educational expenses
that his or her parents may be ordered to carry that entire
burden. Thus, 1in every Bayliss case, a trial court must
initially determine the scope of the financial resources
avalilable to the child to fund his or her education befcre
proceeding to any further considerations.

In this case, the evidence shows that the paternal
grandparents of Chris established a trust for his benefit.
Section 4.1 of the trust Instrument provides, in pertinent
part, that the "[n]et income or principal of the trust may be
used when [Chris] is in need of funds to meet the reasonable
expenses of[, among other things,] ... [elducation ... of
[Chris] ...." In refusing to consider the trust funds as a

financial resource available to Chris toe pay his educational

14
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expenses, the trial court concluded that "educational exgenses
were not the primary purpose of said trust...."

I do not believe it matters whether the trust funds were
intended primarily for Chris's education. The fact remains
that the settlors specifically expressed that the trustees
could use the principal and inccme from the trust to pay
Chris's reasonable educational expenses. The only pertinent
inquiry was whether the trust maintained funds available for
that permissible use, regardless of the primacy of other
permissible uses. In that regard, the evidence shows that the
trust had accumulated $237,305.71 in assets by the time of the
trial. The evidence also shows that the trustees, to whom §
4.1 of the trust instrument gave total discretion as to how
the trust funds were to be used, had committed to Chris to pay
from the trust funds the costs of tuition, fees, rent, food,
a telephone, a laptop computer, Internet access, and bocks
while he pursued his undergraduate degree at Auvburn
University, having refused to pay c¢nly incidental costs, such
as transportation and health insurance. Thus, 1t 1s

undisputed that the trust has funds that the trustees have

15
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designated to be used to pay the reasonable costs of Chris's
college education.

The trial court nevertheless concluded that those funds
should not be considered a financial resource avallable to
Chris because "the trust explicitly indicates it should not be
used to defray obligations of the parents." Presumably, the
trial court was referring in its judgment to the proviso to §
4.1, which states

"that no pavments to or for the benefit of [Chris]

shall be made so as to reduce, diminish or discharge

the legal 1liability of any person (including the

trustors and the trustee) for the support of

[Chris].™
The trial ccourt evidently reasoned that, because a parent may
have a legal liability to pay for the educaticnal expenses of
a child under Bayliss, the settlors intended that no trust
funds would be used to relieve a parent of that liability.

However, the trust instrument specifically states that
the trust is to ke interpreted and administered in accordance
with California law. Hence, the settlcers must have intended
by the provisc in § 4.1 only that the trust funds could not ke

used to defray the ligbility that any person would have to

support Chris under California law. In referring to "legal

16
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liability ... for ... support,” the settlors were not
referring to any obligation to pay postminority support that
a court could impose involuntarily upon a parent under Alabama
law.

Unlike Alabama law, California law does not authorize a
state court to impose a duty on parents to fund the
postsecondary educational expenses of a child past the age of
18 unless the parents have voluntarily acgreed to do so. See
Cal. Fam. Code & 3901. The record contains no evidence
indicating that the parents voluntarily agreed that the father
would pay for Chris's postsecondary educational expenses after
he attained the age of 18. Hence, under California law, the
father has nco duty to pay any of those expenses and the
payment of those expenses by the trust cannot pessibly defray
any of the father's "legal liability"™ Lo support Chris.
Contrary to the conclusion reached by the trial court, the
terms of the trust do not prevent the trustees from paying any

of the educational expenses the trustees have agreed te fund.®

"The main opinion rejects the father's argument on this
point kecause Alakama law, asg the law of the parent's
domicile, controls the determination of the extent of the duty
of a parent to support a child. See = So. 3d at = n.Z2.
The father is not seeking to avoid Alakbama law. The father

17
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Because the terms of the instrument allow the trustees to
pay the reascnable expenses for Chris's education, and because
the evidence is undisputed that funds have been designated for
that purpose, the trial court should have considered those
funds as a financial resource available to Chris when
assessing his need for Bavliss support. By failing to do so,
the trial court essentially determined that Chris would be
totally dependent on his parents to fund his college
education. That error resulted in an award of postminority
support that far exceeds Chris's true financial need. For
that error, the Jjudgment is due to be reversed and the case
remanded for the trial court to reconsider its award in light
of the availability of the trust fund to pav many ¢f the costs

0of Chris's college education.

acknowledges that, under Alabama law, & trial court may impose
upon him a duty to pay Chris's postmincority educational
suppeort if Chris does not have the financial rescurces
availakble to meet his educational expenses. The father is
simply arguing that, in determining the availability of the
trust funds to defray the costs of Chris's education,
California law governs., Accepting the father's argument does
not, in any manner, violate any law requiring the duty of
support tc be determined by the law of the domicile of the
parent.

18
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Because 1t is clear that the trustees will not agree to
pay all the expenses within the scope of a Bavyliss award, on
remand the trial court will have to consider whether the
father will have to pay any part of the remaining expenses.
The father argues that he should nct have to do so because the
undisputed evidence showed that he and Chris have a strained
relationship. In Bavyliss, the supreme court held that the
relationship between the parent and the child is a factor that
a trial court should consider when considering an award of
postminority support. 550 So. 2d at 987. This court,
however, "has repeatedly stated that the existence of a
strained relationship bketween parent and child does not
prevent the c¢child from having the opportunity to obtain a

college education." Stinson v. Stinson, 729 So. 2d 864, 869

(Ala. Civ. App. 1998}. "Tn no Instance has this court
reversed a trial court's impesition of postminority
educational support solely because the evidence at trial
reflected that the relationship between parent and child was
80 broken as to be a complete impediment to the receipt of

such support.” Dunigan v. Bruning, [Ms. 2081150, Oct. 22,

20107 So. 3d , (Ala. Civ. App. 2010). Although a

19
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trial court may consider the poor relations between a parent
and a child, it cannot, for that reason alone, prevent a child
from receiving financial assistance in going to college.

Newman v. Newman, 667 So. 2d 1362, 1368 {(Ala. Civ. App. 19%94) .

In its Jjudgment, the trial court obviously determined that the
relationship between Chris and the father would not diminish
in any way the obligation of the father to wvay Bayliss
support. I find no basis for placing the trial court in error
in that regard; however, on remand, I see no reason why the
trial court may not again reassess that factor when deciding
what contribution, 1f any, the father should have to pay for
the educational expenses the trust will not cover.

I alsc agree with the main opinion that the trial ccourt
erred 1n ordering the father to pay Bayliss suppocrt
retroactive to the date Chris began attending college.

So. 3d at = n.3. A court may award Bavliss support

retroactive only to the date of the filing of the petition for

such support. Ullrich v. Ullrich, 7326 So. 2d 6328, 643 (Ala.

Civ. App. 1999). I further agree with the father that any
retroactive award should specify the exact amcunt awarded and

that that amount must be based on evidence in the record. See

20
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Stanford v. Stanford, 628 3o. 2d 701, 704 (Ala. Civ. App.

1893). On remand, the trial court should determine exactly
the amounts 1incurred by Chris for recoverable educational
expenses since the date of the filing of the petition for
Bayliss support. The trial court must then specify what
portion of those expenses nct payable by the trust the father

shall pay, 1f any.

21



