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THOMAS, Judge. 

E.E. Warhurst, J r . ("the husband"), and Helen Warhurst 

("the w i f e " ) were d i v o r c e d by a judgment of the M o b i l e C i r c u i t 

C o urt on October 19, 2009. A c c o r d i n g t o the S t a t e J u d i c i a l 

I n f o r m a t i o n System, Donald B r i s k m a n , the w i f e ' s a t t o r n e y , 
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f i l e d a postjudgment motion on October 30, 2009, r e q u e s t i n g 

t h a t the t r i a l c o u r t amend i t s judgment t o award Briskman 

c o s t s and an a t t o r n e y f e e . 1 The t r i a l c o u r t c o n t i n u e d the 

h e a r i n g on Briskman's postjudgment motion on motions f i l e d by 

the husband and, l a t e r , by Briskman. The t r i a l c o u r t h e l d a 

h e a r i n g on Briskman's postjudgment motion on F e b r u a r y 4, 2010, 

and, on March 23, 2010, i t e n t e r e d an o r d e r g r a n t i n g 

Briskman's postjudgment motion and amending i t s October 19, 

2009, judgment t o award Briskman $3,350 as an a t t o r n e y f e e . 

On March 29, 2010, Briskman f i l e d a motion r e q u e s t i n g 

t h a t the t r i a l c o u r t amend i t s March 23, 2010, o r d e r t o 

denominate the $3,350 award t o Briskman as c o s t s i n s t e a d of an 

a t t o r n e y f e e . On A p r i l 1, 2010, the husband f i l e d a 

postjudgment motion r e q u e s t i n g t h a t the t r i a l c o u r t v a c a t e i t s 

amended judgment i n s o f a r as i t awarded $3,350 t o Briskman. 

The t r i a l c o u r t g r a n t e d Briskman's motion t o amend on A p r i l 6, 

2010, and, on A p r i l 12, 2010, i t e n t e r e d an o r d e r s t a t i n g t h a t 

1The r e c o r d on appea l does not c o n t a i n a copy of 
Briskman's postjudgment motion. However, we a s c e r t a i n e d the 
re q u e s t c o n t a i n e d i n the motion from the t r i a l c o u r t ' s o r d e r 
g r a n t i n g Briskman's motion. 
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the $3,550 award t o Briskman was f o r c o s t s . The husband 

s u b s e q u e n t l y appealed t o t h i s c o u r t . 2 

On a p p e a l , the husband argues t h a t the t r i a l c o u r t ' s 

March 23, 2010, A p r i l 6, 2010, and A p r i l 12, 2010, o r d e r s were 

v o i d f o r l a c k of j u r i s d i c t i o n . We agree. 

Briskman f i l e d h i s R u l e 5 9 ( e ) , A l a . R. C i v . P., 

postjudgment motion on October 30, 2009. Rule 59.1 p r o v i d e s , 

i n p e r t i n e n t p a r t : 

"No postjudgment motion f i l e d p u r s u a n t t o R u l e s 
50, 52, 55, or 59 s h a l l remain pending i n the t r i a l 
c o u r t f o r more than n i n e t y (90) days, u n l e s s w i t h 
the e x p r e s s consent of a l l the p a r t i e s , which 
consent s h a l l appear of r e c o r d , or u n l e s s extended 
by the a p p e l l a t e c o u r t t o which an a p p e a l of the 
judgment would l i e , and such time may be f u r t h e r 
extended f o r good cause shown. A f a i l u r e by the 
t r i a l c o u r t t o render an o r d e r d i s p o s i n g of any 
pending postjudgment motion w i t h i n the time 
p e r m i t t e d hereunder, or any e x t e n s i o n t h e r e o f , s h a l l 
c o n s t i t u t e a d e n i a l of such motion as of the date of 
the e x p i r a t i o n of the p e r i o d . " 

The r e c o r d i n d i c a t e s t h a t b o t h the husband and Briskman f i l e d 

motions t o c o n t i n u e the h e a r i n g on Briskman's postjudgment 

2The husband's postjudgment motion was d e n i e d by o p e r a t i o n 
of law on June 30, 2010. See Rule 59.1, A l a . R. C i v . P. The 
husband f i l e d h i s n o t i c e of a p p e a l on May 3, 2010 — b e f o r e 
the d e n i a l of h i s postjudgment motion. T h e r e f o r e , the 
husband's n o t i c e of a p p e a l was h e l d i n abeyance pending the 
d i s p o s i t i o n of h i s postjudgment motion. See Rule 4 ( a ) ( 5 ) , A l a . 
R. App. P. 
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motion; however, those motions do not c o n t a i n the p a r t i e s ' 

e x p r e s s consent t o e x t e n d the p e r i o d f o r the t r i a l c o u r t t o 

r u l e on Briskman's postjudgment motion. Thus, the motions t o 

c o n t i n u e d i d not e x t e n d the 90-day p e r i o d f o r the t r i a l c o u r t 

t o r u l e on Briskman's postjudgment motion. See Burge v. Hayes, 

964 So. 2d 672, 675 ( A l a . C i v . App. 2 0 0 6 ) ( h o l d i n g t h a t a 

motion t o c o n t i n u e a h e a r i n g on a postjudgment motion was 

i n e f f e c t i v e t o e x t e n d the p e r i o d f o r the t r i a l c o u r t t o r u l e 

on the motion absent the e x p r e s s consent of the p a r t i e s ) . 

C o nsequently, Briskman's postjudgment motion was d e n i e d by 

o p e r a t i o n of law on January 28, 2010, and the t r i a l c o u r t l o s t 

j u r i s d i c t i o n t o r u l e on Briskman's postjudgment motion on t h a t 

d a t e . See Moore v. Moore, 910 So. 2d 137, 140 ( A l a . C i v . App. 

2004)("A t r i a l c o u r t l o s e s j u r i s d i c t i o n t o r u l e on a 

postjudgment motion i f i t does not r u l e on the motion w i t h i n 

the time p r e s c r i b e d by Rule 59.1."). 

Because the t r i a l c o u r t l a c k e d j u r i s d i c t i o n t o e n t e r i t s 

March 23, 2010, A p r i l 6, 2010, and A p r i l 12, 2010, o r d e r s , 

those o r d e r s are v o i d . See F a i t h Props., LLC v. F i r s t  

Commercial Bank, 988 So. 2d 485, 490 ( A l a . 2008)("[A] judgment 

e n t e r e d by a t r i a l c o u r t w i t h o u t s u b j e c t - m a t t e r j u r i s d i c t i o n 
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i s v o i d . " ) . "A v o i d judgment w i l l not su p p o r t an a p p e a l , and 

'an a p p e l l a t e c o u r t must d i s m i s s an attempted a p p e a l from such 

a v o i d judgment.'" C o l b u r n v. C o l b u r n , 14 So. 3d 176, 179 

( A l a . C i v . App. 2009) ( q u o t i n g Vann v. Cook, 989 So. 2d 556, 

559 ( A l a . C i v . App. 2008)). T h e r e f o r e , we d i s m i s s the 

husband's appe a l and i n s t r u c t the t r i a l c o u r t t o v a c a t e i t s 

March 23, 2010, A p r i l 6, 2010, and A p r i l 12, 2010, o r d e r s . 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Bryan, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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