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THOMAS, J u d g e . 

I n M a r c h 2006, P a m l i n D e l a s h a w was i n j u r e d i n t h e l i n e 

and s c o p e o f h e r employment w i t h S t e i n M a r t , I n c . D e l a s h a w 

s u e d S t e i n M a r t , s e e k i n g w o r k e r s ' c o m p e n s a t i o n b e n e f i t s . 

A f t e r a t r i a l , t h e t r i a l c o u r t c o n c l u d e d t h a t D e l a s h a w h a d 
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s u f f e r e d a p e r m a n e n t p a r t i a l d i s a b i l i t y t o h e r b o d y as a w h o l e 

and an 85% l o s s o f e a r n i n g c a p a c i t y as a r e s u l t o f h e r i n j u r y 

and a w a r d e d w o r k e r s ' c o m p e n s a t i o n b e n e f i t s a c c o r d i n g l y . S t e i n 

M a r t a p p e a l s t h a t j u d g m e n t . 

D e l a s h a w was e m p l o y e d b y S t e i n M a r t as a manager o f t h e 

men's and a c c e s s o r i e s d e p a r t m e n t s i n one o f S t e i n M a r t ' s 

H u n t s v i l l e - a r e a s t o r e s . On M a r c h 6, 2006, w h i l e she and some 

c o w o r k e r s were a t t e m p t i n g t o move t h e b a s e o f a d i s p l a y , t h e 

b a s e f e l l on h e r r i g h t f o o t , s h a t t e r i n g a p o r t i o n o f h e r b i g 

t o e and h e r s e c o n d t o e . D e l a s h a w a l s o s u f f e r e d l a c e r a t i o n s i n 

b o t h t o e n a i l b e d s . D e l a s h a w was b r i e f l y t r e a t e d i n t h e 

emergency room, where h e r i n j u r e d f o o t was b a n d a g e d and she 

was g i v e n n a r c o t i c p a i n m e d i c a t i o n . A t t h e d i r e c t i o n o f h e r 

s u p e r v i s o r , D e l a s h a w saw Dr. M i l t o n S t e r l i n g , an o r t h o p e d i c 

s u r g e o n , t h e f o l l o w i n g day. 

Dr. S t e r l i n g removed D e l a s h a w ' s t o e n a i l , w r a p p e d t h e 

i n j u r e d f o o t , a nd p l a c e d h e r f o o t i n a b o o t . He a l s o 

p r e s c r i b e d n a r c o t i c p a i n m e d i c a t i o n . A c c o r d i n g t o Dr. 

S t e r l i n g ' s t r e a t m e n t n o t e s , D e l a s h a w was e x p e c t e d t o r e m a i n i n 

t h e b o o t f o r f i v e t o s e v e n weeks. Dr. S t e r l i n g ' s A p r i l 2006 

n o t e s i n d i c a t e t h a t D e l a s h a w r e p o r t e d i m p r o v e m e n t i n h e r p a i n 
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l e v e l . However, on May 5, 2006, a c c o r d i n g t o Dr. S t e r l i n g ' s 

n o t e s , D e l a s h a w r e p o r t e d s h o o t i n g p a i n s i n h e r b i g t o e a n d 

r e p o r t e d t o Dr. S t e r l i n g t h a t h e r t o e was now t h e most p a i n f u l 

i t h a d b e e n s i n c e h e r i n i t i a l i n j u r y . Dr. S t e r l i n g i n d i c a t e d 

i n h i s n o t e s t h a t he " b e l i e v e [ d ] [ t h a t D e l a s h a w ' s i n j u r y ] was 

s t a r t i n g t o d e v e l o p some h y p e r s e n s i t i v i t y f r o m l a c e r a t e d 

n e r v e s as [ t h e y ] t r y t o r e g e n e r a t e " and t h a t t h i s m i g h t 

r e s o l v e i n d a y s o r weeks. However, Dr. S t e r l i n g ' s May 15, 

2006, n o t e s r e f l e c t t h a t , a l t h o u g h D e l a s h a w r e p o r t e d a 

" t r e m e n d o u s " d e c r e a s e i n t h e s h o o t i n g p a i n s , she c o n t i n u e d t o 

s u f f e r what Dr. S t e r l i n g c h a r a c t e r i z e d as " d i s c o m f o r t . " 

However, on t h a t same d a t e , Dr. S t e r l i n g r e f e r r e d D e l a s h a w t o 

Dr. Mark Murphy f o r pain-management t r e a t m e n t . 

O n l y Dr. S t e r l i n g ' s n o t e s a r e p a r t o f t h e r e c o r d ; he d i d 

n o t t e s t i f y a t t r i a l o r v i a d e p o s i t i o n . Dr. S t e r l i n g ' s June 

14, 2006, n o t e s i n d i c a t e t h a t he b e l i e v e d t h a t D e l a s h a w was 

t r y i n g t o g e t b a c k t o work t o o q u i c k l y a f t e r h e r i n j u r y . H i s 

n o t e s a l s o r e f l e c t h i s o p i n i o n t h a t D e l a s h a w ' s p a i n and 

r e s i d u a l s w e l l i n g w o u l d l i k e l y l a s t a t l e a s t one y e a r , o r 

u n t i l A p r i l 2 0 0 7 ; however, Dr. S t e r l i n g a l s o n o t e d t h a t she 

may a l w a y s have p a i n o r n e r v e i s s u e s f r o m t h e i n j u r y . 

3 



2090713 

D e l a s h a w saw Dr. S t e r l i n g s p o r a d i c a l l y a f t e r she was r e f e r r e d 

t o Dr. Murphy, most n o t a b l y i n A p r i l 2007 when she c o m p l a i n e d 

o f g r a d u a l l y i n c r e a s i n g p a i n i n h e r r i g h t f o o t , w h i c h Dr. 

S t e r l i n g d i a g n o s e d as a r t h r i t i s , a n d i n November and December 

2007, when Dr. S t e r l i n g d i a g n o s e d h e r w i t h n e u r a l g i a due t o 

n e r v e c o m p r e s s i o n i n h e r r i g h t f o o t and d e t e r m i n e d t h a t i t 

w o u l d s l o w l y r e s o l v e i t s e l f . D e l a s h a w ' s November 2007 v i s i t 

t o Dr. S t e r l i n g was p r e c i p i t a t e d b y a f a l l she h a d w h i l e 

g e t t i n g up f r o m a s e a t e d p o s i t i o n on h e r c o u c h ; Dr. S t e r l i n g ' s 

n o t e s i n d i c a t e t h a t t h e n e u r a l g i a h a d r e s u l t e d i n " m i n i m a l 

m i l d m u s c l e s t r e n g t h l o s s . " 

I n a J a n u a r y 27, 2009, l e t t e r t o D e l a s h a w ' s a t t o r n e y , Dr. 

S t e r l i n g p r o v i d e d a m a x i m u m - m e d i c a l - i m p r o v e m e n t d a t e o f 

J a n u a r y 1, 2008, f o r D e l a s h a w . He a l s o n o t e d t h a t she h a d 

" o n g o i n g m u s c l e weakness and n e r v e damage. He r e s t r i c t e d h e r 

f r o m s t a n d i n g f o r more t h a n t h r e e h o u r s . 

Dr. Murphy t r e a t e d D e l a s h a w f r o m June 2006 t o t h e t i m e o f 

t h e M a r c h 2010 t r i a l . He t e s t i f i e d i n h i s d e p o s i t i o n , w h i c h 

was a d m i t t e d as an e x h i b i t a t t r i a l , t h a t D e l a s h a w h a d b e e n 

c o n s i s t e n t i n h e r c o m p l a i n t s t h a t e a c h month h e r p a i n a v e r a g e d 

a b o u t a 5 o r a 6 on a 1 0 - p o i n t s c a l e . A p e r s o n s u f f e r i n g 

4 



2090713 

a r o u n d a f i v e - o r s i x - p o i n t p a i n , s a i d D r . M u r p h y , was 

s u f f e r i n g f r o m m o d e r a t e l y s e v e r e p a i n and w o u l d n e e d t o t a k e 

p a i n m e d i c a t i o n t o a l l e v i a t e some o f t h e d i s c o m f o r t . He 

e x p l a i n e d t h a t D e l a s h a w r e p o r t e d t h a t , when she was n o t u s i n g 

p a i n m e d i c a t i o n , h e r p a i n was a b o u t a 7 o r 8 on t h e 1 0 - p o i n t 

s c a l e b u t t h a t u s e o f p r e s c r i b e d n a r c o t i c p a i n m e d i c a t i o n 

c o u l d r e d u c e h e r p a i n , a t b e s t , t o a r o u n d a 2 o r 3 on t h e 1 0 -

p o i n t s c a l e . N o t a b l y , D r . Murphy t e s t i f i e d t h a t t h e n a r c o t i c 

p a i n m e d i c a t i o n t h a t D e l a s h a w was p r e s c r i b e d w o u l d n o t p r o v i d e 

p r o l o n g e d r e l i e f a nd w o u l d l a s t f o r no more t h a n t h r e e o r f o u r 

h o u r s ; he f u r t h e r e x p l a i n e d t h a t t h e m e d i c a t i o n was i n t e n d e d 

o n l y t o a s s i s t D e l a s h a w i n b e i n g more f u n c t i o n a l and was n o t 

i n t e n d e d t o c o m p l e t e l y a l l e v i a t e t h e p a i n f r o m w h i c h she was 

s u f f e r i n g . 

D r . Murphy t e s t i f i e d t h a t D e l a s h a w s u f f e r e d f r o m c o m p l e x 

r e g i o n a l p a i n s y n d r o m e , w h i c h , he s a i d , i s a f o r m o f n e r v e 

damage r e s u l t i n g f r o m e x t e n s i v e s o f t - t i s s u e damage. He a l s o 

n o t e d t h a t D e l a s h a w ' s p a i n was a l s o r e l a t e d t o r o u t i n e 

d e g e n e r a t i v e j o i n t d i s e a s e r e s u l t i n g f r o m h e r i n j u r y . B o t h o f 

t h o s e c a u s e s , e x p l a i n e d Dr. M u r p h y , c o m b i n e d t o c a u s e D e l a s h a w 

t o s u f f e r p a i n . 
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Dr. Murphy a l s o t e s t i f i e d t h a t , a t h e r f i r s t a p p o i n t m e n t 

w i t h h i m i n June 2006, D e l a s h a w t o l d h i m t h a t she h a d r e c e n t l y 

s t a r t e d s u f f e r i n g b a c k p a i n . A c c o r d i n g t o Dr. Murphy, he 

n o t e d i n h i s m e d i c a l r e c o r d s t h a t D e l a s h a w was s u f f e r i n g f r o m 

" a g g r a v a t e d m e c h a n i c a l l o w b a c k p a i n s e c o n d a r y t o a m b u l a t i o n 

d i f f i c u l t i e s . " He t e s t i f i e d t h a t he r e l a t e d D e l a s h a w ' s b a c k 

p a i n t o h e r f o o t i n j u r y . He e x p l a i n e d t h a t D e l a s h a w ' s w a l k i n g 

i n s u c h a manner as t o p r o t e c t h e r i n j u r e d r i g h t f o o t w o u l d 

a g g r a v a t e any p r e e x i s t i n g l u m b a r d e g e n e r a t i v e d i s k d i s e a s e , 

w h i c h Dr. Murphy a p p e a r e d t o assume D e l a s h a w , l i k e most p e o p l e 

o v e r 50, h a d s t a r t e d t o d e v e l o p . 

A f t e r h e r i n j u r y , D e l a s h a w d i d n o t r e t u r n t o w ork a t 

S t e i n M a r t . I n s t e a d , she t o o k a s i m i l a r p o s i t i o n as a manager 

o f t h e men's d e p a r t m e n t a t a D i l l a r d ' s d e p a r t m e n t s t o r e i n 

D e c a t u r i n J u l y 2006, and t h e n , f o r a few months, she s e r v e d 

as a v i s u a l s p e c i a l i s t a t a D i l l a r d ' s s t o r e i n H u n t s v i l l e . As 

a v i s u a l s p e c i a l i s t , D e l a s h a w e x p l a i n e d , she w o u l d d r e s s 

m a n n e q u i n s , be s u r e t h e d i s p l a y s were p r o p e r l y a r r a n g e d 

a c c o r d i n g t o D i l l a r d ' s p o l i c y , a n d w ork t o be s u r e t h a t t h e 

e n t i r e s t o r e was p l e a s i n g t o t h e c u s t o m e r ' s e y e . D e l a s h a w d i d 

n o t e n j o y t h e v i s u a l - s p e c i a l i s t p o s i t i o n and d i d n o t p e r f o r m 
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t o management's e x p e c t a t i o n s , so D e l a s h a w r e t u r n e d t o work a t 

t h e D e c a t u r D i l l a r d ' s s t o r e as a r e t a i l - s a l e s c l e r k i n t h e 

men's d e p a r t m e n t . D e l a s h a w w o r k e d i n t h e D e c a t u r D i l l a r d ' s 

s t o r e e x c e p t f o r t h e f o u r t o f i v e months t h a t she w o r k e d i n 

t h e H u n t s v i l l e s t o r e as a v i s u a l s p e c i a l i s t . 

D e l a s h a w t e s t i f i e d t h a t management a t D i l l a r d ' s was aware 

o f h e r c o n d i t i o n when she t o o k t h e p o s i t i o n o f f e r e d h e r i n 

J u l y 2006. She s a i d t h a t she was p e r m i t t e d t o t a k e b r e a k s and 

s i t as n e e d e d w h i l e she was e m p l o y e d a t D i l l a r d ' s . A c c o r d i n g 

t o D e l a s h a w , she was r e q u i r e d t o s t a n d and t o w a l k d u r i n g a 

l a r g e p o r t i o n o f h e r w o r k d a y a t D i l l a r d ' s , w h i c h , she s a i d , 

she was a b l e t o do o n l y b e c a u s e she u s e d n a r c o t i c p a i n 

m e d i c a t i o n . A l t h o u g h D e l a s h a w h a d w o r k e d a 4 0 - h o u r week e v e n 

as r e c e n t l y as t h e 2009 C h r i s t m a s s e a s o n , D e l a s h a w t e s t i f i e d 

t h a t she h a d r e q u e s t e d t h a t h e r h o u r s be r e d u c e d somewhat 

b e c a u s e she c o u l d n o t manage t o work a 4 0 - h o u r week w i t h h e r 

p a i n . A t t h e t i m e o f t r i a l , D e l a s h a w s a i d , she was w o r k i n g 32 

t o 35 h o u r s p e r week. 

D e l a s h a w f u r t h e r e x p l a i n e d t h a t h e r p a y h a d b e e n r e d u c e d 

d u r i n g t h e t i m e she h a d w o r k e d f o r D i l l a r d ' s . A t t h e t i m e o f 

t r i a l , D e l a s h a w t e s t i f i e d , she was e a r n i n g $13.50 p e r h o u r . 
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However, she s a i d t h a t h e r p a y w o u l d be r e d u c e d i n A p r i l t o 

$12.51 p e r h o u r . A c c o r d i n g t o D e l a s h a w , h e r p a y was c o n n e c t e d 

t o h e r " s a l e s p e r h o u r " ("SPH") q u o t a and t h a t i f one d i d n o t 

meet t h e SPH q u o t a , one's p a y was r e d u c e d . D e l a s h a w a l s o s a i d 

t h a t , a f t e r " s o many" p a y c u t s , D i l l a r d ' s w o u l d " l e t you g o " ; 

D e l a s h a w d i d n o t s p e c i f y t h e number o f p a y c u t s D i l l a r d ' s 

w o u l d p e r m i t . 

Dr. Murphy was q u e s t i o n e d i n h i s d e p o s i t i o n w h e t h e r 

D e l a s h a w ' s work a c t i v i t i e s -- w a l k i n g and s t a n d i n g d u r i n g h e r 

w o r k d a y -- " i n d e p e n d e n t l y c o n t r i b u t e [ d ] t o and a g g r a v a t e [ d ] 

h e r f o o t i n j u r y . " Dr. Murphy a n s w e r e d i n t h e a f f i r m a t i v e , 

e x p l a i n i n g t h a t D e l a s h a w ' s work a c t i v i t i e s w o u l d c o n t r i b u t e t o 

and a g g r a v a t e h e r f o o t i n j u r y a n d t h e p a i n a s s o c i a t e d w i t h i t . 

He f u r t h e r e x p l a i n e d t h a t , " [ i ] f she has a b a d f o o t , b a d l e g 

and she c h o o s e s t o work t h e n a l l o f t h e s e t h i n g s w o u l d work 

t o g e t h e r t o a g g r a v a t e h e r c o m p l a i n t s a n d n e c e s s i t a t e h e r 

t a k i n g a d d i t i o n a l p a i n m e d i c a t i o n s . " Dr. Murphy a l s o 

e x p l a i n e d t h a t D e l a s h a w ' s b a c k p a i n was r e l a t e d t o t h e 

m e c h a n i c a l s t r e s s on h e r b a c k c a u s e d b y h e r f o o t i n j u r y a n d 

t h a t w a l k i n g and s t a n d i n g a t work w o u l d c a u s e h e r b a c k p a i n t o 

i n c r e a s e . 
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Our r e v i e w o f t h i s c a s e i s g o v e r n e d by t h e W o r k e r s ' 

C o m p e n s a t i o n A c t , §25-5-1 e t s e q . , A l a . Code 1975, w h i c h 

s t a t e s , i n p e r t i n e n t p a r t : " I n r e v i e w i n g p u r e f i n d i n g s o f 

f a c t , t h e f i n d i n g o f t h e c i r c u i t c o u r t s h a l l n o t be r e v e r s e d 

i f t h a t f i n d i n g i s s u p p o r t e d b y s u b s t a n t i a l e v i d e n c e . " A l a . 

Code 1975, § 2 5 - 5 - 8 1 ( e ) ( 2 ) . T h e r e f o r e , t h i s c o u r t " w i l l v i e w 

t h e f a c t s i n t h e l i g h t most f a v o r a b l e t o t h e f i n d i n g s o f t h e 

t r i a l c o u r t . " W h i t s e t t v. BAMSI, I n c . , 652 So. 2d 287, 290 

( A l a . C i v . App. 1 9 9 4 ) , o v e r r u l e d on o t h e r g r o u n d s , Ex p a r t e  

T r i n i t y I n d u s . , I n c . , 680 So. 2d 262, 269 ( A l a . 1 9 9 6 ) . 

F u r t h e r , t h e t r i a l c o u r t ' s f i n d i n g o f f a c t i s s u p p o r t e d b y 

s u b s t a n t i a l e v i d e n c e i f i t i s " s u p p o r t e d by ' e v i d e n c e o f s u c h 

w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s i n t h e e x e r c i s e o f 

i m p a r t i a l j u d g m e n t c a n r e a s o n a b l y i n f e r t h e e x i s t e n c e o f t h e 

f a c t s o u g h t t o be p r o v e d . ' " Ex p a r t e T r i n i t y I n d u s . , 680 So. 

2d a t 269 ( q u o t i n g West v. F o u n d e r s L i f e A s s u r a n c e Co. o f  

F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1 9 8 9 ) , and c i t i n g § 12-21-

1 2 ( d ) , A l a . Code 1 9 7 5 ) . Our r e v i e w o f l e g a l i s s u e s i s w i t h o u t 

a p r e s u m p t i o n o f c o r r e c t n e s s . A l a . Code 1975, § 25-5-

8 1 ( e ) ( 1 ) ; see a l s o Ex p a r t e T r i n i t y I n d u s . , 680 So. 2d a t 268. 
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As n o t e d above, t h e t r i a l c o u r t d e t e r m i n e d t h a t D e l a s h a w 

h a d s u f f e r e d an i n j u r y t o t h e body as a w h o l e and a w a r d e d 

p e r m a n e n t - p a r t i a l - d i s a b i l i t y b e n e f i t s b a s e d on D e l a s h a w ' s 

v o c a t i o n a l d i s a b i l i t y . S t e i n M a r t a p p e a l s , a r g u i n g f i r s t t h a t 

D e l a s h a w ' s i n i t i a l i n j u r y was a g g r a v a t e d by h e r work a t 

D i l l a r d ' s , t h u s m a k i n g D i l l a r d ' s and n o t S t e i n M a r t 

r e s p o n s i b l e f o r D e l a s h a w ' s w o r k e r s ' c o m p e n s a t i o n b e n e f i t s 

b a s e d on t h e a p p l i c a t i o n o f t h e l a s t - i n j u r i o u s - e x p o s u r e r u l e . 

See K o h l e r Co. v. M i l l e r , 921 So. 2d 436 ( A l a . C i v . App. 2005) 

( a p p l y i n g t h e l a s t - i n j u r i o u s - e x p o s u r e r u l e t o s u c c e s s i v e 

e m p l o y e r s t o d e t e r m i n e w h i c h e m p l o y e r s h o u l d b e a r 

r e s p o n s i b i l i t y f o r t h e e m p l o y e e ' s d i s a b i l i t y ) . S e c o n d l y , 

S t e i n M a r t a r g u e s t h a t D e l a s h a w s u f f e r e d an i n j u r y t o a 

s c h e d u l e d member and, t h e r e f o r e , t h a t t h e t r i a l c o u r t e r r e d i n 

n o t c o n f i n i n g D e l a s h a w ' s a w a r d o f b e n e f i t s t o t h e amount 

s p e c i f i e d i n t h e s c h e d u l e f o r p e r m a n e n t p a r t i a l d i s a b i l i t y 

p r o v i d e d i n A l a . Code 1975, § 2 5 - 5 - 5 7 ( a ) ( 3 ) . 

We w i l l f i r s t a d d r e s s w h e t h e r , as S t e i n M a r t c o n t e n d s , 

t h e t r i a l c o u r t e r r e d b y d e t e r m i n i n g t h a t i t and n o t D i l l a r d ' s 

i s t h e e m p l o y e r r e s p o n s i b l e f o r t h e payment o f w o r k e r s ' 

c o m p e n s a t i o n b e n e f i t s t o D e l a s h a w . S t e i n M a r t a r g u e s t h a t t h e 
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l a s t - i n j u r i o u s - e x p o s u r e r u l e a p p l i e s t o t h i s c a s e and t h a t , 

b a s e d on t h e a p p l i c a t i o n o f t h a t r u l e , D i l l a r d ' s i s t h e 

e m p l o y e r r e s p o n s i b l e f o r D e l a s h a w ' s d i s a b i l i t y . 

"'Under t h e l a s t - i n j u r i o u s - e x p o s u r e r u l e , t h e 
c a r r i e r c o v e r i n g t h e r i s k a t t h e t i m e o f t h e most 
r e c e n t c o m p e n s a b l e i n j u r y b e a r i n g a c a u s a l r e l a t i o n 
t o t h e d i s a b i l i t y b e a r s t h e r e s p o n s i b i l i t y t o make 
t h e r e q u i r e d w o r k e r s ' c o m p e n s a t i o n p a y m e n t s . "The 
c h a r a c t e r i z a t i o n o f t h e s e c o n d i n j u r y as a new 
i n j u r y , an a g g r a v a t i o n o f a p r i o r i n j u r y , o r a 
r e c u r r e n c e o f an o l d i n j u r y d e t e r m i n e s w h i c h i n s u r e r 

i s l i a b l e . " ' " 

H o o k e r C o n s t r . , I n c . v. W a l k e r , 825 So. 2d 838, 845 ( A l a . C i v . 

App. 2001) ( q u o t i n g Ex p a r t e P i k e C o u n t y Comm'n, 740 So. 2d 
1080, 1083 ( A l a . 1999)) ( i n t e r n a l c i t a t i o n s o m i t t e d i n 

W a l k e r ) ; see a l s o K o h l e r Co., 921 So. 2d a t 444-45 ( A l a . C i v . 

App. 2005) ( a p p l y i n g t h e l a s t - i n j u r i o u s - e x p o s u r e r u l e t o 

s u c c e s s i v e e m p l o y e r s as o p p o s e d t o i n s u r a n c e c a r r i e r s ) . 

B e c a u s e t h e t e r m s " a g g r a v a t i o n " and " r e c u r r e n c e " t h e m s e l v e s 

a r e n o t s e l f - e x p l a n a t o r y , o u r c a s e s have e n d e a v o r e d t o c l a r i f y 

t h e d i f f e r e n c e b e t w e e n t h e two. 

"A c o u r t f i n d s a r e c u r r e n c e when 'the s e c o n d 
[ i n j u r y ] does n o t c o n t r i b u t e e v e n s l i g h t l y t o t h e 
c a u s a t i o n o f t h e [ d i s a b i l i t y ] . ' 4 A. L a r s o n , The Law  
o f Workmen's C o m p e n s a t i o n , § 95.23 a t 17-142 ( 1 9 8 9 ) . 
' [ T ] h i s g r o u p a l s o i n c l u d e s t h e k i n d o f c a s e i n 
w h i c h a w o r k e r has s u f f e r e d a b a c k s t r a i n , f o l l o w e d 
b y a p e r i o d o f work w i t h c o n t i n u i n g symptoms 
i n d i c a t i n g t h a t t h e o r i g i n a l c o n d i t i o n p e r s i s t s , and 
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c u l m i n a t i n g i n a s e c o n d p e r i o d o f d i s a b i l i t y 
p r e c i p i t a t e d by some l i f t o r e x e r t i o n . ' 4 A. L a r s o n , 
§ 95.23 a t 17-152. A c o u r t f i n d s an ' a g g r a v a t i o n o f 
an i n j u r y ' when t h e ' s e c o n d [ i n j u r y ] c o n t r i b u t e d 
i n d e p e n d e n t l y t o t h e f i n a l d i s a b i l i t y . ' 4 A. L a r s o n , 

§ 95.22 a t 17-141." 

U n i t e d S t a t e s F i d . & Guar. Co. v. S t e p p , 642 So. 2d 712, 715 

( A l a . C i v . App. 1 9 9 4 ) . 

As w o u l d be e x p e c t e d , S t e i n M a r t makes much o f Dr. 

Murphy's t e s t i m o n y t h a t D e l a s h a w ' s work a c t i v i t i e s a t 

D i l l a r d ' s " i n d e p e n d e n t l y c o n t r i b u t e [ d ] t o and a g g r a v a t e d " 

D e l a s h a w ' s f o o t and b a c k i n j u r i e s . However, a p h y s i c i a n ' s 

s t a t e m e n t t h a t an a c t i v i t y " a g g r a v a t e s " an i n j u r y o r c o n d i t i o n 

i s n o t e q u i v a l e n t t o a l e g a l d e t e r m i n a t i o n t h a t a p a r t i c u l a r 

a c t i v i t y has " c o n t r i b u t e d i n d e p e n d e n t l y t o t h e f i n a l 

d i s a b i l i t y " f o r p u r p o s e s o f t h e l a s t - i n j u r i o u s - e x p o s u r e r u l e . 

As e x p l a i n e d a b o v e , " a g g r a v a t i o n " i n t h e c o n t e x t o f t h e l a s t -

i n j u r i o u s - e x p o s u r e r u l e has a s p e c i f i c m e a n i n g and r e l a t e s t o 

w h e t h e r t h e e m p l o y e e ' s s e c o n d a c c i d e n t o r l a t e r a c t i v i t y 

i n d e p e n d e n t l y c o n t r i b u t e d t o t h e d i s a b i l i t y f r o m w h i c h t h e 

em p l o y e e c l a i m s t o s u f f e r . 

The e v i d e n c e a t t r i a l i n d i c a t e d t h a t D e l a s h a w has 

s u f f e r e d c h r o n i c p a i n w h i l e s t a n d i n g o r w a l k i n g s i n c e h e r 

i n j u r y i n M a r c h 2006. D e l a s h a w h as been d i a g n o s e d w i t h 
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c o m p l e x r e g i o n a l p a i n syndrome r e s u l t i n g f r o m t h e s o f t - t i s s u e 

damage a r i s i n g f r o m t h e c r u s h i n j u r y she r e c e i v e d i n M a r c h 

2006; she has a l s o been d i a g n o s e d w i t h a r t h r i t i s i n t h a t same 

f o o t . Dr. Murphy's r e c o r d s i n d i c a t e t h a t D e l a s h a w has 

c o n s i s t e n t l y r e p o r t e d t h a t h e r p a i n , when u n t r e a t e d b y 

m e d i c a t i o n , a v e r a g e s a r o u n d 7 o r 8 on a 1 0 - p o i n t s c a l e . 

A l t h o u g h n a r c o t i c p a i n m e d i c a t i o n o f t e n r e d u c e d h e r p a i n t o a 

two o r t h r e e on t h e s c a l e , n o t h i n g i n t h e r e c o r d s u g g e s t s t h a t 

D e l a s h a w e v e r r e c o v e r e d f r o m h e r M a r c h 2006 i n j u r y t o a p o i n t 

a t w h i c h she c o u l d f u n c t i o n w i t h o u t t h e use o f n a r c o t i c p a i n 

m e d i c a t i o n . Dr. Murphy t e s t i f i e d c l e a r l y t h a t t h e n a r c o t i c 

p a i n m e d i c a t i o n was n o t i n t e n d e d t o e r a d i c a t e D e l a s h a w ' s p a i n 

and t h a t t h e m e d i c a t i o n w o u l d o n l y e nhance D e l a s h a w ' s a b i l i t y 

t o f u n c t i o n . 

The e v i d e n c e i n t h e p r e s e n t c a s e i s a k i n t o t h e e v i d e n c e 

i n K o h l e r Co., i n w h i c h t h e e m p l o y e e ' s p a i n f r o m h e r c a r p a l 

t u n n e l syndrome was g e n e r a l l y a t a c o n s t a n t b a s e l i n e l e v e l 

t h a t i n c r e a s e d when she went t o work i n a p o s i t i o n r e q u i r i n g 

r e p e t i t i v e u se o f h e r h a n d s ; when t h e employee c e a s e d t h e 

r e p e t i t i v e u se o f h e r h a n d s , h e r p a i n s u b s i d e d t o t h e b a s e l i n e 

l e v e l . K o h l e r Co., 921 So. 2d a t 445. The e v i d e n c e i n K o h l e r 
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Co. d i d n o t d e m o n s t r a t e t h a t t h e e m p l oyee s u f f e r e d any new 

i n j u r y o r t h a t she h a d i n c r e a s e d h e r d i s a b i l i t y as a r e s u l t o f 

an a g g r a v a t i o n o f h e r o r i g i n a l i n j u r i e s . I d . I n c o n t r a s t , 

t h e e v i d e n c e i n K o h l e r Co. i n d i c a t e d t h a t t h e e m p l o y e e 

s u f f e r e d "a r e c u r r e n c e o f t h e e a r l i e r symptoms o f t h e 

[ o r i g i n a l ] i n j u r i e s . " I d . Thus, t h i s c o u r t a f f i r m e d t h e 

t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t t h e e m p l o y e e ' s s u b s e q u e n t 

e m p l o y e r was n o t r e q u i r e d t o assume r e s p o n s i b i l i t y f o r t h e 

e m p l o y e e ' s w o r k e r s ' c o m p e n s a t i o n b e n e f i t s . I d . ; s e e a l s o  

Hokes B l u f f W e l d i n g & F a b r i c a t i o n v. Cox, 33 So. 3d 592, 601 

( A l a . C i v . App. 2008) ( r e v e r s i n g t h e t r i a l c o u r t ' s 

d e t e r m i n a t i o n t h a t t h e e m p l o y e e s u s t a i n e d an a g g r a v a t i o n o f an 

e a r l i e r i n j u r y o r a new i n j u r y and i n s t e a d c o n c l u d i n g t h a t t h e 

e m p l o y e e s u f f e r e d a r e c u r r e n t l o w e r - b a c k i n j u r y b a s e d on 

e v i d e n c e t h a t t h e e m p l o y e e ' s p a i n h a d i n c r e a s e d a f t e r a s e c o n d 

a c c i d e n t b u t t h a t he " d e s c r i b e d t h e same p a i n - d i s t r i b u t i o n 

p a t t e r n as b e f o r e t h e [ s e c o n d ] a c c i d e n t " ) . 

B a s e d on o u r r e v i e w o f t h e r e c o r d , t h e t r i a l c o u r t h a d 

b e f o r e i t s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t D e l a s h a w 

s u f f e r e d f r o m c o n t i n u i n g p a i n f r o m t h e d a t e o f h e r i n j u r y 

u n t i l t h e d a t e o f t r i a l . N o t h i n g i n t h e e v i d e n c e s u p p o r t s a 
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c o n c l u s i o n t h a t D e l a s h a w s u f f e r e d a new i n j u r y w h i l e w o r k i n g 

a t D i l l a r d ' s o r t h a t she a g g r a v a t e d h e r f o o t i n j u r y w h i l e 

p e r f o r m i n g h e r work d u t i e s a t D i l l a r d ' s . Thus, we c o n c l u d e 

t h a t t h e e v i d e n c e s u p p o r t s t h e t r i a l c o u r t ' s c o n c l u s i o n t h a t 

D e l a s h a w ' s i n j u r y was a r e c u r r e n c e o r a c o n t i n u a t i o n o f h e r 

o r i g i n a l i n j u r y a nd t h a t S t e i n M a r t i s r e s p o n s i b l e f o r any 

w o r k e r s ' c o m p e n s a t i o n b e n e f i t s due t o D e l a s h a w . 

We now t u r n t o S t e i n M a r t ' s argument t h a t t h e t r i a l c o u r t 

e r r e d b y d e t e r m i n i n g t h a t D e l a s h a w was n o t c o n f i n e d t o t h e 

b e n e f i t s p r o v i d e d u n d e r t h e p e r m a n e n t - p a r t i a l - d i s a b i l i t y 

s c h e d u l e i n § 2 5 - 5 - 5 7 ( a ) ( 3 ) b e c a u s e t h e p a i n t h a t she s u f f e r e d 

as a r e s u l t o f h e r i n j u r y removed h e r f r o m t h e p u r v i e w o f t h e 

s c h e d u l e . As t h i s c o u r t e x p l a i n e d i n N o r a n d a l U.S.A., I n c . v.  

G r a b e n , 18 So. 3d 405, 416 ( A l a . C i v . App. 2009) ("Graben I " ) , 

t h e p a i n e x c e p t i o n t o t h e s c h e d u l e i s a l i m i t e d one, 

p e r m i t t i n g an a w a r d o f b e n e f i t s o u t s i d e t h e s c h e d u l e o n l y i f 

t h e e m p l o y e e has s u f f e r e d "a p e r m a n e n t i n j u r y t o a s c h e d u l e d 

member r e s u l t i n g i n c h r o n i c p a i n i n t h e s c h e d u l e d member t h a t 

i s so s e v e r e t h a t i t v i r t u a l l y t o t a l l y p h y s i c a l l y d i s a b l e s t h e 

w o r k e r . " T h i s c o u r t f u r t h e r e x p o u n d e d upon t h e l i m i t s o f t h e 

p a i n e x c e p t i o n when we a p p l i e d i t t o t h e f a c t s o f G r a b e n i n 
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t h e o p i n i o n we i s s u e d on N o r a n d a l ' s a p p e a l a f t e r remand. 

N o r a n d a l U.S.A., I n c . v. G r a b e n , [Ms. 2080679, M a r c h 12, 2010] 

So. 3d , ( A l a . C i v . App. 2010) ("Graben I I " ) . 

I n G r a b e n I I , t h i s c o u r t n o t e d t h a t t h e p a i n e x c e p t i o n 

was d e r i v e d f r o m a f o o t n o t e i n Ex p a r t e Drummond Co., 837 So. 

2d 831, 836 n.11 ( A l a . 2 0 0 2 ) . G r a b e n I I , So. 3d a t 

However, a l t h o u g h t h e Drummond c o u r t i n d i c a t e d t h a t p a i n c o u l d 

s u f f i c e i n some s i t u a t i o n s t o t r a n s f o r m a scheduled-member 

i n j u r y i n t o an i n j u r y t o t h e body as a w h o l e , we n o t e d i n 

G r a b e n I I t h a t t h e Drummond c o u r t h a d a c c o m p l i s h e d a " r e i n i n g 

i n " o f t h e a p p l i c a t i o n o f t h e f o r m e r t e s t f o r c o m p e n s a t i n g 

c e r t a i n i n j u r i e s o u t s i d e t h e s c h e d u l e f i r s t s e t o u t i n B e l l v.  

D r i s k i l l , 282 A l a . 640, 648, 213 So. 2d 806, 811 ( 1 9 6 8 ) , 

o v e r r u l e d by Ex p a r t e Drummond Co., 837 So. 2d a t 835. G r a b e n 

I I , So. 3d a t . Thus, we c o n c l u d e d i n G r a b e n I I , t h e 

Drummond c o u r t ' s p a i n e x c e p t i o n w o u l d n e e d t o be c o n s t r u e d and 

a p p l i e d n a r r o w l y t o p r e v e n t t h e l a w f r o m r e t u r n i n g t o t h e v e r y 

s t a t e t h a t t h e Drummond c o u r t h a d a c t e d t o c o r r e c t . I d . 

W i t h t h e s e p r i n c i p l e s i n m i n d , t h i s c o u r t e x p l a i n e d : 

" [ I ] n k e e p i n g w i t h Ex p a r t e Drummond a n d t h e 
l e g i s l a t i v e i n t e n t b e h i n d t h e s c h e d u l e , t h e t e s t i s 
n o t s a t i s f i e d by e v i d e n c e t h a t t h e w o r k e r 
e x p e r i e n c e s ' a b n o r m a l , ' c o n s t a n t , and s e v e r e p a i n 
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e v e n when n o t u s i n g t h e a f f e c t e d member, see 
[ M a s t e r b r a n d C a b i n e t s , I n c . v.] J o h n s o n , 984 So. 2d 
[1136,] 1144-45 [ ( A l a . C i v . App. 2 0 0 5 ) ] ; r a t h e r , i t 
r e q u i r e s c o m p e t e n t p r o o f t h a t w h a t e v e r p a i n t h e 
w o r k e r e x p e r i e n c e s c o m p l e t e l y , o r a l m o s t c o m p l e t e l y , 

p h y s i c a l l y d e b i l i t a t e s t h e w o r k e r . " 

G r a b e n I I , So. 3d a t . To make t h e n e c e s s a r y 

d e t e r m i n a t i o n t h a t t h e p a i n s u f f e r e d by t h e em p l o y e e 

" c o m p l e t e l y , o r a l m o s t c o m p l e t e l y , p h y s i c a l l y d e b i l i t a t e s " h i m 

o r h e r , we s a i d , "a t r i a l c o u r t must c o n s i d e r a l l l e g a l 

e v i d e n c e b e a r i n g on t h e e x i s t e n c e , d u r a t i o n , i n t e n s i t y , and 

d i s a b l i n g e f f e c t o f p a i n i n t h e s c h e d u l e d member, i n c l u d i n g 

i t s own o b s e r v a t i o n s . " I d . a t . We a l s o d e t e r m i n e d t h a t 

t h e s u b j e c t i v e c o m p l a i n t s o f t h e em p l o y e e w o u l d be c o m p e t e n t 

e v i d e n c e o f p a i n e v e n w i t h o u t o b j e c t i v e e v i d e n c e s u p p o r t i n g 

t h o s e c o m p l a i n t s . I d . a t . 

A p p l y i n g t h e " e x c e e d i n g l y h i g h s t a n d a r d " s e t o u t i n 

G r a b e n I and f u r t h e r e x p l a i n e d b y G r a b e n I I t o t h e p r e s e n t 

c a s e , G r a b e n I I , So. 3d a t , we must c o n c l u d e t h a t t h e 

t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t D e l a s h a w ' s p a i n was o f 

s u c h a n a t u r e as t o s a t i s f y t h e p a i n e x c e p t i o n . D e l a s h a w 

s u f f e r s f r o m c h r o n i c p a i n t h a t , i f u n t r e a t e d by m e d i c a t i o n , 

i s , on a v e r a g e , m o d e r a t e l y s e v e r e . However, when D e l a s h a w 

t a k e s p a i n m e d i c a t i o n r e g u l a r l y , as she has done s i n c e h e r 
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i n j u r y , D e l a s h a w ' s p a i n i s r e d u c e d t o , a t t i m e s , as l o w as a 

2 o r 3 on t h e 1 0 - p o i n t s c a l e . D e l a s h a w i s a b l e t o work 

d e s p i t e h e r p a i n b e c a u s e o f t h e e f f e c t i v e n e s s o f h e r p a i n -

management t r e a t m e n t . None o f t h e e v i d e n c e a t t r i a l w o u l d 

s u p p o r t a c o n c l u s i o n t h a t D e l a s h a w ' s p a i n a p p r o a c h e s a l e v e l 

t h a t " c o m p l e t e l y , o r a l m o s t c o m p l e t e l y , p h y s i c a l l y 

d e b i l i t a t e s " D e l a s h a w . G r a b e n I I , So. 3d a t . L i k e 

t h e e m p l o y e e i n G r a b e n I I , D e l a s h a w " r e t a i n s s i g n i f i c a n t 

a b i l i t y t o p e r f o r m p h y s i c a l a c t i v i t i e s . " I d . I n f a c t , u n l i k e 

t h e e m p l oyee i n G r a b e n I I , D e l a s h a w c o n t i n u e d t o work a t l e a s t 

32 h o u r s p e r week a t t h e t i m e o f t r i a l . I d . a t . Thus, we 

c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n d e t e r m i n i n g t h a t 

D e l a s h a w ' s p a i n was s u c h t h a t she s h o u l d be c o m p e n s a t e d 

o u t s i d e t h e s c h e d u l e f o r p e r m a n e n t p a r t i a l d i s a b i l i t y s e t o u t 

i n § 2 5 - 5 - 5 7 ( a ) ( 3 ) . The t r i a l c o u r t ' s j u dgment a w a r d i n g 

D e l a s h a w w o r k e r s ' c o m p e n s a t i o n b e n e f i t s b a s e d on h e r 

v o c a t i o n a l d i s a b i l i t y i s t h e r e f o r e r e v e r s e d . 

D e l a s h a w a l s o a r g u e d b e f o r e t h e t r i a l c o u r t and p r e s e n t e d 

e v i d e n c e a t t r i a l t h a t h e r r i g h t - f o o t i n j u r y h a d r e s u l t e d i n 

an a l t e r e d g a i t , w h i c h , i n t u r n , c a u s e d D e l a s h a w t o s u f f e r 

l o w e r - b a c k p a i n , w h i c h w o u l d be a s e p a r a t e b a s i s f o r 
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d e t e r m i n i n g t h a t D e l a s h a w ' s i n j u r y c o u l d be c o m p e n s a t e d 

o u t s i d e t h e s c h e d u l e . See, e.g., B o i s e C a s c a d e C o r p . v.  

J a c k s o n , 997 So. 2d 1042, 1046-47 ( A l a . C i v . App. 2008) 

( a f f i r m i n g an a w a r d o f b e n e f i t s o u t s i d e t h e s c h e d u l e on t h e 

g r o u n d t h a t t h e w o r k e r ' s f o o t i n j u r y h a d c a u s e d an a l t e r e d 

g a i t t h a t r e s u l t e d i n l o w e r - b a c k p a i n ) ; and C h a d w i c k T i m b e r  

Co. v. P h i l o n , 10 So. 3d 1014, 1021 ( A l a . C i v . App. 2007) 

( " B e f o r e t h e t r i a l c o u r t and i n h i s b r i e f s u b m i t t e d t o t h i s 

c o u r t , P h i l o n a r g u e d t h a t c h a n g e s i n h i s g a i t c a u s e d by h i s 

l e g i n j u r y a f f e c t e d h i s b a c k , c a u s i n g h i m t o s u f f e r b a c k p a i n 

and c o n t r i b u t i n g t o what he c l a i m s i s h i s p e r m a n e n t t o t a l 

d i s a b i l i t y . I f p r o p e r l y s u p p o r t e d b y t h e e v i d e n c e , s u c h a 

c l a i m c o u l d s u p p o r t t h e t r i a l c o u r t ' s j u d g m e n t . " ) ; see a l s o 

G r a b e n I I , So. 3d a t ("Alabama l a w has l o n g r e c o g n i z e d 

t h a t an i n j u r y t o t h e l e g o f a w o r k e r t h a t a l t e r s t h e manner 

i n w h i c h t h e w o r k e r w a l k s and t h e r e b y p r o d u c e s p a i n o r o t h e r 

symptoms i n t h e h i p o r b a c k o f t h e w o r k e r c o n s t i t u t e s an 

i n j u r y t o t h e b o dy as a w h o l e . " ) . The t r i a l c o u r t d i d n o t 

make a f a c t u a l f i n d i n g r e g a r d i n g t h e a l t e r e d - g a i t t h e o r y , 

h o w e v e r, w h i c h i t w o u l d be r e q u i r e d t o do u n d e r A l a . Code 

1975, § 25-5-88, i n o r d e r f o r t h a t t h e o r y t o s u p p o r t t h e t r i a l 
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c o u r t ' s a w a r d o f c o m p e n s a t i o n t o D e l a s h a w . T h i s c o u r t c o u l d 

a f f i r m t h e t r i a l c o u r t ' s a w a r d o f b e n e f i t s on t h i s a l t e r n a t e 

g r o u n d , d e s p i t e t h e t r i a l c o u r t ' s l a c k o f a f a c t u a l f i n d i n g on 

t h e i s s u e , o n l y i n t h e n a r r o w i n s t a n c e when we c o u l d c o n c l u d e , 

"'as a m a t t e r o f l a w , t h a t t h e r e c o r d b e f o r e [us] c o u l d n o t 

r e a s o n a b l y s u p p o r t any c o n c l u s i o n o t h e r t h a n t h a t [ D e l a s h a w ' s ] 

b a c k i n j u r y o c c u r r e d i n t h e s t a t e d manner.'" G r a b e n I , 18 So. 

3d a t 413 ( q u o t i n g Ex p a r t e P h i l o n , 10 So. 3d 1022, 1026 ( A l a . 

2008) (Murdock, J . , c o n c u r r i n g s p e c i a l l y ) ) . We c a n n o t 

c o n c l u d e i n t h i s p a r t i c u l a r c a s e t h a t t h e e v i d e n c e , as a 

m a t t e r o f l a w , c o u l d n o t s u p p o r t any c o n c l u s i o n o t h e r t h a n 

t h a t D e l a s h a w ' s b a c k p a i n h a s r e s u l t e d f r o m t h e change i n h e r 

g a i t . 

Thus, i f we were t o a t t e m p t t o a f f i r m t h e t r i a l c o u r t ' s 

a w a r d o f b e n e f i t s i n t h e p r e s e n t c a s e , o u r r e v i e w w o u l d n o t be 

r e s t r i c t e d , as i t must, t o i s s u e s o f l a w . See i d . a t 412 

( q u o t i n g Ex p a r t e P h i l o n , 10 So. 3d a t 1025 (Murdock, J . , 

c o n c u r r i n g s p e c i a l l y ) ) ( n o t i n g t h a t an a p p e l l a t e c o u r t may 

a f f i r m on any v a l i d l e g a l g r o u n d ) . I n o r d e r t o a f f i r m t h e 

aw a r d o f b e n e f i t s t o D e l a s h a w , we w o u l d be r e q u i r e d t o make a 

f a c t u a l d e t e r m i n a t i o n as t o w h e t h e r t h e f a c t s a d d u c e d a t t r i a l 

20 



2090713 

p r o v e d t h a t D e l a s h a w ' s f o o t i n j u r y c a u s e d h e r t o a l t e r h e r 

g a i t and, i n t u r n , c a u s e d h e r t o s u f f e r i n c r e a s e d b a c k p a i n . 

Our a t t e m p t t o a f f i r m w o u l d i m p r o p e r l y u s u r p t h e r o l e o f t h e 

t r i a l c o u r t b y d e t e r m i n i n g , i n t h e f i r s t i n s t a n c e , what t h e 

f a c t s a t t r i a l e s t a b l i s h e d . See i d . a t 413 ( q u o t i n g Ex p a r t e  

P h i l o n , 10 So. 3d a t 1025 (Murdock, J . , c o n c u r r i n g s p e c i a l l y ) ) 

( r e i t e r a t i n g t h a t i t i s t h e r o l e o f t h e t r i a l c o u r t a nd n o t 

t h e a p p e l l a t e c o u r t t o d e t e r m i n e t h e f a c t s when c o n f l i c t s i n 

t h e e v i d e n c e e x i s t ) . A c c o r d i n g l y , t h i s c o u r t must remand t h e 

c a u s e t o t h e t r i a l c o u r t f o r i t t o c o n s i d e r w h e t h e r D e l a s h a w 

i s r e s t r i c t e d t o b e n e f i t s p r o v i d e d f o r i n t h e s c h e d u l e f o r h e r 

i n j u r y o r w h e t h e r she m i g h t be e n t i t l e d t o b e n e f i t s o u t s i d e 

t h e s c h e d u l e b a s e d on h e r a l t e r e d - g a i t t h e o r y . See Ex p a r t e  

G o l d e n P o u l t r y Co., 772 So. 2d 1175, 1177 ( A l a . 2000) ( s t a t i n g 

t h a t t h i s c o u r t " i s n o t a u t h o r i z e d t o i n d e p e n d e n t l y w e i g h t h e 

e v i d e n c e " and r e v e r s i n g t h i s c o u r t ' s d e c i s i o n e v a l u a t i n g t h e 

e v i d e n c e u n d e r t h e a p p r o p r i a t e l e g a l s t a n d a r d i n s t e a d o f 

r e m a n d i n g t h e c a u s e t o t h e t r i a l c o u r t f o r i t do s o ) . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 
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Thompson, P . J . , and P i t t m a n , B r y a n , a n d Moore, J J . , 

c o n c u r . 
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