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Martone Griffin and Dorsalon Boyd
V.
Garry Blackwell and Blackwell Igor's, Inc.

Appeal from Montgomery Circuit Court
(Cv-09-901152)

THOMAS, Judge.

Martone Griffin and Dorsalon Boyd appeal from the
Montgomery Circuit Court's denial ¢f thelir motion for a
default judgment against Garry Blackwell and Blackwell Igor's,

Inc. (hereinafter collectively referred to as "the Blackwell
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defendants”)., We affirm.

On March 15, 2008, Griffin and Boyd were present at
Tgor's Restaurant and Bar ("Igor's"). On that night, an armed
altercation occurred between security personnel hired by
Igor's and other individuals; Griffin and Boyd were not
participants in the altercation. Griffin and Beyd both
recelved gunshot wounds to the head during the altercaticn,
resulting in serious injuries.

On October 1, 2008, Griffin and Boyd filed a ccmplalint in
the trial court, which they amended on November 3, 2009,
naming as defendants the Blackwell defendants, Shelton Carter,
Dontrel Carter, and Igor's 11, Inc., d/b/a Igor's.* 1In their
complaint, Griffin and Boyd alleged claims of negligence,
wantonness, negligent and wanton entrustment, negligent and
wanton hiring and supervision, and respondent superior.

The Blackwell defendants were served with the original

complaint and the amended complaint; however, the Blackwell

!Shelteon Carter and Dontrel Carter were allegedly security
personnel working at Iger's the night of the altercation.
According to Griffin and Boyd, Shelton and Dontrel were never
served with process because they could not be located.
Griffin and Boyd later filed a motion to dismiss Igor's II,
Tnc., as a defendant, which the trial court granted.
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defendants did not file an answer or any other responsive
pleading to Griffin and Boyd's complaint or amended complaint.
Because of the Blackwell defendants' failure to respond,
Griffin and Boyd filed & motion for a default judgment in the
trial court on December 7, 2009. The trial court subsequently
set a hearing on Griffin and Boyd's motion. At the hearing,
Griffin and Boyd provided testimony and evidence relating to
the extent of their injuries and the damages they had incurred
as a result of their injuries.

On February 9, 2010, the trial court entered an order
denying Griffin and Boyd's motion for a default judgment. The
trial court stated that it had denied Griffin and Bovyd's
motion because they had "failed to submit substantial evidence
of liability on the part of [the Blackwell defendants].”™ The
trial court also dismissed Griffin and Boyd's case without
prejudice. Griffin and Boyd filed a pecstijudgment motion, in
which they requested that the trial court alter, amend, or
vacate its judgment. In their motion, Griffin and Boyd argued
that they were not regquired to present evidence of the
Blackwell defendants'™ liability at the default-judgment

hearing and, alternatively, that, if the trial court
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determined that evidence of liability was reguired, it should
set a hearing in order for Griffin and Boyd to provide the
trial court with that evidence. After holding a hearing, the
trial court denied Griffin and Boyd's postjudgment motion.
Griffin and Bovd subsequently appealed to the Alabama Supreme
Court. Our supreme ccourt transferred the appeal tc this
court, pursuant to % 12-2-7(6), Ala. Code 1975.

The denial of a motion for a default Jjudgment 1is an

interlocutory order that is not subject to appeal. See McBride

v. McBride, 380 So. 2d 886, 888 (Ala. Civ. App. 1980).

However, 1n this case, 1n addition to denying Griffin and
Bovd's motion for a default Jjudgment, the trial court
dismissed Griffin and Bovd's case. The dismissal of a case is

a final judgment subject to appeal. See Ex parte Denson, [Ms.

1080952, Aug., 13, 2010] = 8o, 3d  ,  (Ala. 2010).
Because the trial court dismissed Griffin and Boyd's case, the
trial court's judgment is & final, appealable judgment.
Griffin and Boyd argue that the trial court erred when it
denied their motion for a default Jjudgment because, Griffin

and Bovyd say, they were not reguired to prove the Blackwell

defendants' ligbility at the default-judgment hearing.
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However, we do not reach Griffin and Boyd's argument because
the trial court's denial of their motion for a default

Judgment is due to be affirmed on other grounds. Sece Liberty

Nat'l Life Ins. Co. v. University of Alabama Health Servs.

Found., P.C., 881 So. 24 1013, 1020 (Ala. 2003) {(holding that,

subject to certain exceptions not relevant in this case, "this
Court will affirm the trial court on any valid legal grcund
presented by the record, regardless of whether that ground was
considered, or even if it was rejected, by the trial court™).
Rule 55, Ala. R. Civ. P., provides the procedure that a
party must follow in order to obtain a default judgment.
"The first step 1s the entry of a default. When a
party against whom affirmative relief 1is sought
fails to plead or otherwise defend the acticn and
that fact 1s made Lo appear by affidavit or
otherwise, the clerk enters a default. [Rule] 55{(a).

A judgment by default may then be entered.”

J&P Ceonstr. Co. v. Valta Constr. Co., 452 So. 2d 857, 859

(Ala. 1984). Fellowing the entry of default by the clerk, if,
as in this case, the party's claim is not for & sum certain or
for a sum that can be made certain by computation, the party
must then apply to the trial court for a default judgment. See
Rule 55 (b} (1) and Rule 5b(k) (2}. Thus, a party must first

obtain an entry of default by the c¢lerk or the trial court
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before he or she can obtain a default Jjudgment from the trial

court. See Graham v. University Credit Union, 411 So. 2d 144,

148 (Ala. 1%82), overruled on other grounds by Ex parte Keith,

711 So. 24 1018 (RARla. 1898) ("Prior to obtaining a default
Judgment under rule 55(b) (2}, there must be an entry of
default as provided by Rule 55(a). Wright & Miller, Federal

Practice and Procedure & 2682. Entering default by the court

or the c¢lerk is the first action taken before entering a
default judgment."); sce also 2 Champ Lyons, Jr., & Ally W.

Howell, Alabama Rules of Civil Procedure Annotated § 55.2 (4th

ed. 2004) ("[T]lhe entry of default is separate from the entry
of judgment and the default must be entered prior to obtaining
a jJjudgment under [Rule] 55{(b).").

The reccord on appeal does not contain any evidence
indicating that Griffin and Boyd had applied to the clerk or
the trial court for an entry of default agalinst the Blackwell
defendants or that the clerk or the trial court had entered a
default against the Blackwell defendants before the trial
court entered its order denying Griffin and Boyd's motion for
a default judgment. Therefore, 1f the trial court had entered

a default judgment at that time, it would have been errcr. Sece
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Graham, 411 3o0. 2d at 148. Accordingly, the trial court did
not err when it denied Griffin and Bovyd's motion for a default
Judgment.*

AFFIRMED.

Thompson, P.J., and Bryan and Moore, JJ., concur.

Pittman, J., concurs specially, with writing.

‘Griffin and Boyd state in their brief on appeal that the
trial court erred when it dismissed their case; however,
Griffin and Boyd do not provide any legal suppcert for this
argument except for the legal authorities cited in support of
their argument that the trial court erred by denying their
motion for a default judgment. None of the authorities cited
by Griffin and Boyd are relevant to the guestion of the
propriety of the trial court's dismissal of their case.
Therefore, Griffin and Boyd have not met the requirements of
Rule 28 (a) (10), Ala. R. Civ. P., with respect to this issue,
and we will not consider it. See Jimmy Day Plumbing & Heating,
Tnc., v, Smith, 964 So. 2d 1, 9 (Ala. 2007).
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PITTMAN, Judge, concurring specially.
"[Aln entry of a default Jjudgment under Rule 55(b) (2),

Ala. R. Civ. P., 1s a matter entrusted to the sound discretion

of the trial court,” and "a movant 1s not entitled to a
default judgment as a matter of right." City of Gulf Shores
v. Harbert Int'l, 608 So. 2d 348, 357-58 (Ala. 19%2). In

interpreting the analogous federal rule, the United States

Court of Appeals for the Fifth Circuit noted in Nishimatsu

Construction Co. v. Houston Naticonal Bank, 515 F.2d 1200 (5th

Cir. 1975), that "a defendant's default does not in itself
warrant the court in entering a default judgment" and that
"[tlhere must be a sufficient basis in the pleadings for the
Judgment entered." 515 F.2d at 1206. Mcreover, "[tlhe
defendant is not held to admit facts that are not well-pleaded
or to admit conclusions of law," nor is a default "treated as
an absolute confession by the defendant of his liability and
of the plaintiff's right toc recover." 1d.

Because I agree that the sole aspect of the judgment at

issue that 1is preserved and properly presented for this

court's review 1s the denial of the motion for a defzult
Judgment, and because I perceive no error as to that ruling,

I concur.



