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THOMAS, Judge. 

Martone G r i f f i n and D o r s a l o n Boyd appe a l from the 

Montgomery C i r c u i t C o u r t ' s d e n i a l of t h e i r motion f o r a 

d e f a u l t judgment a g a i n s t G a r r y B l a c k w e l l and B l a c k w e l l I g o r ' s , 

I n c . ( h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d t o as " t h e B l a c k w e l l 
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d e f e n d a n t s " ) . We a f f i r m . 

On March 15, 2008, G r i f f i n and Boyd were p r e s e n t a t 

I g o r ' s R e s t a u r a n t and Bar ( " I g o r ' s " ) . On t h a t n i g h t , an armed 

a l t e r c a t i o n o c c u r r e d between s e c u r i t y p e r s o n n e l h i r e d by 

I g o r ' s and o t h e r i n d i v i d u a l s ; G r i f f i n and Boyd were not 

p a r t i c i p a n t s i n the a l t e r c a t i o n . G r i f f i n and Boyd b o t h 

r e c e i v e d gunshot wounds to the head d u r i n g the a l t e r c a t i o n , 

r e s u l t i n g i n s e r i o u s i n j u r i e s . 

On October 1, 2009, G r i f f i n and Boyd f i l e d a c o m p l a i n t i n 

the t r i a l c o u r t , which they amended on November 3, 2009, 

naming as defendants the B l a c k w e l l d e f e n d a n t s , S h e l t o n C a r t e r , 

D o n t r e l C a r t e r , and I g o r ' s I I , I n c . , d/b/a I g o r ' s . 1 I n t h e i r 

c o m p l a i n t , G r i f f i n and Boyd a l l e g e d c l a i m s of n e g l i g e n c e , 

wantonness, n e g l i g e n t and wanton e n t r u s t m e n t , n e g l i g e n t and 

wanton h i r i n g and s u p e r v i s i o n , and respondent s u p e r i o r . 

The B l a c k w e l l defendants were s e r v e d w i t h the o r i g i n a l 

c o m p l a i n t and the amended c o m p l a i n t ; however, the B l a c k w e l l 

1 S h e l t o n C a r t e r and D o n t r e l C a r t e r were a l l e g e d l y s e c u r i t y 
p e r s o n n e l w o r k i n g a t I g o r ' s the n i g h t of the a l t e r c a t i o n . 
A c c o r d i n g t o G r i f f i n and Boyd, S h e l t o n and D o n t r e l were never 
s e r v e d w i t h p r o c e s s because they c o u l d not be l o c a t e d . 
G r i f f i n and Boyd l a t e r f i l e d a motion t o d i s m i s s I g o r ' s I I , 
I n c . , as a defendant, which the t r i a l c o u r t g r a n t e d . 
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defendants d i d not f i l e an answer or any o t h e r r e s p o n s i v e 

p l e a d i n g t o G r i f f i n and Boyd's c o m p l a i n t or amended c o m p l a i n t . 

Because of the B l a c k w e l l d e f e n d a n t s ' f a i l u r e t o respond, 

G r i f f i n and Boyd f i l e d a motion f o r a d e f a u l t judgment i n the 

t r i a l c o u r t on December 7, 2009. The t r i a l c o u r t s u b s e q u e n t l y 

s e t a h e a r i n g on G r i f f i n and Boyd's motion. A t the h e a r i n g , 

G r i f f i n and Boyd p r o v i d e d t e s t i m o n y and e v i d e n c e r e l a t i n g t o 

the e x t e n t of t h e i r i n j u r i e s and the damages they had i n c u r r e d 

as a r e s u l t of t h e i r i n j u r i e s . 

On F e b r u a r y 9, 2010, the t r i a l c o u r t e n t e r e d an o r d e r 

denying G r i f f i n and Boyd's motion f o r a d e f a u l t judgment. The 

t r i a l c o u r t s t a t e d t h a t i t had d e n i e d G r i f f i n and Boyd's 

motion because they had " f a i l e d t o submit s u b s t a n t i a l e v i d e n c e 

of l i a b i l i t y on the p a r t of [ t h e B l a c k w e l l d e f e n d a n t s ] . " The 

t r i a l c o u r t a l s o d i s m i s s e d G r i f f i n and Boyd's case w i t h o u t 

p r e j u d i c e . G r i f f i n and Boyd f i l e d a postjudgment motion, i n 

which they r e q u e s t e d t h a t the t r i a l c o u r t a l t e r , amend, or 

v a c a t e i t s judgment. I n t h e i r motion, G r i f f i n and Boyd argued 

t h a t they were not r e q u i r e d t o p r e s e n t e v i d e n c e of the 

B l a c k w e l l d e f e n d a n t s ' l i a b i l i t y a t the d e f a u l t - j u d g m e n t 

h e a r i n g and, a l t e r n a t i v e l y , t h a t , i f the t r i a l c o u r t 
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determined t h a t e v i d e n c e of l i a b i l i t y was r e q u i r e d , i t s h o u l d 

s e t a h e a r i n g i n o r d e r f o r G r i f f i n and Boyd t o p r o v i d e the 

t r i a l c o u r t w i t h t h a t e v i d e n c e . A f t e r h o l d i n g a h e a r i n g , the 

t r i a l c o u r t d e n i e d G r i f f i n and Boyd's postjudgment motion. 

G r i f f i n and Boyd s u b s e q u e n t l y a p pealed t o the Alabama Supreme 

Co u r t . Our supreme c o u r t t r a n s f e r r e d the a p p e a l t o t h i s 

c o u r t , p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

The d e n i a l of a motion f o r a d e f a u l t judgment i s an 

i n t e r l o c u t o r y o r d e r t h a t i s not s u b j e c t t o a p p e a l . See McBride  

v. McBride, 380 So. 2d 886, 888 ( A l a . C i v . App. 1980). 

However, i n t h i s case, i n a d d i t i o n t o denying G r i f f i n and 

Boyd's motion f o r a d e f a u l t judgment, the t r i a l c o u r t 

d i s m i s s e d G r i f f i n and Boyd's case. The d i s m i s s a l of a case i s 

a f i n a l judgment s u b j e c t t o a p p e a l . See Ex p a r t e Denson, [Ms. 

1090952, Aug. 13, 2010] ___ So. 3d ___ , ___ ( A l a . 2010). 

Because the t r i a l c o u r t d i s m i s s e d G r i f f i n and Boyd's case, the 

t r i a l c o u r t ' s judgment i s a f i n a l , a p p e a l a b l e judgment. 

G r i f f i n and Boyd argue t h a t the t r i a l c o u r t e r r e d when i t 

d e n i e d t h e i r motion f o r a d e f a u l t judgment because, G r i f f i n 

and Boyd say, they were not r e q u i r e d t o prove the B l a c k w e l l 

d e f e n d a n t s ' l i a b i l i t y a t the d e f a u l t - j u d g m e n t h e a r i n g . 
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However, we do not rea c h G r i f f i n and Boyd's argument because 

the t r i a l c o u r t ' s d e n i a l of t h e i r motion f o r a d e f a u l t 

judgment i s due t o be a f f i r m e d on o t h e r grounds. See L i b e r t y 

N a t ' l L i f e I n s . Co. v. U n i v e r s i t y of Alabama H e a l t h S e r v s . 

Found., P.C., 881 So. 2d 1013, 1020 ( A l a . 2003) ( h o l d i n g t h a t , 

s u b j e c t t o c e r t a i n e x c e p t i o n s not r e l e v a n t i n t h i s case, " t h i s 

C o u r t w i l l a f f i r m the t r i a l c o u r t on any v a l i d l e g a l ground 

p r e s e n t e d by the r e c o r d , r e g a r d l e s s of whether t h a t ground was 

c o n s i d e r e d , or even i f i t was r e j e c t e d , by the t r i a l c o u r t " ) . 

R u l e 55, A l a . R. C i v . P., p r o v i d e s the proce d u r e t h a t a 

p a r t y must f o l l o w i n o r d e r t o o b t a i n a d e f a u l t judgment. 

"The f i r s t s t e p i s the e n t r y of a d e f a u l t . When a 
p a r t y a g a i n s t whom a f f i r m a t i v e r e l i e f i s sought 
f a i l s t o p l e a d or o t h e r w i s e defend the a c t i o n and 
t h a t f a c t i s made t o appear by a f f i d a v i t or 
o t h e r w i s e , the c l e r k e n t e r s a d e f a u l t . [ R u l e ] 5 5 ( a ) . 
A judgment by d e f a u l t may then be e n t e r e d . " 

J&P C o n s t r . Co. v. V a l t a C o n s t r . Co., 452 So. 2d 857, 859 

(A l a . 1984). F o l l o w i n g the e n t r y of d e f a u l t by the c l e r k , i f , 

as i n t h i s case, the p a r t y ' s c l a i m i s not f o r a sum c e r t a i n or 

f o r a sum t h a t can be made c e r t a i n by computation, the p a r t y 

must then a p p l y t o the t r i a l c o u r t f o r a d e f a u l t judgment. See 

Rule 55(b)(1) and Rule 5 5 ( b ) ( 2 ) . Thus, a p a r t y must f i r s t 

o b t a i n an e n t r y of d e f a u l t by the c l e r k or the t r i a l c o u r t 
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b e f o r e he or she can o b t a i n a d e f a u l t judgment from the t r i a l 

c o u r t . See Graham v. U n i v e r s i t y C r e d i t Union, 411 So. 2d 144, 

148 ( A l a . 1982), o v e r r u l e d on o t h e r grounds by Ex p a r t e K e i t h , 

711 So. 2d 1018 ( A l a . 1998) ( " P r i o r t o o b t a i n i n g a d e f a u l t 

judgment under r u l e 5 5 ( b ) ( 2 ) , t h e r e must be an e n t r y of 

d e f a u l t as p r o v i d e d by Rule 55 (a) . Wright & M i l l e r , F e d e r a l  

P r a c t i c e and Procedure § 2682. E n t e r i n g d e f a u l t by the c o u r t 

or the c l e r k i s the f i r s t a c t i o n taken b e f o r e e n t e r i n g a 

d e f a u l t judgment."); see a l s o 2 Champ Lyons, J r . , & A l l y W. 

H o w e l l , Alabama Rul e s of C i v i l Procedure A n n o t a t e d § 55.2 (4th 

ed. 2004) ("[T]he e n t r y of d e f a u l t i s s e p a r a t e from the e n t r y 

of judgment and the d e f a u l t must be e n t e r e d p r i o r t o o b t a i n i n g 

a judgment under [ R u l e ] 5 5 ( b ) . " ) . 

The r e c o r d on a p p e a l does not c o n t a i n any e v i d e n c e 

i n d i c a t i n g t h a t G r i f f i n and Boyd had a p p l i e d t o the c l e r k or 

the t r i a l c o u r t f o r an e n t r y of d e f a u l t a g a i n s t the B l a c k w e l l 

defendants or t h a t the c l e r k or the t r i a l c o u r t had e n t e r e d a 

d e f a u l t a g a i n s t the B l a c k w e l l defendants b e f o r e the t r i a l 

c o u r t e n t e r e d i t s o r d e r d e n y ing G r i f f i n and Boyd's motion f o r 

a d e f a u l t judgment. T h e r e f o r e , i f the t r i a l c o u r t had e n t e r e d 

a d e f a u l t judgment a t t h a t t i m e , i t would have been e r r o r . See 
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Graham, 411 So. 2d a t 148. A c c o r d i n g l y , the t r i a l c o u r t d i d 

not e r r when i t d e n i e d G r i f f i n and Boyd's motion f o r a d e f a u l t 

judgment. 2 

AFFIRMED. 

Thompson, P.J., and Bryan and Moore, J J . , concur. 

P i t t m a n , J . , concurs s p e c i a l l y , w i t h w r i t i n g . 

2 G r i f f i n and Boyd s t a t e i n t h e i r b r i e f on a p p e a l t h a t the 
t r i a l c o u r t e r r e d when i t d i s m i s s e d t h e i r case; however, 
G r i f f i n and Boyd do not p r o v i d e any l e g a l s u p p o r t f o r t h i s 
argument except f o r the l e g a l a u t h o r i t i e s c i t e d i n s u p p o r t of 
t h e i r argument t h a t the t r i a l c o u r t e r r e d by denying t h e i r 
motion f o r a d e f a u l t judgment. None of the a u t h o r i t i e s c i t e d 
by G r i f f i n and Boyd are r e l e v a n t t o the q u e s t i o n o f the 
p r o p r i e t y of the t r i a l c o u r t ' s d i s m i s s a l of t h e i r case. 
T h e r e f o r e , G r i f f i n and Boyd have not met the re q u i r e m e n t s of 
Rule 2 8 ( a ) ( 1 0 ) , A l a . R. C i v . P., w i t h r e s p e c t t o t h i s i s s u e , 
and we w i l l not c o n s i d e r i t . See Jimmy Day Plumbing & H e a t i n g ,  
I n c . v. Smith, 964 So. 2d 1, 9 ( A l a . 2007). 
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PITTMAN, Judge, c o n c u r r i n g s p e c i a l l y . 

" [A]n e n t r y of a d e f a u l t judgment under Rule 5 5 ( b ) ( 2 ) , 

A l a . R. C i v . P., i s a m a t t e r e n t r u s t e d t o the sound d i s c r e t i o n 

of the t r i a l c o u r t , " and "a movant i s not e n t i t l e d t o a 

d e f a u l t judgment as a m a t t e r of r i g h t . " C i t y of G u l f Shores  

v. H a r b e r t I n t ' l , 608 So. 2d 348, 357-58 ( A l a . 1992). In 

i n t e r p r e t i n g the analogous f e d e r a l r u l e , the U n i t e d S t a t e s 

C ourt of A p p e a l s f o r the F i f t h C i r c u i t n o ted i n N i s h i m a t s u  

C o n s t r u c t i o n Co. v. Houston N a t i o n a l Bank, 515 F.2d 1200 (5th 

C i r . 1975), t h a t "a defendant's d e f a u l t does not i n i t s e l f 

w a r r a n t the c o u r t i n e n t e r i n g a d e f a u l t judgment" and t h a t 

" [ t ] h e r e must be a s u f f i c i e n t b a s i s i n the p l e a d i n g s f o r the 

judgment e n t e r e d . " 515 F.2d a t 1206. Moreover, " [ t ] h e 

defendant i s not h e l d t o admit f a c t s t h a t are not w e l l - p l e a d e d 

or t o admit c o n c l u s i o n s of law," nor i s a d e f a u l t " t r e a t e d as 

an a b s o l u t e c o n f e s s i o n by the defendant of h i s l i a b i l i t y and 

of the p l a i n t i f f ' s r i g h t t o r e c o v e r . " I d . 

Because I agree t h a t the s o l e a s p e c t of the judgment a t 

i s s u e t h a t i s p r e s e r v e d and p r o p e r l y p r e s e n t e d f o r t h i s 

c o u r t ' s r e v i e w i s the d e n i a l of the motion f o r a d e f a u l t 

judgment, and because I p e r c e i v e no e r r o r as t o t h a t r u l i n g , 

I concur. 
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