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F a c t s and P r o c e d u r a l H i s t o r y 

On June 16, 2006, H e l t o n , an employee o f B e l c o l Wood, 

I n c . , was i n j u r e d d u r i n g t h e c o u r s e o f h i s employment when he 

f e l l t h r o u g h a s k y l i g h t and s u f f e r e d s e v e r e and permanent 

i n j u r i e s . I n a p r e v i o u s p r o c e e d i n g , H e l t o n f i l e d a w o r k e r s ' 

c o m p e n s a t i o n a c t i o n a g a i n s t B e l c o l Wood; t h e p a r t i e s t o t h a t 

a c t i o n r e a c h e d a s e t t l e m e n t a greement a w a r d i n g H e l t o n w o r k e r s ' 

c o m p e n s a t i o n b e n e f i t s . A g e n e r a l r e l e a s e o f l i a b i l i t y was 

i n c l u d e d i n t h e s e t t l e m e n t a g r e e m e n t . 

On June 16, 2008, H e l t o n f i l e d t h e p r e s e n t a c t i o n a g a i n s t 

t h e d e f e n d a n t s . H e l t o n a l l e g e d t h a t B e l c h e r P r o p e r t i e s owned 

t h e p r o p e r t y upon w h i c h H e l t o n had s u s t a i n e d h i s i n j u r i e s , and 

he a s s e r t e d t h a t t h e d e f e n d a n t s were n e g l i g e n t a n d / o r wanton 

i n f a i l i n g t o s a f e g u a r d t h e p r o p e r t y and t h a t t h e d e f e n d a n t s 

had " e n t e r e d i n t o c e r t a i n c o n t r a c t u a l o r i n d e m n i t y a g r e e m e n t s , 

t o p r o v i d e f o r a s s u m p t i o n o f l i a b i l i t y f o r i n j u r i e s s u s t a i n e d 

on t h e p r o p e r t y , " o f w h i c h H e l t o n i s a l l e g e d l y a t h i r d - p a r t y 

b e n e f i c i a r y , and had s u b s e q u e n t l y b r e a c h e d t h o s e a g r e e m e n t s . 

On J u l y 18, 2008, t h e d e f e n d a n t s f i l e d an answer. 

On A u g u s t 28, 2009, t h e d e f e n d a n t s f i l e d a m o t i o n f o r a 

summary judgment a r g u i n g t h a t H e l t o n ' s a c c e p t a n c e o f w o r k e r s ' 

2 



2090698 

c o m p e n s a t i o n b e n e f i t s e s t o p p e d h i m f r o m r e s o r t i n g t o any o t h e r 

remedy and t h a t t h e d e f e n d a n t s d i d n o t own, manage, l e a s e , o r 

m a i n t a i n t h e p r o p e r t y upon w h i c h H e l t o n had s u s t a i n e d h i s 

i n j u r i e s . The d e f e n d a n t s a t t a c h e d t o t h e i r summary-judgment 

m o t i o n t h e a f f i d a v i t o f B r e n t B e l c h e r , v i c e p r e s i d e n t o f 

B e l c o l Wood, s t a t i n g t h a t B e l c o l Wood l e a s e d and m a i n t a i n e d 

t h e p r o p e r t y upon w h i c h H e l t o n s u s t a i n e d h i s i n j u r i e s and t h a t 

t h e d e f e n d a n t s were n o t l i a b l e t o H e l t o n b e c a u s e t h e y d i d n o t 

own, manage, l e a s e , o r m a i n t a i n t h e p r o p e r t y a t t h e t i m e 

H e l t o n had s u s t a i n e d h i s i n j u r i e s . The d e f e n d a n t s ' summary-

judgment m o t i o n was s e t f o r a h e a r i n g t o o c c u r on November 5, 

200 9. 

On November 3, 2009, H e l t o n f i l e d a r e s p o n s e i n 

o p p o s i t i o n t o t h e d e f e n d a n t s ' summary-judgment m o t i o n i n w h i c h 

he a r g u e d t h a t B e l c h e r P r o p e r t i e s d i d , i n f a c t , own t h e 

s u b j e c t p r o p e r t y and t h a t t h e d e f e n d a n t s had f a i l e d t o a d d r e s s 

h i s b r e a c h - o f - c o n t r a c t c l a i m . A t t a c h e d t o H e l t o n ' s r e s p o n s e 

were documents p u r p o r t i n g t o show t h a t B e l c h e r P r o p e r t i e s 

owned t h e p r o p e r t y upon w h i c h H e l t o n had s u s t a i n e d h i s 

i n j u r i e s . On November 4, 2009, t h e d e f e n d a n t s f i l e d a m o t i o n 

t o s u p p l e m e n t t h e i r summary-judgment m o t i o n w i t h t h e a f f i d a v i t 

3 



2090698 

o f P a t r i c k M a t l o c k , a mapper f o r t h e B i b b C o u n t y t a x 

a s s e s s o r / c o l l e c t o r , and v a r i o u s o t h e r d o cuments. Those 

documents i n d i c a t e d t h a t B e l c h e r P r o p e r t i e s d i d n o t own t h e 

p r o p e r t y upon w h i c h H e l t o n had s u s t a i n e d h i s i n j u r i e s on t h e 

d a t e t h a t H e l t o n s u s t a i n e d h i s i n j u r i e s . 

On November 5, 2009, t h e c i r c u i t c o u r t e n t e r e d a summary 

judgment i n f a v o r o f t h e d e f e n d a n t s on a l l c l a i m s , s t a t i n g as 

f o l l o w s : 

" T h i s m a t t e r i s b e f o r e t h e C o u r t on t h e 
[ d e f e n d a n t s ' ] m o t i o n f o r summary j u d g m e n t . The 
C o u r t , h a v i n g c o n s i d e r e d t h e e v i d e n c e and a r g u m e n t s 
i n f a v o r o f and i n o p p o s i t i o n t o s a i d m o t i o n , f i n d s 
t h a t t h e same i s due t o be and i s h e r e b y g r a n t e d . 
The C o u r t h e r e b y e n t e r s judgment i n f a v o r o f t h e 
[ d e f e n d a n t s ] and a g a i n s t [ H e l t o n ] . " 

On December 7, 2009, H e l t o n f i l e d a p o s t j u d g m e n t m o t i o n 

t o a l t e r , amend, o r v a c a t e t h e c i r c u i t c o u r t ' s j u d g m e n t , w h i c h 

was d e n i e d by o p e r a t i o n o f l a w . On A p r i l 19, 2010, H e l t o n 

f i l e d an a p p e a l t o t h i s c o u r t . T h i s c o u r t t r a n s f e r r e d h i s 

a p p e a l t o t h e supreme c o u r t f o r l a c k o f s u b j e c t - m a t t e r 

j u r i s d i c t i o n , and t h a t c o u r t t r a n s f e r r e d t h e a p p e a l t o t h i s 

c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

S t a n d a r d o f R e v i e w 

"A p a r t y i s e n t i t l e d t o a summary judgment when no 
g e n u i n e i s s u e o f m a t e r i a l f a c t e x i s t s and t h e m o v i n g 
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p a r t y i s e n t i t l e d t o judgment as a m a t t e r o f l a w . 
R u l e 5 6 ( c ) , A l a . R. C i v . P. 'Our s t a n d a r d o f r e v i e w 
i n c a s e s i n v o l v i n g summary j u d g m e n t s i s de novo.' 
Lee v. B u r d e t t e , 715 So. 2d 804, 806 ( A l a . C i v . App. 
1 9 9 8 ) . ' I n r e v i e w i n g t h e d i s p o s i t i o n o f a m o t i o n f o r 
[ a ] summary j u d g m e n t , we u t i l i z e t h e same s t a n d a r d 
as t h a t o f t h e t r i a l c o u r t i n d e t e r m i n i n g w h e t h e r 
t h e e v i d e n c e b e f o r e t h e c o u r t made ou t a g e n u i n e 
i s s u e o f m a t e r i a l f a c t ' and w h e t h e r t h e movant ' i s 
e n t i t l e d t o a judgment as a m a t t e r o f l a w . ' B u s s e y  
v. J o h n Deere Co., 531 So. 2d 860, 862 ( A l a . 1 9 8 8 ) ; 
R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. ' [ I ] f t h e m o v i n g 
p a r t y makes a p r i m a f a c i e s h o w i n g t h a t no g e n u i n e 
i s s u e o f m a t e r i a l f a c t e x i s t s , t h e n t h e b u r d e n ... 
s h i f t s t o t h e non-movant; ... t h e non-movant must 
show " s u b s t a n t i a l e v i d e n c e " i n s u p p o r t o f h i s 
p o s i t i o n . ' B a s s v. S o u t h T r u s t Bank, 538 So. 2d 794, 
798 ( A l a . 1 9 8 9 ) . E v i d e n c e i s ' s u b s t a n t i a l ' i f i t i s 
'of s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s 
i n t h e e x e r c i s e o f i m p a r t i a l j udgment can r e a s o n a b l y 
i n f e r t h e e x i s t e n c e o f t h e f a c t s o u g h t t o be 
p r o v e d . ' West v. F o u n d e r s L i f e A s s u r a n c e Co., 547 
So. 2d 870, 871 ( A l a . 1 9 8 9 ) . Our r e v i e w i s f u r t h e r 
s u b j e c t t o t h e c a v e a t t h a t t h i s c o u r t must r e v i e w 
t h e r e c o r d i n a l i g h t t h a t i s most f a v o r a b l e t o t h e 
nonmovant and must r e s o l v e a l l r e a s o n a b l e d o u b t s 
a g a i n s t t h e movant. H a n n e r s v. B a l f o u r G u t h r i e ,  
I n c . , 564 So. 2d 412, 413 ( A l a . 1 9 9 0 ) . " 

P r i n c e v. W a l - M a r t S t o r e s , I n c . , 804 So. 2d 1102, 1103-04 

( A l a . C i v . App. 2 0 0 1 ) . F u r t h e r , o u r supreme c o u r t has h e l d 

t h a t 

" t h i s C o u r t w i l l a f f i r m t h e t r i a l c o u r t on any v a l i d 
l e g a l g r o u n d p r e s e n t e d by t h e r e c o r d , r e g a r d l e s s o f 
w h e t h e r t h a t g r o u n d was c o n s i d e r e d , o r even i f i t 
was r e j e c t e d , by t h e t r i a l c o u r t . Ex p a r t e R y a l s , 
773 So. 2d 1011 ( A l a . 2 0 0 0 ) , c i t i n g Ex p a r t e  
W i g i n t o n , 743 So. 2d 1071 ( A l a . 1 9 9 9 ) , and S m i t h v.  
E q u i f a x S e r v s . , I n c . , 537 So. 2d 463 ( A l a . 1 9 8 8 ) . 
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T h i s r u l e f a i l s i n a p p l i c a t i o n o n l y where 
d u e - p r o c e s s c o n s t r a i n t s r e q u i r e some n o t i c e a t t h e 
t r i a l l e v e l , w h i c h was o m i t t e d , o f t h e b a s i s t h a t 
w o u l d o t h e r w i s e s u p p o r t an a f f i r m a n c e , s u c h as when 
a t o t a l l y o m i t t e d a f f i r m a t i v e d e f e n s e m i g h t , i f 
a v a i l a b l e f o r c o n s i d e r a t i o n , s u f f i c e t o a f f i r m a 
j u d g m e n t , A m e r i q u e s t M o r t g a g e Co. v. B e n t l e y , 851 
So. 2d 458 ( A l a . 2 0 0 2 ) , o r where a summary-judgment 
movant has n o t a s s e r t e d b e f o r e t h e t r i a l c o u r t a 
f a i l u r e o f t h e nonmovant's e v i d e n c e on an e l e m e n t o f 
a c l a i m o r d e f e n s e and t h e r e f o r e has n o t s h i f t e d t h e 
b u r d e n o f p r o d u c i n g s u b s t a n t i a l e v i d e n c e i n s u p p o r t 
o f t h a t e l e m e n t , R e c t o r v. B e t t e r Houses, I n c . , 820 
So. 2d 75, 80 ( A l a . 2001) ( q u o t i n g C e l o t e x C o r p . v. 
C a t r e t t , 477 U.S. 317, 323, 106 S. C t . 2548, 91 L. 
Ed. 2d 265 ( 1 9 8 6 ) , and Kennedy v. W e s t e r n S i z z l i n  
C o r p . , 857 So. 2d 71 ( A l a . 2 0 0 3 ) ) . " 

L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y o f Alabama H e a l t h 

S e r v s . Found., P.C., 881 So. 2d 1013, 1020 ( A l a . 2 0 0 3 ) . 

D i s c u s s i o n 

As t h e summary-judgement m o v a n t s , t h e d e f e n d a n t s had t h e 

i n i t i a l b u r d e n o f s h o w i n g t h a t t h e r e was no g e n u i n e i s s u e o f 

m a t e r i a l f a c t c o n c e r n i n g H e l t o n ' s c l a i m s and t h a t t h e y were 

e n t i t l e d t o a judgment as a m a t t e r o f l a w . 

The d e f e n d a n t s ' f i r s t argument i n t h e i r summary-judgment 

m o t i o n was t h a t H e l t o n was e s t o p p e d f r o m s u i n g them b a s e d on 

th e e x c l u s i v i t y p r o v i s i o n s o f t h e Alabama W o r k e r s ' 

C o m p e n s a t i o n A c t , §25-5-1 e t s e q . , A l a . Code 1975. See §§ 25¬

5-52 and -53, A l a . Code 1975. I t i s u n d i s p u t e d t h a t H e l t o n 
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r e c e i v e d w o r k e r s ' c o m p e n s a t i o n b e n e f i t s f r o m B e l c o l Wood f o r 

t h e i n j u r i e s he s u s t a i n e d . However, t h e c i r c u i t c o u r t c o u l d 

n o t have p r o p e r l y g r a n t e d a summary judgment i n f a v o r o f t h e 

d e f e n d a n t s on t h i s g r o u n d b e c a u s e t h e d e f e n d a n t s w a i v e d t h i s 

a f f i r m a t i v e d e f e n s e 1 by f a i l i n g t o i n c l u d e i t i n t h e i r a n s w er. 

R a t h e r , w i t h o u t amending t h e i r a n s w er, t h e d e f e n d a n t s s e t 

f o r t h t h e a f f i r m a t i v e d e f e n s e i n t h e i r s u b s e q u e n t l y f i l e d 

summary-judgment m o t i o n . F u r t h e r , H e l t o n t i m e l y o b j e c t e d t o 

t h e d e f e n d a n t s ' r a i s i n g t h e a f f i r m a t i v e d e f e n s e f o r t h e f i r s t 

t i m e i n t h e i r summary-judgment m o t i o n . T h e r e f o r e , t h e 

d e f e n d a n t s w a i v e d t h e a f f i r m a t i v e d e f e n s e . See B e c h t e l v.  

Crown P e t r o l e u m C o r p . , 451 So. 2d 793 ( A l a . 1 9 8 4 ) ; see a l s o  

M a r l o w v. M i d S o u t h T o o l Co., 535 So. 2d 120, 125 ( A l a . 1988) 

("Only i f an answer f a i l s t o a s s e r t an a f f i r m a t i v e d e f e n s e 

t h a t i s a r g u e d i n a s u b s e q u e n t l y f i l e d m o t i o n f o r summary 

judgment i s t h e a f f i r m a t i v e d e f e n s e deemed w a i v e d . " ) . 

The o n l y o t h e r argument t h a t t h e d e f e n d a n t s r a i s e d i n 

t h e i r summary-judgment m o t i o n was t h a t t h e y d i d n o t own, 

manage, l e a s e , o r m a i n t a i n t h e p r o p e r t y upon w h i c h H e l t o n had 

1See Gaut v. Medrano, 630 So. 2d 362, 364 ( A l a . 1993) 
( r e c o g n i z i n g the e x c l u s i v i t y b ar of the Workers' Compensation 
A c t as an a f f i r m a t i v e d e f e n s e ) . 
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s u s t a i n e d h i s i n j u r i e s and, t h u s , c o u l d n o t be l i a b l e t o 

H e l t o n . 

I n h i s c o m p l a i n t , H e l t o n c l a i m e d t h a t t h e d e f e n d a n t s were 

n e g l i g e n t a n d / o r wanton b a s e d on t h e i r a l l e g e d f a i l u r e " t o 

a d e q u a t e l y s a f e g u a r d [ H e l t o n ] f r o m f a l l i n g t h r o u g h t h e 

unmarked s k y l i g h t s " and by " p a i n t i n g o v e r o r o t h e r w i s e 

d i s g u i s i n g s a i d s k y l i g h t s o r i n f a i l i n g t o make t h e p r o p e r t y 

r e a s o n a b l y s a f e . " V i t a l t o H e l t o n ' s c l a i m i s t h a t B e l c h e r 

P r o p e r t i e s owned, o r t h e d e f e n d a n t s o t h e r w i s e had c o n t r o l o f , 

t h e p r o p e r t y upon w h i c h H e l t o n had s u s t a i n e d h i s i n j u r i e s . 

The d e f e n d a n t s s u p p o r t e d t h e i r summary-judgment m o t i o n 

w i t h B e l c h e r ' s a f f i d a v i t i n d i c a t i n g t h a t t h e d e f e n d a n t s d i d 

n o t own, manage, l e a s e , o r m a i n t a i n t h e p r o p e r t y upon w h i c h 

H e l t o n had s u s t a i n e d h i s i n j u r i e s . H e l t o n ' s r e s p o n s e i n 

o p p o s i t i o n t o t h e summary-judgment m o t i o n was s u p p o r t e d w i t h 

documents t h a t he c l a i m e d r e f l e c t e d t h e r e s u l t s o f a t i t l e 

s e a r c h on t h e p r o p e r t y upon w h i c h H e l t o n had s u s t a i n e d h i s 

i n j u r i e s . H e l t o n a l l e g e s t h a t t h e t i t l e - s e a r c h documents 

c r e a t e d a g e n u i n e i s s u e o f m a t e r i a l f a c t as t o w h e t h e r B e l c h e r 

P r o p e r t i e s owned t h e s u b j e c t p r o p e r t y a t t h e t i m e H e l t o n 

s u s t a i n e d h i s i n j u r i e s . The d e f e n d a n t s f i l e d a s u p p l e m e n t t o 

8 



2090698 

t h e i r summary-judgment m o t i o n ; s u p p o r t e d by t h e a f f i d a v i t o f 

P a t r i c k M a t l o c k , a mapper f o r t h e B i b b C o u n t y t a x 

a s s e s s o r / c o l l e c t o r s i n c e 1980; and a c c o m p a n y i n g documents 

i n d i c a t i n g t h a t t h e s u b j e c t p r o p e r t y was n o t owned by B e l c h e r 

P r o p e r t i e s on t h e d a t e t h a t H e l t o n s u s t a i n e d h i s i n j u r i e s . 

I n h i s b r i e f on a p p e a l , H e l t o n a r g u e s t h a t t h e c i r c u i t 

c o u r t " c o m m i t t e d r e v e r s i b l e e r r o r when i t g r a n t e d summary 

judgment f o r t h e [ d e f e n d a n t s ] where t h e y d i d n o t f u l l y s u b m i t 

a l l e v i d e n c e a t l e a s t 10 days b e f o r e t h e h e a r i n g on [ t h e i r 

m o t i o n f o r a] summary j u d g m e n t . " However, b e c a u s e t h e c i r c u i t 

c o u r t g r a n t e d t h e d e f e n d a n t s ' summary-judgment m o t i o n w i t h o u t 

e x p l a n a t i o n , t h e r e i s n o t h i n g i n t h e r e c o r d t o i n d i c a t e t h a t 

t h e c i r c u i t c o u r t r e l i e d upon t h e documents a t t a c h e d t o t h e 

d e f e n d a n t s ' s u p p l e m e n t f i l e d on November 4, 2009. 

R e g a r d l e s s , H e l t o n r a i s e s t h i s argument f o r t h e f i r s t 

t i m e on a p p e a l . H e l t o n f a i l e d t o f i l e a m o t i o n t o s t r i k e t h e 

documents s u b m i t t e d i n s u p p o r t o f t h e d e f e n d a n t s ' November 4, 

2009, s u p p l e m e n t and f a i l e d t o a s s e r t t h i s argument i n h i s 

m o t i o n t o a l t e r , amend, o r v a c a t e t h e c i r c u i t c o u r t ' s 

j u d g m e n t . " I t i s w e l l known t h a t 'we c a n n o t r e v e r s e t h e 

j udgment o f t h e t r i a l c o u r t b a s e d on an argument n o t made 
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b e l o w and u r g e d f o r t h e f i r s t t i m e on a p p e a l . ' " W h i t e Sands  

Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 1042, 1057 ( A l a . 

2008) ( q u o t i n g S i n g l e t o n v. S t a t e Farm F i r e & Cas. Co., 928 

So. 2d 280, 285 ( A l a . 2 0 0 5 ) ) . 

M o r e o v e r , o u r supreme c o u r t a d d r e s s e d t h i s i s s u e i n 

P e e b l e s v. M o o r e s v i l l e Town C o u n c i l , 985 So. 2d 388 ( A l a . 

2 0 0 7 ) . I n P e e b l e s , a town c o u n c i l f i l e d a m o t i o n f o r a 

summary judgment i n t h e t r i a l c o u r t , t o w h i c h P e e b l e s and 

o t h e r p l a i n t i f f s ("the P e e b l e s g r o u p " ) , t h e nonmovants, f i l e d 

a b r i e f i n o p p o s i t i o n . O n l y one day b e f o r e t h e h e a r i n g on t h e 

summary-judgment m o t i o n , t h e town c o u n c i l f i l e d a r e p l y b r i e f 

w i t h s u p p o r t i n g e v i d e n c e . The P e e b l e s g r o u p o b j e c t e d t o t h e 

r e p l y b r i e f on t h e b a s i s t h a t 

" i t had n o t been s e r v e d a t l e a s t 10 d ays b e f o r e t h e 
h e a r i n g , i n v i o l a t i o n o f R u l e 5 6 ( c ) ( 2 ) , A l a . R. C i v . 
P., w h i c h s t a t e s t h a t ' [ t ] h e m o t i o n f o r summary 
j u d g m e n t , w i t h a l l s u p p o r t i n g m a t e r i a l s , i n c l u d i n g 
any b r i e f s , s h a l l be s e r v e d a t l e a s t t e n (10) days 
b e f o r e t h e t i m e f i x e d f o r t h e h e a r i n g '" 

P e e b l e s , 985 So. 2d a t 391. The t r i a l c o u r t i n P e e b l e s t o o k 

no a c t i o n i n r e s p o n s e t o t h e P e e b l e s g r o u p ' s o b j e c t i o n and 

g r a n t e d t h e town c o u n c i l ' s summary-judgment m o t i o n . The 

P e e b l e s g r o u p a p p e a l e d t o t h e Alabama Supreme C o u r t . 

Our supreme c o u r t h e l d : 
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" R u l e 5 6 ( c ) ( 2 ) , [ A l a . R. C i v . P.,] s t a t e s t h a t 
' [ t ] h e m o t i o n f o r summary j u d g m e n t , w i t h a l l 
s u p p o r t i n g m a t e r i a l s , i n c l u d i n g any b r i e f s , s h a l l be 
s e r v e d a t l e a s t t e n (10) days b e f o r e t h e t i m e f i x e d 
f o r t h e h e a r i n g . . . . ' Even i f t h e h e a r i n g , h e l d by 
t h e t r i a l c o u r t a mere one day a f t e r t h e Town 
d e f e n d a n t s s e r v e d a d d i t i o n a l ' s u p p o r t i n g m a t e r i a l s , ' 
i . e . , t h e r e p l y b r i e f , v i o l a t e d t h e 10-day n o t i c e 
r e q u i r e m e n t o f R u l e 5 6 ( c ) ( 2 ) , t h e P e e b l e s g r o u p has 
n o t shown t h a t i t was p r e j u d i c e d by t h e t r i a l 
c o u r t ' s a c t i o n . As t h i s C o u r t s t a t e d i n H i l l i a r d v.  
S o u t h T r u s t Bank o f A l a b a m a , N.A., 581 So. 2d 826, 
828 ( A l a . 1 9 9 1 ) : 

"'Once a p a r t y shows n o n c o m p l i a n c e 
w i t h t h e n o t i c e r e q u i r e m e n t , t h e p a r t y t h e n 
must show t h a t t h e t r i a l c o u r t a b u s e d i t s 
d i s c r e t i o n by f a i l i n g t o c o m p l y w i t h t h a t 
r e q u i r e m e n t . To d e m o n s t r a t e an abuse o f 
d i s c r e t i o n , t h e p a r t y need o n l y come f o r t h 
w i t h any s h o w i n g t h a t t h e d e n i a l o f t h e 
f u l l 10-day n o t i c e p e r i o d w o r k e d t o h i s 
p r e j u d i c e . K e l l y [v. H a r r i s o n , 547 So. 2d 
443, 445 ( A l a . 1 9 8 9 ) ] . ' 

"The P e e b l e s g r o u p c l a i m s t h a t i t was p r e j u d i c e d 
i n t h a t i t was u n a b l e t o s t u d y and t o r e s p o n d t o t h e 
b r i e f s e r v e d t h e day b e f o r e t h e h e a r i n g ; however, i t 
has f a i l e d t o i d e n t i f y e x a c t l y how i t s i n a b i l i t y t o 
s t u d y t h e b r i e f p r e j u d i c e d i t , and t h i s C o u r t s e e s 
no e v i d e n c e o f s u c h p r e j u d i c e . " 

P e e b l e s , 985 So. 2d a t 392. 

I n t h e p r e s e n t c a s e , as i n P e e b l e s , H e l t o n has f a i l e d t o 

show how he was p r e j u d i c e d by t h e c i r c u i t c o u r t ' s a c t i o n . 

T h e r e f o r e , H e l t o n has n o t shown t h a t t h i s i s a v a l i d b a s i s f o r 

r e v e r s i n g t h e c i r c u i t c o u r t ' s j u d g m e n t . 
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The documents t h a t H e l t o n a t t a c h e d t o h i s r e s p o n s e 

o p p o s i n g t h e d e f e n d a n t s ' summary-judgment m o t i o n i n d i c a t e d 

t h a t B e l c h e r P r o p e r t i e s owned t h r e e p a r c e l s o f p r o p e r t y i n 

B i b b C o u n t y . H e l t o n f a i l e d t o i n c l u d e an a f f i d a v i t o r any 

o t h e r e v i d e n c e i n d i c a t i n g t h a t one o f t h e p r o p e r t i e s t h a t 

B e l c h e r P r o p e r t i e s owned was t h e p r o p e r t y upon w h i c h H e l t o n 

had s u s t a i n e d h i s i n j u r i e s . I n r e s p o n s e , t h e d e f e n d a n t s 

s u b m i t t e d e v i d e n c e i n d i c a t i n g t h a t t h e p r o p e r t y upon w h i c h 

H e l t o n had s u s t a i n e d h i s i n j u r i e s was a s e p a r a t e p a r c e l o f 

p r o p e r t y owned by O l o n B e l c h e r Land Company, I n c . H e l t o n d i d 

n o t s u b m i t any e v i d e n c e t o r e f u t e t h e d e f e n d a n t s ' e v i d e n c e , 

n o r d i d he f i l e a m o t i o n t o s t r i k e t h e d e f e n d a n t s ' e v i d e n c e . 

T h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t c o n c e r n i n g t h e 

d e f e n d a n t s ' o w n e r s h i p o r c o n t r o l o v e r t h e p r o p e r t y upon w h i c h 

H e l t o n had s u s t a i n e d h i s i n j u r i e s , and, t h u s , we a f f i r m t h e 

summary judgment as t o H e l t o n ' s c l a i m o f n e g l i g e n c e a n d / o r 

w a n t o n n e s s . 

A l s o i n h i s c o m p l a i n t , H e l t o n c l a i m e d t h a t t h e d e f e n d a n t s 

had e n t e r e d i n t o i n d e m n i t y a g r e e m e n t s " t o p r o v i d e f o r 

a s s u m p t i o n o f l i a b i l i t y f o r i n j u r i e s s u s t a i n e d on t h e p r o p e r t y 

made t h e b a s i s o f t h i s l a w s u i t , " t h a t H e l t o n was a t h i r d - p a r t y 
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b e n e f i c i a r y o f t h o s e a g r e e m e n t s , and t h a t t h e d e f e n d a n t s had 

b r e a c h e d t h o s e a g r e e m e n t s ; t h e d e f e n d a n t s d i d n o t a d d r e s s t h i s 

c l a i m i n t h e i r summary-judgment m o t i o n . I n t h e i r b r i e f on 

a p p e a l , t h e d e f e n d a n t s a r g u e t h a t 

"a c r u c i a l e l e m e n t o f [ H e l t o n ' s b r e a c h - o f - c o n t r a c t ] 
c a u s e o f a c t i o n r e q u i r e s a f i n d i n g t h a t [ B e l c h e r 
P r o p e r t i e s ] o r B r e n t B e l c h e r owned t h e p r e m i s e s upon 
w h i c h [ H e l t o n ] was i n j u r e d o r had some o t h e r nexus 
w i t h t h e p r e m i s e s s u c h as w o u l d c a u s e an i n d e m n i t y 
a g reement t o have been i n e x i s t e n c e b e tween 
[ H e l t o n ' s ] e m p l o y e r and t h e [ d e f e n d a n t s ] . " 

However, t h e d e f e n d a n t s ' c o n t e n t i o n i n t h e i r summary-judgment 

m o t i o n t h a t t h e y do n o t own, o r o t h e r w i s e c o n t r o l , t h e 

p r o p e r t y upon w h i c h H e l t o n had s u s t a i n e d h i s i n j u r i e s has no 

b e a r i n g on H e l t o n ' s c l a i m t h a t t h e d e f e n d a n t s b r e a c h e d t h e 

a l l e g e d i n d e m n i t y a g r e e m e n t s . Our supreme c o u r t d i s c u s s e d t h e 

e n f o r c e a b i l i t y o f a g r e e m e n t s t o i n d e m n i f y f o r an i n d e m n i t e e ' s 

own n e g l i g e n c e i n H o l c i m (US), I n c . v. O h i o C a s u a l t y I n s u r a n c e 

Co., 38 So. 3d 722 ( A l a . 2 0 0 9 ) , as f o l l o w s : 

"[W]e have ... l o n g e n f o r c e d , i n c e r t a i n c a s e s , 
w r i t t e n ' i n d e m n i t y ' a g r e e m e n t s : 

"'The C o u r t h a s , f o r many y e a r s , h e l d t h a t 
as b e tween p r i v a t e p a r t i e s , i n d e m n i t y 
c o n t r a c t s a r e e n f o r c e a b l e i f t h e c o n t r a c t 
c l e a r l y i n d i c a t e s an i n t e n t i o n t o i n d e m n i f y 
a g a i n s t t h e c o n s e q u e n c e s o f t h e 
i n d e m n i t e e ' s n e g l i g e n c e , and s u c h p r o v i s i o n 
was c l e a r l y u n d e r s t o o d by t h e i n d e m n i t o r , 
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and t h e r e i s n o t shown t o be e v i d e n c e o f a 
d i s p r o p o r t i o n a t e b a r g a i n i n g p o s i t i o n i n 
f a v o r o f t h e i n d e m n i t e e . ' 

" I n d u s t r i a l T i l e , I n c . v. S t e w a r t , 388 So. 2d 171, 
175 ( A l a . 1 9 8 0 ) . T h i s r u l e i n c l u d e s t h e e n f o r c e m e n t 
o f a v a l i d i n d e m n i t y agreement t h a t r e q u i r e s an 
i n d e m n i t o r t o i n d e m n i f y an i n d e m n i t e e f o r t h e 
i n d e m n i t e e ' s own w r o n g d o i n g : ' [ I ] f t h e p a r t i e s 
k n o w i n g l y , e v e n h a n d e d l y , and f o r v a l i d 
c o n s i d e r a t i o n , i n t e l l i g e n t l y e n t e r i n t o an agreement 
whereby one p a r t y a g r e e s t o i n d e m n i f y t h e o t h e r , 
i n c l u d i n g i n d e m n i t y a g a i n s t t h e i n d e m n i t e e ' s own 
w r o n g s , i f e x p r e s s e d i n c l e a r and u n e q u i v o c a l 
l a n g u a g e , t h e n s u c h a g r e e m e n t s w i l l be u p h e l d . ' 388 
So. 2d a t 176. ... Thus, Alabama l a w r e c o g n i z e s t h e 
a b i l i t y o f p a r t i e s t o e n t e r i n t o v a l i d i n d e m n i t y 
a g r e e m e n t s t h a t a l l o w an i n d e m n i t e e t o r e c o v e r f r o m 
t h e i n d e m n i t o r even f o r c l a i m s r e s u l t i n g s o l e l y f r o m 
t h e n e g l i g e n c e o f t h e i n d e m n i t e e . " 

38 So. 3d a t 727-28. An i n d e m n i t y agreement need n o t be 

p r e m i s e d upon any k i n d o f s p e c i a l r e l a t i o n s h i p o t h e r t h a n a 

c o n t r a c t u a l a g r e e m e n t , and t h e d e f e n d a n t s p r o v i d e no l e g a l 

a u t h o r i t y t o s u p p o r t t h e i r a s s e r t i o n t h a t t h e y c a n n o t be 

l i a b l e t o H e l t o n u n d e r t h e a l l e g e d i n d e m n i t y a g r e e m e n t s s i m p l y 

b e c a u s e t h e y d i d n o t own, o r o t h e r w i s e c o n t r o l , t h e p r o p e r t y 

upon w h i c h H e l t o n had s u s t a i n e d h i s i n j u r i e s . 

A t h o r o u g h r e v i e w o f t h e r e c o r d r e v e a l s t h a t t h e 

d e f e n d a n t s f a i l e d t o a d d r e s s H e l t o n ' s c l a i m t h a t t h e 

d e f e n d a n t s had b r e a c h e d t h e a l l e g e d i n d e m n i t y a g r e e m e n t s i n 

t h e i r summary-judgment m o t i o n . The d e f e n d a n t s f a i l e d t o meet 
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t h e i r b u r d e n by f a i l i n g t o make a p r i m a f a c i e s h o w i n g t h a t no 

g e n u i n e i s s u e o f m a t e r i a l f a c t e x i s t e d as t o t h i s c l a i m . 

T h e r e f o r e , we r e v e r s e t h e summary judgment as t o H e l t o n ' s 

b r e a c h - o f - c o n t r a c t c l a i m . 

C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , we a f f i r m t h e summary judgment as 

t o H e l t o n ' s n e g l i g e n c e a n d / o r w a n t o n n e s s c l a i m ; we r e v e r s e t h e 

summary judgment as t o H e l t o n ' s b r e a c h - o f - c o n t r a c t c l a i m , and 

we remand t h e c a u s e f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h 

t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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