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Joe L o o n e y , J r . , who i s c u r r e n t l y i n c a r c e r a t e d a t t h e 

B i b b C o r r e c t i o n a l F a c i l i t y , a p p e a l s f r o m a j u d g m e n t d e n y i n g 

h i s m o t i o n f o r r e l i e f f r o m an u n d e r l y i n g j u d g m e n t o r d e r i n g 

t h e f o r f e i t u r e o f $680 i n U n i t e d S t a t e s c u r r e n c y . L o o n e y 
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f i l e d h i s m o t i o n p u r s u a n t t o R u l e 6 0 ( b ) ( 4 ) , A l a . R. C i v . P., 

a l l e g i n g t h a t he h a d n o t r e c e i v e d n o t i c e o f t h e u n d e r l y i n g 

f o r f e i t u r e a c t i o n , i n v i o l a t i o n o f h i s r i g h t t o due p r o c e s s . 

T h e r e f o r e , he c o n t e n d e d , t h e f o r f e i t u r e j u d g m e n t was v o i d . 

The r e c o r d i n d i c a t e s t h e f o l l o w i n g . On May 22, 2008, t h e 

A s h v i l l e P o l i c e D e p a r t m e n t e x e c u t e d a s e a r c h w a r r a n t a t 

L o o n e y ' s h o u s e i n c o n n e c t i o n w i t h a n a r c o t i c s i n v e s t i g a t i o n . 

As a r e s u l t o f t h e s e a r c h , p o l i c e s e i z e d $680 i n U n i t e d S t a t e s 

c u r r e n c y a n d two s h o t g u n s . L o o n e y , who was on p a r o l e a t t h e 

t i m e , 1 was a r r e s t e d and t a k e n t o t h e S t . C l a i r C o u n t y j a i l . 

He r e m a i n e d i n t h e j a i l u n t i l June 23, 2008, when he was 

t r a n s f e r r e d t o K i l b y C o r r e c t i o n a l F a c i l i t y b e c a u s e h i s p a r o l e 

h a d b e e n r e v o k e d . 

On J u l y 22, 2008, t h e S t a t e o f A l a b a m a f i l e d a c i v i l 

f o r f e i t u r e a c t i o n r e l a t i n g t o t h e s e i z e d c u r r e n c y and 

s h o t g u n s . The r e c o r d i n d i c a t e s t h a t t h e c o m p l a i n t was 

" s e r v e d " on L o o n e y a t h i s A s h v i l l e a d d r e s s and t h a t L a n c e 

B e l l , l i s t e d on t h e c a s e - a c t i o n summary as L o o n e y ' s a t t o r n e y , 

1 I n an a f f i d a v i t f i l e d w i t h t h e c o u r t i n t h e i n s t a n t c a s e , 
L o o n e y s t a t e s t h a t i n 1999 he was c o n v i c t e d o f c r i m i n a l 
c o n s p i r a c y t o commit a c o n t r o l l e d - s u b s t a n c e c r i m e and a d r u g -
r e l a t e d o f f e n s e and s e n t e n c e d t o 25 y e a r s i n p r i s o n . 
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a l s o a c c e p t e d t h e f o r f e i t u r e c o m p l a i n t . N o t i c e r e g a r d i n g t h e 

f o r f e i t u r e h e a r i n g was a l s o p u b l i s h e d i n a S t . C l a i r C o u n t y 

n e w s p a p e r . 

The h e a r i n g was h e l d as s c h e d u l e d on O c t o b e r 28, 2008. 

L o o n e y was n o t p r e s e n t , and no one a p p e a r e d on h i s b e h a l f . 

A f t e r t h e h e a r i n g , t h e t r i a l c o u r t o r d e r e d t h a t t h e $680 and 

t h e s h o t g u n s s e i z e d a t L o o n e y ' s house be f o r f e i t e d t o t h e 

A s h v i l l e P o l i c e D e p a r t m e n t f o r use by l a w e n f o r c e m e n t . 

More t h a n a y e a r l a t e r , on J a n u a r y 1 5 , 2010, L o o n e y 

m a i l e d a l e t t e r t o t h e S t . C l a i r C i r c u i t c l e r k ' s o f f i c e f r o m 

t h e B i b b C o r r e c t i o n a l F a c i l i t y , where he a p p a r e n t l y h a d b e e n 

t r a n s f e r r e d s i n c e b e i n g t a k e n t o t h e K i l b y C o r r e c t i o n a l 

F a c i l i t y , r e q u e s t i n g i n f o r m a t i o n a b o u t t h e f o r f e i t u r e o f h i s 

v e h i c l e and a s k i n g f o r n o t i c e o f any f o r f e i t u r e h e a r i n g 

r e g a r d i n g t h e v e h i c l e . 2 I n r e s p o n s e t o L o o n e y ' s l e t t e r , t h e 

c l e r k ' s o f f i c e p r o v i d e d h i m w i t h t h e r e c o r d i n t h i s c a s e . On 

F e b r u a r y 20, 2010, L o o n e y f i l e d a m o t i o n p u r s u a n t t o R u l e 

6 0 ( b ) ( 4 ) , A l a . R. C i v . P., s e e k i n g t o have t h e f o r f e i t u r e 

j u d g m e n t s e t a s i d e b e c a u s e , he s a i d , he h a d n o t been s e r v e d 

2 N o t h i n g i n t h e r e c o r d i n d i c a t e s t h a t a v e h i c l e was s e i z e d 
d u r i n g t h e e x e c u t i o n o f t h e w a r r a n t a t L o o n e y ' s h o u s e , and t h e 
t r i a l c o u r t ' s f o r f e i t u r e j u d g m e n t does n o t m e n t i o n a v e h i c l e . 
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w i t h t h e c o m p l a i n t and, t h u s , h a d n o t h a d n o t i c e o f t h e 

f o r f e i t u r e p r o c e e d i n g s a g a i n s t h i m . He p o i n t e d o u t t h a t he 

c o u l d n o t have been s e r v e d a t h i s h o u s e b e c a u s e he h a d b e e n 

i n c a r c e r a t e d s i n c e h i s a r r e s t a t t h e t i m e t h e s e a r c h w a r r a n t 

was e x e c u t e d . He a l s o p o i n t e d o u t t h a t t h e S t a t e was aware 

t h a t he was i n c a r c e r a t e d b u t t h a t i t made no e f f o r t t o s e r v e 

h i m a t t h e j a i l where he h a d been t a k e n i n i t i a l l y o r a t t h e 

p r i s o n where he h a d b e e n t r a n s f e r r e d . L o o n e y a l s o a s s e r t e d 

t h a t t h e f o r f e i t u r e p r o c e e d i n g s were n o t i n s t i t u t e d p r o m p t l y . 

On M a r c h 29, 2010, t h e t r i a l c o u r t e n t e r e d a j u d g m e n t 

s t a t i n g t h a t " [ a ] n e x a m i n a t i o n o f t h e C o u r t r e c o r d shows t h a t 

t h e r e was p r o p e r s e r v i c e o f t h e n o t i c e o f c l a i m b y t h e S t . 

C l a i r C o u n t y S h e r i f f ' s D e p a r t m e n t " and d e n y i n g L o o n e y ' s R u l e 

6 0 ( b ) ( 4 ) m o t i o n . L o o n e y , a p p e a r i n g p r o s e , a p p e a l s . 

The S t a t e a s s e r t s t h a t " [ t ] h e f a c t s o f t h i s c a s e were 

r e c e i v e d o r e t e n u s " and t h a t , t h e r e f o r e , t h i s c o u r t i s t o 

a p p l y t h e o r e t e n u s s t a n d a r d o f r e v i e w t o d e t e r m i n e w h e t h e r 

t h e d e n i a l o f L o o n e y ' s R u l e 6 0 ( b ) ( 4 ) m o t i o n was p r o p e r . We 

n o t e t h a t n o t h i n g i n t h e r e c o r d i n d i c a t e s t h a t o r e t e n u s 

e v i d e n c e was t a k e n i n c o n n e c t i o n w i t h L o o n e y ' s m o t i o n . I n 

f a c t , t h e t r i a l c o u r t ' s o r d e r e x p l i c i t l y s t a t e s t h a t i t 
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e x a m i n e d t h e r e c o r d t o d e t e r m i n e w h e t h e r L o o n e y h a d b e e n 

p r o p e r l y s e r v e d w i t h t h e c o m p l a i n t i n t h e u n d e r l y i n g 

f o r f e i t u r e p r o c e e d i n g . The l a n g u a g e o f t h e t r i a l c o u r t ' s 

j u d g m e n t i n d i c a t e s t h a t t h e d e c i s i o n t o deny L o o n e y ' s m o t i o n 

was b a s e d s o l e l y upon d o c u m e n t s i n t h e r e c o r d . A c c o r d i n g l y , 

t h e o r e t e n u s s t a n d a r d o f r e v i e w h a s no a p p l i c a t i o n i n t h i s 

c a s e . 

F u r t h e r m o r e , as o u r supreme c o u r t s t a t e d i n N a t i o n w i d e 

M u t u a l F i r e I n s u r a n c e Co. v. A u s t i n , 34 So. 3d 1238, 1242 

( A l a . 2 0 0 9 ) , t h e o p i n i o n s o f o u r a p p e l l a t e c o u r t s r e c o g n i z e 

t h a t , when r e l i e f i s s o u g h t u n d e r R u l e 6 0 ( b ) ( 4 ) , a de novo 

s t a n d a r d o f r e v i e w i s a p p l i e d . " T h i s i s so b e c a u s e t h e i s s u e 

o f j u r i s d i c t i o n r a i s e d i n a R u l e 6 0 ( b ) ( 4 ) m o t i o n i s a p u r e l y 

l e g a l one." I d . See, e.g., Duncan v. S.N., 907 So. 2d 428, 

430 ( A l a . 2005) (de novo r e v i e w a p p l i e d i n d e t e r m i n i n g w h e t h e r 

an i n m a t e had been s e r v e d p r o p e r l y w i t h a summons and 

c o m p l a i n t ) . The p r o p e r s t a n d a r d o f r e v i e w o f t h e d e n i a l o f a 

R u l e 6 0 ( b ) ( 4 ) m o t i o n i s as f o l l o w s : 

"'"The s t a n d a r d o f r e v i e w on a p p e a l f r o m t h e 
d e n i a l o f r e l i e f u n d e r R u l e 6 0 ( b ) ( 4 ) i s n o t w h e t h e r 
t h e r e has been an abuse o f d i s c r e t i o n . When t h e 
g r a n t o r d e n i a l o f r e l i e f t u r n s on t h e v a l i d i t y o f 
t h e j u d g m e n t , as u n d e r R u l e 6 0 ( b ) ( 4 ) , d i s c r e t i o n has 
no p l a c e . I f t h e judgment i s v a l i d , i t must s t a n d ; 
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i f i t i s v o i d , i t must be s e t a s i d e . A judgment i s 
v o i d o n l y i f t h e c o u r t r e n d e r i n g i t l a c k e d 
j u r i s d i c t i o n o f t h e s u b j e c t m a t t e r o r o f t h e 
p a r t i e s , o r i f i t a c t e d i n a manner i n c o n s i s t e n t 
w i t h due p r o c e s s . " ' " 

Bank o f A m e r i c a C o r p . v. Ed w a r d s , 881 So. 2d 403, 405 ( A l a . 

2003) ( q u o t i n g Image A u t o , I n c . v. M i k e K e l l e y E n t e r s . , I n c . , 

823 So. 2d 655, 657 ( A l a . 2 0 0 1 ) , q u o t i n g i n t u r n I n s u r a n c e 

Mgmt. & Admin., I n c . v. P a l o m a r I n s . C o r p . , 590 So. 2d 209, 

212 ( A l a . 1 9 9 1 ) ) ) ; Ex p a r t e N.B., [Ms. 1080440, June 30, 2010] 

So. 3d , ( A l a . 2 0 1 0 ) . 

The S t a t e c o n t e n d s t h a t t h e judgment d e n y i n g r e l i e f f r o m 

t h e u n d e r l y i n g f o r f e i t u r e j udgment i s due t o be a f f i r m e d 

b e c a u s e , i t s a y s , L o o n e y ' s c h a l l e n g e t o t h e f o r f e i t u r e 

j u dgment i s u n t i m e l y . I n i t s b r i e f , t h e S t a t e w r i t e s : " R u l e 

6 0 ( b ) , [ A l a . ] R. C i v . P., p r o v i d e s t h a t c h a l l e n g e s u n d e r R u l e 

6 0 ( b ) ( 4 ) , [ A l a . ] R. C i v . P., s h a l l 'not be made more t h a n f o u r 

months a f t e r t h e j u d g m e n t , o r d e r , o r p r o c e e d i n g was e n t e r e d o r 

t a k e n . ' " I n f a c t , however, R u l e 60(b) p r o v i d e s t h a t a m o t i o n 

f i l e d p u r s u a n t t o t h e r u l e " s h a l l be made w i t h i n a r e a s o n a b l e 

t i m e , and f o r r e a s o n s [ s e t f o r t h i n R u l e 6 0 ( b ) ] ( 1 ) , ( 2 ) , and 

( 3 ) [ 3 ] n o t more t h a n f o u r (4) months a f t e r t h e j u d g m e n t , o r d e r , 

3The f i r s t t h r e e " r e a s o n s " s e t f o r t h i n R u l e 60(b) 
a l l o w i n g r e l i e f f r o m a judgment a r e " ( 1 ) m i s t a k e , 
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o r p r o c e e d i n g was e n t e r e d o r t a k e n . " C l e a r l y , L o o n e y ' s R u l e 

6 0 ( b ) ( 4 ) m o t i o n was n o t f i l e d p u r s u a n t t o r e a s o n s ( 1 ) , (2) o r 

( 3 ) , b u t p u r s u a n t t o r e a s o n ( 4 ) , i . e . , t h a t t h e judgment i s 

v o i d . "'As a n u l l i t y , a v o i d judgment has no e f f e c t and i s 

s u b j e c t t o a t t a c k a t any t i m e . ... [A] m o t i o n f o r r e l i e f f r o m 

a v o i d judgment i s n o t g o v e r n e d by t h e r e a s o n a b l e - t i m e 

r e q u i r e m e n t o f R u l e 6 0 ( b ) . ' Ex p a r t e F u l l C i r c l e 

D i s t r i b u t i o n , L.L.C., 883 So. 2d 638, 643 ( A l a . 2 0 0 3 ) . " 

M i l l o y v. Woods, 23 So. 3d 48, 51 ( A l a . C i v . App. 2 0 0 9 ) . W e l l 

s e t t l e d l a w r e n d e r s m e r i t l e s s t h e S t a t e ' s a s s e r t i o n t h a t 

L o o n e y ' s r e q u e s t f o r r e l i e f f r o m t h e f o r f e i t u r e j u d g m e n t , 

f i l e d p u r s u a n t t o R u l e 6 0 ( b ) ( 4 ) , was u n t i m e l y . 

As m e n t i o n e d , L o o n e y c o n t e n d s t h a t t h e f o r f e i t u r e 

j u dgment i s v o i d b e c a u s e he was d e p r i v e d o f h i s d u e - p r o c e s s 

r i g h t t o n o t i c e o f t h e f o r f e i t u r e p r o c e e d i n g s . T h i s c o u r t 

r e c e n t l y a d d r e s s e d w h e t h e r a f a i l u r e t o a f f o r d due p r o c e s s t o 

a d e f e n d a n t r e s u l t s i n a v o i d j u d g m e n t . 

i n a d v e r t e n c e , s u r p r i s e , o r e x c u s a b l e n e g l e c t ; (2) n e w l y 
d i s c o v e r e d e v i d e n c e w h i c h b y due d i l i g e n c e c o u l d n o t have b e e n 
d i s c o v e r e d i n t i m e t o move f o r a new t r i a l u n d e r R u l e 5 9 ( b ) ; 
[ a n d ] (3) f r a u d ( w h e t h e r h e r e t o f o r e d e n o m i n a t e d i n t r i n s i c o r 
e x t r i n s i c ) , m i s r e p r e s e n t a t i o n , o r o t h e r m i s c o n d u c t o f an 
a d v e r s e p a r t y . " 
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" ' " [ I ] t i s e s t a b l i s h e d by t h e 
d e c i s i o n s i n t h i s and i n F e d e r a l 
j u r i s d i c t i o n s t h a t due p r o c e s s o f  
law means n o t i c e , a h e a r i n g 
a c c o r d i n g t o t h a t n o t i c e , and a 
judgment e n t e r e d i n a c c o r d a n c e 
w i t h s u c h n o t i c e and h e a r i n g . " 

" ' F r a h n v. G r e y l i n g R e a l i z a t i o n C o r p . , 23 9 
A l a . 580, 583, 195 So. 758 , 761 (1 940 ) 
(emp h a s i s a d d e d ) . The r u l e t h a t a want o f 
due p r o c e s s , so d e f i n e d , v o i d s a judgment 
i s n o t r e d u n d a n t w i t h t h e r u l e t h a t a want 
o f p e r s o n a l j u r i s d i c t i o n l i k e w i s e v o i d s a 
j u d g m e n t , f o r a p e r s o n a l r e a d y e f f e c t i v e l y 
made a p a r t y t o l i t i g a t i o n c o u l d , on some 
c r i t i c a l m o t i o n o r f o r some c r i t i c a l 
p r o c e e d i n g w i t h i n t h a t l i t i g a t i o n , be 
d e p r i v e d o f t h e " n o t i c e , a h e a r i n g 
a c c o r d i n g t o t h a t n o t i c e , and a judgment 
e n t e r e d i n a c c o r d a n c e w i t h s u c h n o t i c e and 
h e a r i n g , " r e q u i r e d by t h e Due P r o c e s s 
C l a u s e o f t h e F o u r t e e n t h Amendment t o t h e 
U n i t e d S t a t e s C o n s t i t u t i o n , F r a h n , s u p r a . 
See Winhoven v. U n i t e d S t a t e s , 201 F.2d 174 
( 9 t h C i r . 1 9 5 2 ) , B a s s v. H o a g l a n d , 172 F.2d 
205 ( 5 t h C i r . 1 9 4 9 ) , C a s s i o p p i [v. D a m i c o ] , 
536 So. 2d 938 ( A l a . 1 9 8 8 ) ] , and S e v e n t h  
Wonder [v. S o u t h b o u n d R e c o r d s , I n c . ] , [364 
So. 2d 1173 ( A l a . 1 9 7 8 ) ] . ' 

" N e a l [v. N e a l ] , 856 So. 2d [766] a t 781-82 [ ( A l a . 
2 0 0 2 ) ] . 

" I n F r a h n v. G r e y l i n g R e a l i z a t i o n C o r p . , o u r 
supreme c o u r t n o t e d : 

" ' I t was o b s e r v e d i n Evans v. E v a n s , 
200 A l a . 329, 76 So. 95 [ ( 1 9 1 7 ) ] , t h a t s u c h 
a r e t h e r e q u i r e m e n t s o f due p r o c e s s , b e i n g 
t h e f u n d a m e n t a l c o n d i t i o n s u n i v e r s a l l y 
p r e s c r i b e d i n a s y s t e m o f l a w s e s t a b l i s h e d 
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and a l l s t a t e l a w s , s t a t u t o r y and 
j u d i c i a l l y d e c l a r e d , r e g u l a t i n g p r o c e d u r e , 
e v i d e n c e and method o f t r i a l s , w h i c h must 
be c o n s i s t e n t w i t h s u c h r e q u i r e m e n t s o f t h e 
c o n s t i t u t i o n s . Such r u l e i s s t a t e d as 
f o l l o w s i n 6 R.C.L. § 442, p. 446: "... I n 
f a c t one o f t h e most famous and p e r h a p s t h e 
most o f t e n q u o t e d d e f i n i t i o n o f due p r o c e s s 
o f l a w i s t h a t o f D a n i e l W e b s t e r i n h i s 
argument i n t h e D a r t m o u t h C o l l e g e c a s e 
( D a r t m o u t h C o l l e g e v. Woodward, 4 Wheat. 
518, 4 U.S. (L.Ed.) 629 [ ( 1 8 1 9 ) ] ) , i n w h i c h 
he d e c l a r e d t h a t by due p r o c e s s o f l a w was 
meant 'a l a w w h i c h h e a r s b e f o r e i t 
condemns; w h i c h p r o c e e d s upon i n q u i r y , and 
r e n d e r s judgment o n l y a f t e r t r i a l . ' (Ex  
p a r t e W a l l , 107 U.S. 265, 2 S.Ct. 569, 27 
U.S. (L.Ed.) 552 [ ( 1 8 8 3 ) ] . ) Somewhat 
s i m i l a r i s t h e s t a t e m e n t t h a t i t i s a r u l e 
as o l d as t h e l a w t h a t no one s h a l l be 
p e r s o n a l l y bound u n t i l he has had h i s day 
i n c o u r t , by w h i c h i s meant, u n t i l he has 
been d u l y c i t e d t o a p p e a r , and has been 
a f f o r d e d an o p p o r t u n i t y t o be h e a r d . 
Judgment w i t h o u t s u c h c i t a t i o n and 
o p p o r t u n i t y ( t o be h e a r d ) wants a l l t h e 
a t t r i b u t e s o f a j u d i c i a l d e t e r m i n a t i o n ; i t 
i s j u d i c i a l u s u r p a t i o n and o p p r e s s i o n , and 
can n e v e r be u p h e l d where j u s t i c e i s f a i r l y 
a d m i n i s t e r e d . ( G a l p i n v. Page, 18 W a l l . 
350, 21 U.S. (L.Ed.) 959 [ ( 1 8 7 3 ) ] ; Hovey v.  
E l l i o t t , 167 U.S. 40 9, 17 S.Ct. 841, 42 
U.S. (L.Ed.) 215 [ ( 1 8 9 7 ) ] ; F e r r y v.  
C a m p b e l l , 110 Iowa 2 90 , 81 N.W. 604 , 51 
L.R.A. 92 [ ( 1 9 0 0 ) ] . " ( P a r e n t h e s i s 
s u p p l i e d . ) ' 

"239 A l a . 580, 583, 195 So. 758, 761 ( 1 9 4 0 ) . " 

M.H. v. J e r . W., [Ms. 2080 693, A p r i l 16, 2010] So. 3d , 

( A l a . C i v . App. 2 0 1 0 ) . 
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Loo n e y a s s e r t s t h a t t h e S t a t e ' s a t t e m p t t o s e r v e t h e 

c o m p l a i n t a t h i s house d i d n o t c o n s t i t u t e p r o p e r s e r v i c e 

b e c a u s e , as he p o i n t s o u t , he was i n j a i l a t t h e t i m e ; 

t h e r e f o r e , t h e S t a t e knew, o r s h o u l d have known, t h a t he was 

n o t a t h i s h o u s e . I n s u p p o r t o f h i s a s s e r t i o n , L o o n e y r e l i e s 

on S t a t e v. $17,636 i n U n i t e d S t a t e s C u r r e n c y , 650 So. 2d 900 

( A l a . C i v . App. 1 9 9 4 ) . I n t h a t c a s e , p o l i c e s e i z e d i l l e g a l 

d r u g s and $17,636 i n c a s h d i s c o v e r e d i n Neuman A l l e n Reed's 

m o t e l room, where he was a r r e s t e d on d r u g - r e l a t e d c h a r g e s . 

Upon h i s a r r e s t , Reed was p l a c e d i n t h e J e f f e r s o n C o u n t y j a i l 

u n t i l h i s t r i a l , when he was c o n v i c t e d o f t h e d r u g c h a r g e s . 

Reed was s e n t e n c e d t o p r i s o n and t r a n s f e r r e d t o t h e K i l b y 

C o r r e c t i o n a l F a c i l i t y . I d . a t 900-01. 

W h i l e Reed was i n t h e J e f f e r s o n C o u n t y j a i l , t h e S t a t e 

f i l e d a p e t i t i o n s e e k i n g f o r f e i t u r e o f t h e c a s h , and t h e t r i a l 

c o u r t g r a n t e d t h e p e t i t i o n . F o u r y e a r s a f t e r t h e f o r f e i t u r e , 

Reed f i l e d a R u l e 6 0 ( b ) ( 4 ) m o t i o n f o r r e l i e f f r o m t h e 

f o r f e i t u r e judgment on t h e g r o u n d t h a t he was n e v e r p r o p e r l y 

s e r v e d w i t h t h e p e t i t i o n and t h a t t h e f o r f e i t u r e p e t i t i o n had 

n o t been t i m e l y f i l e d so as t o meet t h e p r o m p t n e s s r e q u i r e m e n t 

o f § 2 0 - 2 - 9 3 ( c ) , A l a . Code 1975. I d . a t 901. 
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Reed was a r r e s t e d and t h e c u r r e n c y was s e i z e d on J a n u a r y 

5, 1989. The f o r f e i t u r e p r o c e e d i n g s were i n s t i t u t e d on 

F e b r u a r y 23, 1989. When t h e S t a t e f i l e d t h e f o r f e i t u r e 

p e t i t i o n , p r o s e c u t o r s l i s t e d Reed's home a d d r e s s as h i s 

r e s i d e n c e i n Los A n g e l e s , C a l i f o r n i a , e ven t h o u g h t h e y knew, 

o r s h o u l d have known, t h a t he was b e i n g h e l d i n t h e J e f f e r s o n 

C o u n t y j a i l a w a i t i n g t r i a l f o r t h e d r u g c h a r g e s a r i s i n g f r o m 

t h e same s e a r c h d u r i n g w h i c h t h e c u r r e n c y had been s e i z e d . 

I d . a t 901. 

T h i s c o u r t d e t e r m i n e d t h a t s e r v i n g Reed a t h i s Los 

A n g e l e s a d d r e s s and t h e n o t i c e o f t h e f o r f e i t u r e h e a r i n g by 

p u b l i c a t i o n were i n s u f f i c i e n t b e c a u s e s u c h n o t i c e was n o t 

r e a s o n a b l y c a l c u l a t e d t o a p p r i s e Reed o f t h e p e n d i n g a c t i o n . 

I n r e a c h i n g i t s h o l d i n g , t h i s c o u r t r e l i e d on two s i m i l a r 

c a s e s d e c i d e d by t h e U n i t e d S t a t e s Supreme C o u r t , s t a t i n g : 

"The Supreme C o u r t made t h e f o l l o w i n g s t a t e m e n t 
i n M u l l a n e v. C e n t r a l H anover Bank & T r u s t Co., 339 
U.S. 306, 314, 70 S.Ct. 652, 657 , 94 L.Ed. 865 
( 1 9 5 0 ) : 'An e l e m e n t a r y and f u n d a m e n t a l r e q u i r e m e n t 
o f due p r o c e s s i n any p r o c e e d i n g w h i c h i s t o be 
a c c o r d e d f i n a l i t y i s n o t i c e r e a s o n a b l y c a l c u l a t e d ,  
u n d e r a l l t h e c i r c u m s t a n c e s , t o a p p r i s e i n t e r e s t e d  
p a r t i e s o f t h e p e n d e n c y o f t h e a c t i o n and a f f o r d  
them an o p p o r t u n i t y t o p r e s e n t t h e i r o b j e c t i o n s . ' 
( E mphasis added.) F u r t h e r , t h e Supreme C o u r t made 
t h e d e t e r m i n a t i o n i n M u l l a n e , 339 U.S. 306, 70 S.Ct. 
652, 94 L.Ed. 865, t h a t i f an i n d i v i d u a l ' s name and 
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a d d r e s s a r e e i t h e r known o r r e a d i l y a s c e r t a i n a b l e , 
t h e n n o t i c e by p u b l i c a t i o n i s n o t s u f f i c i e n t . 

"The Supreme C o u r t c i t e d M u l l a n e , 339 U.S. 306, 
70 S.Ct. 652, 94 L.Ed. 865, and i t s r a t i o n a l e i n 
R o b i n s o n v. H a n r a h a n , 409 U.S. 38, 93 S.Ct. 30, 34 
L.Ed.2d 47 ( 1 9 7 2 ) . R o b i n s o n i n v o l v e d a f o r f e i t u r e 
p r o c e e d i n g o f an a u t o m o b i l e u s e d i n c o n n e c t i o n w i t h 
an armed r o b b e r y . R o b i n s o n was a r r e s t e d f o r armed 
r o b b e r y and t h e r e a f t e r r e m a i n e d i n t h e Cook C o u n t y 
j a i l a w a i t i n g t r i a l on t h e c h a r g e s . D u r i n g t h e t i m e 
t h a t R o b i n s o n was a w a i t i n g t r i a l , t h e S t a t e o f 
I l l i n o i s m a i l e d n o t i c e o f t h e p e n d i n g f o r f e i t u r e 
p r o c e e d i n g s t o R o b i n s o n ' s home a d d r e s s , r a t h e r t h a n 
t o t h e Cook C o u n t y j a i l . The c i r c u i t c o u r t i n Cook 
C o u n t y o r d e r e d f o r f e i t u r e o f t h e a u t o m o b i l e . When 
R o b i n s o n l e a r n e d o f t h e f o r f e i t u r e , he f i l e d a 
m o t i o n , r e q u e s t i n g t h a t t h e f o r f e i t u r e be s e t a s i d e 
b e c a u s e t h e manner o f n o t i c e d i d n o t co m p l y w i t h due 
p r o c e s s r e q u i r e m e n t s . 

"The Supreme C o u r t made t h e f o l l o w i n g p e r t i n e n t 
s t a t e m e n t s : 

" ' I n t h e i n s t a n t c a s e , t h e S t a t e knew 
t h a t [ R o b i n s o n ] was n o t a t t h e a d d r e s s t o 
w h i c h t h e n o t i c e was m a i l e d and, m o r e o v e r , 
knew a l s o t h a t [ R o b i n s o n ] c o u l d n o t g e t t o 
t h a t a d d r e s s s i n c e he was a t t h a t v e r y t i m e 
c o n f i n e d i n t h e Cook C o u n t y j a i l . Under 
t h e s e c i r c u m s t a n c e s , i t c a n n o t be s a i d t h a t 
t h e S t a t e made any e f f o r t t o p r o v i d e n o t i c e 
w h i c h was " r e a s o n a b l y c a l c u l a t e d " t o 
a p p r i s e [ R o b i n s o n ] o f t h e p e n d e n c y o f t h e 
f o r f e i t u r e p r o c e e d i n g s . ' 

" R o b i n s o n , 409 U.S. a t 40, 93 S.Ct. a t 31-32." 

I d . a t 902. 
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The Supreme C o u r t ' s h o l d i n g s i n M u l l a n e v. C e n t r a l  

H anover Bank & T r u s t , 339 U.S. 30 6 (1950 ), and R o b i n s o n v. 

H a n r a h a n , 409 U.S. 38 ( 1 9 7 2 ) , a r e e q u a l l y a p p l i c a b l e i n t h i s 

c a s e . L ooney was a r r e s t e d a t t h e same t i m e t h a t t h e $680 was 

s e i z e d . He was h e l d i n t h e S t . C l a i r C o u n t y j a i l f r o m t h e 

t i m e o f h i s a r r e s t u n t i l he was t r a n s f e r r e d t o t h e K i l b y 

C o r r e c t i o n a l F a c i l i t y f o r v i o l a t i n g h i s p a r o l e . As was t h e 

c a s e i n b o t h S t a t e v. $17,636 i n U n i t e d S t a t e s C u r r e n c y and 

R o b i n s o n , i n t h i s c a s e t h e S t a t e knew o r s h o u l d have known 

t h a t Looney was n o t a t t h e a d d r e s s l i s t e d as h i s r e s i d e n c e i n 

t h e f o r f e i t u r e p e t i t i o n , and, f u r t h e r , i t knew o r s h o u l d have 

known t h a t Looney c o u l d n o t g e t t o t h a t a d d r e s s b e c a u s e , a t 

t h e t i m e t h e f o r f e i t u r e p e t i t i o n was s e r v e d a t h i s r e s i d e n c e , 

he was c o n f i n e d i n t h e K i l b y C o r r e c t i o n a l F a c i l i t y . We f i n d 

t h e c i r c u m s t a n c e s i n t h i s c a s e t o be i n d i s t i n g u i s h a b l e f r o m 

t h o s e i n S t a t e v. $17 , 636 i n U n i t e d S t a t e s C u r r e n c y and i n 

R o b i n s o n . 

I n i t s b r i e f , t h e S t a t e c l a i m s t h a t t h i s c a s e i s 

d i s t i n g u i s h a b l e f r o m S t a t e v. $17,636 i n U n i t e d S t a t e s  

C u r r e n c y . The S t a t e a r g u e s t h a t , " [ h ] e r e , Looney was s e r v e d 

w i t h n o t i c e on J u l y 22, 2008 ( p e r s o n a l ) ; J u l y 24 , 2008 
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( a t t o r n e y ) , and A u g u s t 28, 2008 ( p u b l i c a t i o n ) . " The S t a t e 

a s s e r t s , w i t h o u t c i t i n g t o any e v i d e n c e , t h a t Looney had 

knowledge o f t h e p e t i t i o n . I t t h e n s t a t e s t h a t h i s a t t o r n e y 

o f r e c o r d a c c e p t e d s e r v i c e . We f a i l t o see how t h i s b r i e f 

e x p l a n a t i o n i n any way d i s t i n g u i s h e s L o o n e y ' s c a s e f r o m S t a t e  

v. $17,636 i n U n i t e d S t a t e s C u r r e n c y as t o t h e p u r p o r t e d 

s e r v i c e on Looney a t h i s A s h v i l l e a d d r e s s o r s e r v i c e by 

p u b l i c a t i o n . The r e c o r d i n d i c a t e s t h a t on J u l y 22, 2008, when 

t h e S t a t e c l a i m s Looney was s e r v e d a t h i s house i n A s h v i l l e , 

L o o n e y was i n c a r c e r a t e d i n t h e K i l b y C o r r e c t i o n a l F a c i l i t y i n 

Montgomery C o u n t y . L i k e w i s e , when n o t i c e o f t h e f o r f e i t u r e 

h e a r i n g was p u b l i s h e d i n a S t . C l a i r C o u n t y n e w s p a p e r , L o o n e y 

was i n c a r c e r a t e d i n Montgomery C o u n t y . As i n S t a t e v. $17,636  

i n U n i t e d S t a t e s C u r r e n c y , u n d e r t h e c i r c u m s t a n c e s i n t h i s 

c a s e , i t c a n n o t be s a i d t h a t t h e S t a t e made any e f f o r t t o 

p r o v i d e p e r s o n a l s e r v i c e o r n o t i c e by p u b l i c a t i o n t h a t was 

" r e a s o n a b l y c a l c u l a t e d " t o a p p r i s e Looney o f t h e p e n d e n c y o f 

t h e f o r f e i t u r e p r o c e e d i n g s . F u r t h e r m o r e , we n o t e t h a t R u l e 

4 ( c ) ( 5 ) , A l a . R. C i v . P., p r o v i d e s t h a t s e r v i c e o f p r o c e s s on 

a p e r s o n i n c a r c e r a t e d i n any p e n a l i n s t i t u t i o n o r d e t e n t i o n 

f a c i l i t y w i t h i n A l a b a m a , as Loo n e y was when t h e f o r f e i t u r e 
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p e t i t i o n was f i l e d , s h a l l be made by s e r v i n g t h e i n d i v i d u a l , 

t h u s p r e c l u d i n g v a l i d s e r v i c e by p u b l i c a t i o n . 

As t o s e r v i n g t h e p e t i t i o n on L o o n e y ' s " a t t o r n e y o f 

r e c o r d , " t h e S t a t e has f a i l e d t o c i t e a l e g a l b a s i s f o r i t s 

c l a i m t h a t p r o v i d i n g a copy o f a summons and c o m p l a i n t t o a 

p a r t y ' s a t t o r n e y , w i t h o u t more, c o n s t i t u t e s p r o p e r s e r v i c e . 

R u l e 4 ( c ) ( 5 ) , A l a . R. C i v . P., does n o t s p e c i f i c a l l y a u t h o r i z e 

an a t t o r n e y f o r an i n c a r c e r a t e d p e r s o n t o a c c e p t s e r v i c e on 

b e h a l f o f t h a t p e r s o n . F u r t h e r m o r e , as o f A u g u s t 1, 2004, 

R u l e 4 ( h ) , A l a . R. C i v . P., was amended so t h a t i t no l o n g e r 

e x p l i c i t l y a u t h o r i z e s an a t t o r n e y t o a c c e p t o r w a i v e s e r v i c e 

o f p r o c e s s on b e h a l f o f a d e f e n d a n t . 

Even i f we were t o g i v e t h e S t a t e t h e b e n e f i t o f r e a d i n g 

R u l e 4 ( c ) ( 5 ) i n c o n j u n c t i o n w i t h R u l e 4 ( c ) ( 1 ) , w h i c h p r o v i d e s 

t h a t , i n t h e c a s e o f an i n d i v i d u a l , s e r v i c e may be p e r f e c t e d 

by " d e l i v e r i n g a copy o f t h e summons and t h e c o m p l a i n t t o an 

a g e n t a u t h o r i z e d by a p p o i n t m e n t o r by l a w t o r e c e i v e s e r v i c e 

o f p r o c e s s , " t h e r e i s no e v i d e n c e i n t h e r e c o r d i n d i c a t i n g 

t h a t L o o n e y a u t h o r i z e d B e l l t o r e c e i v e s e r v i c e on h i s b e h a l f . 
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I n C o l v i n v. C o l v i n , 628 So. 2d 802 ( A l a . C i v . App. 

1 9 9 3 ) , d e c i d e d u n d e r t h e f o r m e r v e r s i o n o f R u l e 4 ( h ) , t h i s 

c o u r t c o n s i d e r e d w h e t h e r an a t t o r n e y f o r one o f t h e p a r t i e s i n 

a d i v o r c e a c t i o n was "an a g e n t a u t h o r i z e d b y a p p o i n t m e n t o r b y 

l a w t o r e c e i v e s e r v i c e o f p r o c e s s " f o r p u r p o s e s o f R u l e 

4 ( c ) ( 1 ) , A l a . R. C i v . P. I n C o l v i n , t h e c a s e - a c t i o n summary 

i n d i c a t e d t h a t Ed Massey, t h e w i f e ' s a t t o r n e y , had a c c e p t e d 

s e r v i c e . A l t h o u g h i t i s n o t c l e a r f r o m t h e o p i n i o n , 

a p p a r e n t l y a t some p o i n t a f t e r t h e " s e r v i c e " o f t h e c o m p l a i n t 

and summons, Massey f i l e d a m o t i o n t o w i t h d r a w f r o m t h e c a s e , 

and no o t h e r r e s p o n s i v e p l e a d i n g , m o t i o n , a n swer, o r w a i v e r o f 

n o t i c e a p p e a r e d i n t h e r e c o r d . C o l v i n , 628 So. 2d a t 802. 

T h i s c o u r t c o n c l u d e d t h a t , u n d e r t h e c i r c u m s t a n c e s , M assey was 

n o t an a g e n t a u t h o r i z e d t o a c c e p t s e r v i c e p u r s u a n t t o R u l e 

4 ( c ) ( 1 ) and, t h e r e f o r e , t h a t t h e d e f a u l t judgment e n t e r e d 

a g a i n s t t h e w i f e was v o i d . We e x p l a i n e d t h e h o l d i n g as 

f o l l o w s : 

" T h e r e i s no c r e d i b l e e v i d e n c e i n t h e r e c o r d 
r e f l e c t i n g an a p p o i n t m e n t o f M a s s e y as a g e n t f o r t h e 
w i f e f o r p u r p o s e s o f s e r v i c e o f p r o c e s s , n o r a r e we 
c i t e d t o a n y r u l e o r l a w w h e r e b y he i s ' a u t h o r i z e d 
b y ... l a w ' t o a c c e p t s e r v i c e o f p r o c e s s f o r h i s 
c l i e n t , o t h e r t h a n i n a c c o r d a n c e w i t h R u l e 4 ( h ) . We 
n o t e w i t h i n t e r e s t t h e C o m m i t t e e Comments on t h e 
amendment o f R u l e 4 ( c ) ( 1 ) , v i z : 
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"'The c o m m i t t e e n o t e s t h a t c o u r t s s h o u l d be 
v i g i l a n t t o p r o t e c t t h e r i g h t s o f 
d e f e n d a n t s when d e f a u l t j u d g m e n t s a r e 
e n t e r e d on t h e b a s i s o f s e r v i c e upon an 
a g e n t o f t h e d e f e n d a n t . On m o t i o n t o s e t 
a s i d e a d e f a u l t o r on m o t i o n f o r r e l i e f 
f r o m a d e f a u l t , where s e r v i c e has been 
a t t e m p t e d on a p e r s o n a l l e g e d t o be o r 
p u r p o r t i n g t o be an a g e n t , no p r e s u m p t i o n  
o f a g e n c y s h o u l d be i n d u l g e d i n w i t h 
r e s p e c t t o s u c h s e r v i c e and t h e c o u r t 
s h o u l d be s a t i s f i e d t h a t t h e p e r s o n upon 
whom s e r v i c e was a t t e m p t e d was i n f a c t t h e 
a u t h o r i z e d a g e n t o f t h e d e f e n d a n t b e f o r e 
r e f u s i n g t o g r a n t r e l i e f f r o m a d e f a u l t 
j u d g m e n t . ' 

" T h i s i s i n k e e p i n g w i t h t h e many p r i o r d e c i s i o n s o f 
t h i s c o u r t h o l d i n g t h a t d e f a u l t j u d g m e n t s a r e n o t 
f a v o r e d b y t h e c o u r t s , and t h a t d i s c r e t i o n t o g r a n t 
same s h o u l d be r e s o l v e d i n f a v o r o f t h e d e f a u l t i n g 
p a r t y when t h e r e i s d o u b t as t o t h e p r o p r i e t y 
t h e r e o f . R u l e s 5 5 ( c ) , 6 0 ( b ) , [ A l a . ] R. C i v . P.; 
W i l l i a m s v. C u r r y , 455 So. 2d 43 ( A l a . C i v . App. 
1 9 8 4 ) . 

" N e i t h e r t h e A l a b a m a Code n o r o u r R u l e s o f C i v i l 
P r o c e d u r e a u t h o r i z e p r o c e s s s e r v i c e on t h e 
d e f e n d a n t ' s a t t o r n e y u n l e s s p e r f o r m e d i n c o m p l i a n c e 
w i t h R u l e 4 ( h ) , S i n g l e t o n v. A l l e n , 431 So. 2d 547 
( A l a . C i v . App. 1 9 8 3 ) , o r u n l e s s t h e r e i s c r e d i b l e 
e v i d e n c e o f t h e a p p o i n t m e n t o f t h e a t t o r n e y as a g e n t 
f o r p u r p o s e s o f s e r v i c e o f p r o c e s s , o r t h a t he i s 
a u t h o r i z e d by l a w i n a c c o r d a n c e w i t h R u l e 4 ( c ) ( 1 ) as 
amended by t h e R u l e s C o m m i t t e e i n 1992." 

C o l v i n , 628 So. 2d a t 803 ( e m p h a s i s a d d e d ) . 

I n t h i s c a s e , t h e r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g 

t h a t L o o n e y a p p o i n t e d B e l l as h i s a g e n t f o r p u r p o s e s o f 
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s e r v i c e o f p r o c e s s . B e l l d i d n o t e n t e r an a p p e a r a n c e i n t h e 

f o r f e i t u r e a c t i o n , and no r e s p o n s i v e p l e a d i n g s were f i l e d . 

L o o n e y a s s e r t s t h a t B e l l was n e v e r h i r e d o r a p p o i n t e d t o 

r e p r e s e n t h i m i n t h e c i v i l f o r f e i t u r e a c t i o n . I n f a c t , i n May 

2010, B e l l n o t i f i e d t h e c o u r t t h a t he was n o t r e p r e s e n t i n g 

L o o n e y i n t h e c i v i l f o r f e i t u r e a c t i o n . L i k e w i s e , t h e S t a t e 

has n o t c i t e d any r u l e o r s t a t u t e p u r s u a n t t o w h i c h B e l l was 

a u t h o r i z e d by l a w t o a c c e p t s e r v i c e o f p r o c e s s on b e h a l f o f 

L o o n e y . 

B a s e d on t h e a u t h o r i t i e s p r e v i o u s l y c i t e d , we c o n c l u d e 

t h a t L o o n e y ' s r i g h t t o due p r o c e s s was v i o l a t e d b e c a u s e none 

o f t h e S t a t e ' s p u r p o r t e d means o f s e r v i c e i n t h i s c a s e , i . e . , 

s e r v i c e o f t h e f o r f e i t u r e p e t i t i o n a t L o o n e y ' s h o u s e , s e r v i c e 

b y p u b l i c a t i o n , o r p r o v i d i n g a c o p y o f t h e p e t i t i o n t o 

L o o n e y ' s " a t t o r n e y o f r e c o r d , " were p r o p e r , and, t h u s , t h e 

f o r f e i t u r e j u d g m e n t was v o i d . B e c a u s e we h o l d t h a t s e r v i c e 

was i m p r o p e r , we n e e d n o t c o n s i d e r t h e t i m e l i n e s s o f t h e 

f o r f e i t u r e p e t i t i o n . 

F o r t h e r e a s o n s s e t f o r t h a b o v e , t h e t r i a l c o u r t e r r e d i n 

d e n y i n g L o o n e y ' s m o t i o n f o r r e l i e f f r o m t h e u n d e r l y i n g 

f o r f e i t u r e j u d g m e n t . The j u d g m e n t d e n y i n g L o o n e y ' s R u l e 
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6 0 ( b ) ( 4 ) m o t i o n i s r e v e r s e d , and we remand t h i s c a u s e f o r 

e n t r y o f a judgment c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

A l l t h e j u d g e s c o n c u r . 
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