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THOMPSON, P r e s i d i n g Judge. 

The J e f f e r s o n County Department of Human Resources 

("DHR") appeals a judgment denying i t s p e t i t i o n s s e e k i n g t o 

t e r m i n a t e the p a r e n t a l r i g h t s of L.S. ("the mother") t o C.M. 
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and K.S. ( h e r e i n a f t e r sometimes r e f e r r e d t o as "the 

c h i l d r e n " ) . 

We note t h a t a l t h o u g h the s e p a r a t e a c t i o n s r e l a t e d t o the 

c h i l d r e n were not f o r m a l l y c o n s o l i d a t e d i n the j u v e n i l e c o u r t , 

the p a r t i e s and the j u v e n i l e c o u r t t r e a t e d the a c t i o n s as i f 

they had been c o n s o l i d a t e d . I n A p r i l 2008, P.W. ("the 

m a t e r n a l grandmother") moved t o i n t e r v e n e , and the j u v e n i l e 

c o u r t g r a n t e d t h a t motion. The m a t e r n a l grandmother d i d not 

a s s e r t a c l a i m s e e k i n g c u s t o d y of the c h i l d r e n ; r a t h e r , she 

t e s t i f i e d a t the t e r m i n a t i o n h e a r i n g t h a t she wanted t o be a 

r e l a t i v e placement f o r the c h i l d r e n . 

On J u l y 30, 2008, DHR f i l e d s e p a r a t e p e t i t i o n s s e e k i n g t o 

t e r m i n a t e the mother's p a r e n t a l r i g h t s t o two of her c h i l d r e n , 

C.M. and K.S. 1 The h e a r i n g on DHR's p e t i t i o n s was c o n t i n u e d 

s e v e r a l times and was u l t i m a t e l y conducted on F e b r u a r y 17, 

2010. On March 15, 2010, the j u v e n i l e c o u r t e n t e r e d a s i n g l e 

judgment r e l a t i n g t o b o t h a c t i o n s i n which i t d e n i e d DHR's 

p e t i t i o n s s e e k i n g t o t e r m i n a t e p a r e n t a l r i g h t s . DHR f i l e d a 

1The p e t i t i o n s a l s o a l l e g e d t h a t the c h i l d r e n had no l e g a l 
f a t h e r s , and DHR sought t o t e r m i n a t e the p a r e n t a l r i g h t s of 
any f a t h e r of the c h i l d r e n . No man c l a i m i n g t o be the f a t h e r 
of e i t h e r c h i l d defended t h i s a c t i o n . 
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postjudgment motion, which the j u v e n i l e c o u r t d e n i e d . DHR 

t i m e l y appealed. 

The r e c o r d i n d i c a t e s t h a t C.M. was born i n March 2002 and 

t h a t i n 2005, the mother l o s t c u s t o d y of C.M. and h i s two 

o l d e r s i b l i n g s , K.C. and C.S.; i t appears t h a t a t some p o i n t 

t h e r e a f t e r c u s t o d y of C.M. and the o l d e r s i b l i n g s was awarded 

t o the c h i l d r e n ' s m a t e r n a l aunt and the m a t e r n a l grandmother. 2 

The mother e x p l a i n e d t h a t she had l o s t c u s t o d y because she had 

t e s t e d p o s i t i v e f o r the use of c o c a i n e and m a r i j u a n a and 

because she c o u l d not p r o v i d e h o u s i n g f o r C.M., K.C., and C.S. 

K.S. was born i n A p r i l 2006, and she was a p p a r e n t l y 

i m m e d i a t e l y p l a c e d i n the c u s t o d y of the m a t e r n a l aunt and the 

m a t e r n a l grandmother. The mother has never had c u s t o d y of 

K.S. 

2The o r d e r awarding c u s t o d y of C.M. and h i s two o l d e r 
s i b l i n g s t o the m a t e r n a l aunt and the m a t e r n a l grandmother i s 
not c o n t a i n e d i n the r e c o r d on a p p e a l . The r e c o r d i n d i c a t e s 
t h a t those c h i l d r e n were removed from the mother's cu s t o d y 
p u r s u a n t t o a dependency p e t i t i o n i n 2005; K.S. was born i n 
A p r i l 2006, and she was a p p a r e n t l y p l a c e d i n the c u s t o d y of 
the m a t e r n a l grandmother and the m a t e r n a l aunt. I n dependency 
p e t i t i o n s f i l e d i n December 2006, DHR r e f e r r e d t o the m a t e r n a l 
aunt and m a t e r n a l grandmother as the " c u s t o d i a n s " of the 
c h i l d r e n and t h e i r s i b l i n g s . 
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On December 16, 2006, DHR f i l e d p e t i t i o n s s e e k i n g t o have 

C.M. and K.S. and t h e i r o l d e r s i b l i n g s removed from the 

c u s t o d y of the m a t e r n a l grandmother and the m a t e r n a l aunt and 

d e c l a r e d dependent. I n those p e t i t i o n s , DHR a l l e g e d t h a t K.S. 

had been s e v e r e l y burned and t h a t her c u s t o d i a n s ' e x p l a n a t i o n s 

of the cause of the i n j u r y were i n c o n s i s t e n t . We note t h a t 

a l t h o u g h a l l f o u r c h i l d r e n were i n i t i a l l y p l a c e d i n f o s t e r 

care t o g e t h e r , C.S. was e v e n t u a l l y p l a c e d i n the c u s t o d y of a 

r e l a t i v e and K.C. was p l a c e d i n the c u s t o d y of her godmother. 

C.S. and K.C. are not s u b j e c t s of t h i s a p p e a l . C.M. and K.S. 

( h e r e i n a f t e r t o g e t h e r r e f e r r e d t o as "the c h i l d r e n " ) have 

remained i n f o s t e r care s i n c e December 2006. 

I n 2005, when DHR f i r s t became i n v o l v e d w i t h the f a m i l y , 

the DHR s o c i a l worker o r i g i n a l l y a s s i g n e d the case f o r m u l a t e d 

an I n d i v i d u a l i z e d S e r v i c e P l a n ("ISP"). Pursuant t o t h a t ISP, 

the s o c i a l worker a r r a n g e d f o r the mother t o o b t a i n s u b s t a n c e -

abuse t r e a t m e n t and a p s y c h o l o g i c a l e x a m i n a t i o n . The r e c o r d 

c o n t a i n s no e v i d e n c e p e r t a i n i n g t o the r e s u l t s of the 

p s y c h o l o g i c a l e x a m i n a t i o n . Other g o a l s of the ISP were t h a t 

the mother submit t o random d r u g - s c r e e n t e s t i n g , a t t e n d 

A l c o h o l i c s Anonymous or N a r c o t i c s Anonymous meetings, a t t e n d 
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p a r e n t i n g c l a s s e s , and m a i n t a i n employment and a s t a b l e 

r e s i d e n c e . 

The mother t e s t i f i e d t h a t she had completed an i n p a t i e n t 

substance-abuse t r e a t m e n t program i n 2006. A t the t e r m i n a t i o n 

h e a r i n g , the mother t e s t i f i e d t h a t she had not used drugs 

s i n c e she had completed substance-abuse t r e a t m e n t i n 2006. 

She l a t e r t e s t i f i e d t h a t , a t the time of the Feb r u a r y 17, 

2010, t e r m i n a t i o n h e a r i n g , she had been " c l e a n " f o r two 

months. The mother c l a r i f i e d t h a t she had not used c o c a i n e 

s i n c e September 2009 and t h a t she had l a s t used m a r i j u a n a a 

few months b e f o r e the t e r m i n a t i o n h e a r i n g . 

The mother a d m i t t e d t h a t she had not s u b m i t t e d t o the 

random drug s c r e e n s r e q u i r e d by DHR under a " c o l o r c o d i n g " 

system. The mother t e s t i f i e d t h a t she had no p a r t i c u l a r 

reason f o r f a i l i n g t o t a k e those d r u g - s c r e e n t e s t s . 

P r i o r t o the t e r m i n a t i o n h e a r i n g , the mother had 

s u b m i t t e d t o d r u g - s c r e e n t e s t s t h a t appear t o r e l a t e p r i m a r i l y 

t o the dates of the p e r i o d i c - r e v i e w h e a r i n g s i n t h i s m a t t e r . 

DHR s u b m i t t e d i n t o e v i d e n c e the r e s u l t s f o r the 10 d r u g - s c r e e n 
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t e s t s t o which the mother had s u b m i t t e d s i n c e 2005. 3 Seven of 

the 10 d r u g - s c r e e n t e s t s were p o s i t i v e f o r the use of c o c a i n e , 

m a r i j u a n a , or b o t h . 4 Most r e c e n t l y , the mother had t e s t e d 

p o s i t i v e f o r c o c a i n e and m a r i j u a n a a t a September 2009 r e v i e w 

h e a r i n g . The mother a l s o t e s t e d p o s i t i v e f o r the use of 

m a r i j u a n a a t the time of the F e b r u a r y 2010 t e r m i n a t i o n 

h e a r i n g . 

L i n d a Ward, the DHR s o c i a l worker a s s i g n e d t o the case 

between J a n u a r y 2007 and J a n u a r y 2008, t e s t i f i e d t h a t the 

mother made no p r o g r e s s toward r e u n i f i c a t i o n d u r i n g the time 

she had been a s s i g n e d t o the case. Ward s t a t e d t h a t she had 

never known the mother's whereabouts and t h a t the o n l y way t o 

c o n t a c t the mother had been t o l e a v e messages w i t h the 

m a t e r n a l grandmother. 

The mother t e s t i f i e d t h a t she had not been employed i n 

2006 or 2007. The mother worked f u l l time as a cook i n 2008, 

3A DHR s o c i a l worker t e s t i f i e d t h a t , under the c o l o r -
c o d i n g d r u g - s c r e e n t e s t i n g program, the mother, had she been 
c o m p l i a n t w i t h t h a t program, would have s u b m i t t e d t o more than 
10 d r u g - s c r e e n t e s t s i n the more than 3 years the c h i l d r e n 
were i n f o s t e r c a r e . 

4The dates of those p o s i t i v e d r u g - s c r e e n t e s t s were J u l y 
1, 2005; J a n u a r y 23, 2006; May 30, 2006; November 8, 2006; 
Febr u a r y 22, 2008; March 19, 2009; and September 11, 2009. 
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and she s t a t e d t h a t she had earned a p p r o x i m a t e l y $190 p e r 

week. The mother t e s t i f i e d t h a t she had worked a p p r o x i m a t e l y 

two t o t h r e e months f o r a t e m p o r a r y - s e r v i c e s company i n 2009. 

At the time of the t e r m i n a t i o n h e a r i n g , the mother was 

unemployed but was a t t e n d i n g a j o b - t r a i n i n g program. The 

mother s t a t e d t h a t she r e c e i v e d $150 from t h a t program each 

time she completed a j o b - t r a i n i n g c l a s s ; she s t a t e d t h a t " i t 

might t a k e a month, two months" t o complete each of those 

c l a s s e s . 

The mother t e s t i f i e d t h a t she had m a i n t a i n e d the same 

three-bedroom home s i n c e 2007. A c c o r d i n g t o the mother, her 

monthly expenses were a p p r o x i m a t e l y $1,100. The mother 

e x p l a i n e d t h a t the m a t e r n a l grandmother h e l p e d her pay her 

monthly expenses. The mother t e s t i f i e d t h a t she c o u l d not say 

t h a t the m a t e r n a l grandmother had committed t o s u p p o r t her 

f i n a n c i a l l y , but she s t a t e d t h a t the m a t e r n a l grandmother 

" h e l p s " her f i n a n c i a l l y . 

I n November 2007, the j u v e n i l e c o u r t e n t e r e d an o r d e r 

r e q u i r i n g the mother t o pay $100 p e r month i n c h i l d s u p p o r t . 

The mother t e s t i f i e d t h a t , a t the time of the F e b r u a r y 2010 
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t e r m i n a t i o n h e a r i n g , she had p a i d a t o t a l of a p p r o x i m a t e l y 

$200 i n c h i l d s u p p o r t . 

The mother t e s t i f i e d t h a t she v i s i t e d the c h i l d r e n e v e r y 

t h i r d F r i d a y . The mother s t a t e d t h a t she does not have 

t r a n s p o r t a t i o n , so the m a t e r n a l grandmother would d r i v e her t o 

a McDonald's r e s t a u r a n t t o meet the f o s t e r mother and the 

c h i l d r e n f o r v i s i t a t i o n . We note t h a t , d u r i n g the pendency of 

t h i s m a t t e r , the m a t e r n a l grandmother was awarded u n s u p e r v i s e d 

v i s i t a t i o n w i t h the c h i l d r e n but t h a t t h a t v i s i t a t i o n was 

l a t e r o r d e r e d t o be s u p e r v i s e d . 

The mother t e s t i f i e d t h a t her v i s i t a t i o n w i t h the 

c h i l d r e n was not r e q u i r e d t o be s u p e r v i s e d . As noted e a r l i e r , 

the mother s t a t e d t h a t she had no t r a n s p o r t a t i o n and t h a t she 

r e l i e d on the m a t e r n a l grandmother t o take her t o v i s i t the 

c h i l d r e n ; a c c o r d i n g t o the mother, the s u p e r v i s i o n of 

v i s i t a t i o n o c c u r r e d because the m a t e r n a l grandmother was 

p r e s e n t . 

Charm Doughtery, the DHR s o c i a l worker a s s i g n e d t o the 

case from J a n u a r y 2008 u n t i l the t e r m i n a t i o n h e a r i n g , 

t e s t i f i e d t h a t , s i n c e she has worked on the case, a l l the 

mother's and the m a t e r n a l grandmother's v i s i t a t i o n s w i t h the 
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c h i l d r e n have been s u p e r v i s e d . Doughtery e x p l a i n e d t h a t the 

mother's v i s i t a t i o n has been s u p e r v i s e d because of the 

mother's l a c k of honesty and her f a i l u r e t o comply w i t h c o u r t 

o r d e r s . Doughtery t e s t i f i e d t h a t she was concerned t h a t the 

mother and the c h i l d r e n d i d not have a s t r o n g bond because of 

the i n f r e q u e n c y of the mother's v i s i t a t i o n s w i t h the c h i l d r e n . 

A t the time of the t e r m i n a t i o n h e a r i n g , the mother had 

e n r o l l e d i n a program p r o v i d i n g p a r e n t i n g c l a s s e s . The mother 

t e s t i f i e d t h a t she had r e c e n t l y a t t e n d e d one of the f i v e 

r e q u i r e d p a r e n t i n g c l a s s e s i n t h a t program. The mother 

t e s t i f i e d t h a t the d e l a y i n her s t a r t i n g p a r e n t i n g c l a s s e s was 

a t t r i b u t a b l e t o Ward and Doughtery's f a i l u r e t o e n r o l l her i n 

those c l a s s e s , and she s t a t e d t h a t Doughtery had l o s t one s e t 

of her e n r o l l m e n t papers f o r those c l a s s e s , t h e r e b y d e l a y i n g 

her e n t r y i n t o those c l a s s e s . 

Doughtery and Ward t e s t i f i e d t h a t the o n l y r e l a t i v e 

i d e n t i f i e d by the mother as a p o s s i b l e r e l a t i v e r e s o u r c e and 

who was w i l l i n g t o c a r e f o r the c h i l d r e n was the m a t e r n a l 

grandmother. N e i t h e r s o c i a l worker c o n s i d e r e d the m a t e r n a l 

grandmother t o be a v i a b l e r e l a t i v e placement f o r the 

c h i l d r e n . Doughtery t e s t i f i e d r e g a r d i n g the A p r i l 2006 burn 
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i n c i d e n t t h a t r e s u l t e d i n the c h i l d r e n and t h e i r s i b l i n g s ' 

b e i n g taken i n t o p r o t e c t i v e c u s t o d y . A c c o r d i n g t o Doughtery, 

the m a t e r n a l aunt and the m a t e r n a l grandmother were p r e s e n t a t 

the time K.S. was b u r n e d . Doughtery t e s t i f i e d t h a t K.S. 

r e c e i v e d severe burns t o her f o r e h e a d , the back o f her head, 

her c h e s t , and her l e g . 5 No evi d e n c e p e r t a i n i n g t o the o r i g i n 

o f the burns was p r e s e n t e d a t the t e r m i n a t i o n h e a r i n g . 

A t the t e r m i n a t i o n h e a r i n g , the m a t e r n a l grandmother 

t e s t i f i e d t h a t she was a t work on the ev e n i n g t h a t K.S. was 

burned and t h a t the m a t e r n a l aunt was the one p r e s e n t i n the 

home when the i n j u r y o c c u r r e d . The m a t e r n a l grandmother 

t e s t i f i e d t h a t she purchased o v e r - t h e - c o u n t e r m e d i c a t i o n s f o r 

the i n j u r y the next day and t h a t t h a t e v e n i n g she took K.S. t o 

the h o s p i t a l f o r t r e a t m e n t when the burns d i d not appear t o be 

h e a l i n g . Doughtery t e s t i f i e d t h a t , a f t e r the h o s p i t a l had 

n o t i f i e d DHR o f K.S.'s i n j u r y , DHR i n i t i a t e d a c h i l d - a b u s e and 

n e g l e c t ("CA/N") i n v e s t i g a t i o n . That CA/N i n v e s t i g a t i o n 

5 A f t e r t h a t t e s t i m o n y , the mother's a t t o r n e y o b j e c t e d f o r 
the f i r s t time t o Doughtery's t e s t i f y i n g r e g a r d i n g an i n c i d e n t 
t h a t o c c u r r e d b e f o r e she was a s s i g n e d t o the case. The 
j u v e n i l e c o u r t s u s t a i n e d the o b j e c t i o n , b ut t h e r e i s no 
i n d i c a t i o n t h a t the mother sought t o s t r i k e the t e s t i m o n y 
a l r e a d y p r o v i d e d or t h a t the j u v e n i l e c o u r t d i d so. 
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r e s u l t e d i n a f i n d i n g o f " i n d i c a t e d " f o r n e g l e c t and 

inadequate s u p e r v i s i o n o f K.S. by the m a t e r n a l grandmother. 

A l s o , Ward t e s t i f i e d t h a t i n a d d i t i o n t o moving t o 

i n t e r v e n e i n the a c t i o n , the m a t e r n a l grandmother had 

i n i t i a l l y had u n s u p e r v i s e d v i s i t a t i o n w i t h the c h i l d r e n . 

However, Ward t e s t i f i e d t h a t , i n May 2007, the c h i l d r e n ' s 

f o s t e r mother c o n t a c t e d her t o i n f o r m her t h a t when K.S. had 

r e t u r n e d from v i s i t a t i o n w i t h the m a t e r n a l grandmother she had 

a b l a c k eye and b r u i s e s on her f o r e h e a d and l i p . Ward s t a t e d 

t h a t the m a t e r n a l grandmother c l a i m e d t o have been unaware 

t h a t the c h i l d had been i n j u r e d . DHR conducted a CA/N 

i n v e s t i g a t i o n t h a t y i e l d e d a f i n d i n g of " i n d i c a t e d " f o r 

inadequate s u p e r v i s i o n of K.S. by the m a t e r n a l grandmother. 

A f t e r May 2007, the m a t e r n a l grandmother's v i s i t a t i o n was 

suspended f o r a p e r i o d . The r e c o r d i n d i c a t e s t h a t the 

m a t e r n a l grandmother's v i s i t a t i o n was r e i n s t a t e d a t some p o i n t 

a f t e r Ward was no l o n g e r the s o c i a l worker a s s i g n e d t o the 

case. I n June 2009, DHR moved t o suspend the m a t e r n a l 

grandmother's v i s i t a t i o n w i t h the c h i l d r e n ; i n i t s motion, DHR 

a l l e g e d t h a t the m a t e r n a l grandmother had r e c e n t l y been 

a r r e s t e d on charges of p o s s e s s i o n of a c o n t r o l l e d substance 

11 



2090668 

and t h a t t h e r e had been two r e c e n t i n c i d e n t s of v i o l e n c e i n 

her home. On J u l y 13, 2009, the j u v e n i l e c o u r t o r d e r e d t h a t 

the m a t e r n a l grandmother r e c e i v e o n l y s u p e r v i s e d v i s i t a t i o n 

w i t h the c h i l d r e n . 

Doughtery s t a t e d t h a t , i n a d d i t i o n t o the two " i n d i c a t e d " 

CA/N r e p o r t s r e l a t i n g t o the grandmother i n which K.S. was the 

c h i l d a t i s s u e , she had o t h e r concerns about the 

a p p r o p r i a t e n e s s of the m a t e r n a l grandmother as a r e l a t i v e 

r e s o u r c e . Doughtery t e s t i f i e d t h a t t h e r e were a d d i t i o n a l CA/N 

r e p o r t s i n v o l v i n g someone w i t h the m a t e r n a l grandmother's 

S o c i a l S e c u r i t y number, but she s t a t e d t h a t the m a t e r n a l 

grandmother had c l a i m e d not t o know the o t h e r p a r t i e s i n v o l v e d 

i n those i n c i d e n t s . Doughtery a l s o t e s t i f i e d t h a t , i n 2005 or 

2006, the m a t e r n a l grandmother had t e s t e d p o s i t i v e f o r i l l e g a l 

drugs and had t e m p o r a r i l y l o s t c u s t o d y of her minor daughter, 

J.W., the mother's s i s t e r . A l s o , Doughtery s t a t e d t h a t she 

had h e a r d a r e p o r t t h a t J.W. had stabbed her o l d e r b r o t h e r 

d u r i n g an a l t e r c a t i o n a t the m a t e r n a l grandmother's home and 

t h a t , d u r i n g another i n c i d e n t , the m a t e r n a l grandmother had 

s u f f e r e d a broken arm a f t e r a c o n f r o n t a t i o n w i t h her son. 

DHR's CA/N i n v e s t i g a t i o n i n t o those i n c i d e n t s r e s u l t e d i n a 
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"not i n d i c a t e d " f i n d i n g r e g a r d i n g two a s p e c t s of t h a t 

i n v e s t i g a t i o n and an "unable t o co m p l e t e " f i n d i n g r e g a r d i n g 

another a s p e c t . 

The m a t e r n a l grandmother acknowledged t h a t t h e r e had been 

problems i n her home between J.W. and her son, but she 

t e s t i f i e d t h a t her son no l o n g e r l i v e d i n the home or v i s i t e d 

because, a t the time of the t e r m i n a t i o n h e a r i n g , he was i n 

p r i s o n . I n a d d i t i o n , the m a t e r n a l grandmother was a r r e s t e d i n 

October 2009 f o r p o s s e s s i o n of a c o n t r o l l e d s u b s t a n c e . The 

m a t e r n a l grandmother t e s t i f i e d t h a t she had her s i s t e r ' s 

p r e s c r i p t i o n m e d i c a t i o n when she was a r r e s t e d on t h a t charge, 

and she s t a t e d t h a t the charge had been d i s m i s s e d . 

Doughtery t e s t i f i e d t h a t she had not attempted t o c o n t a c t 

C.M.'s a l l e g e d f a t h e r ; she s t a t e d t h a t o t h e r s o c i a l workers 

had been u n s u c c e s s f u l i n t h e i r attempts t o l o c a t e him. No 

evi d e n c e was p r e s e n t e d i n d i c a t i n g t h a t any person i n v o l v e d i n 

t h i s case knew the i d e n t i t y of the f a t h e r of K.S. 

I n response t o q u e s t i o n i n g by the mother, Doughtery 

s t a t e d t h a t she had not i n v e s t i g a t e d the m a t e r n a l aunt as a 

p o s s i b l e r e l a t i v e r e s o u r c e and t h a t another aunt, E.C., had 

s t a t e d t h a t she was not i n t e r e s t e d i n s e r v i n g as a placement 
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f o r the c h i l d r e n . Doughtery t e s t i f i e d t h a t the c h i l d r e n are 

a d o p t a b l e and t h a t she b e l i e v e d i t was i n the c h i l d r e n ' s b e s t 

i n t e r e s t s t o t e r m i n a t e the mother's p a r e n t a l r i g h t s . 

Our j u v e n i l e c o u r t s use a two-pronged t e s t t o determine 

whether t o t e r m i n a t e p a r e n t a l r i g h t s : 

"A j u v e n i l e c o u r t i s r e q u i r e d t o a p p l y a 
two-pronged t e s t i n d e t e r m i n i n g whether t o t e r m i n a t e 
p a r e n t a l r i g h t s : ( 1 ) c l e a r and c o n v i n c i n g e v i d e n c e 
must su p p o r t a f i n d i n g t h a t the c h i l d i s dependent; 
and (2) the c o u r t must p r o p e r l y c o n s i d e r and r e j e c t 
a l l v i a b l e a l t e r n a t i v e s t o a t e r m i n a t i o n of p a r e n t a l 
r i g h t s 

B.M. v. S t a t e , 895 So. 2d 319, 331 ( A l a . C i v . App. 2004) 

( c i t i n g Ex p a r t e B e a s l e y , 564 So. 2d 950, 954 ( A l a . 1990)). 

DHR f i l e d i t s p e t i t i o n s s e e k i n g t o t e r m i n a t e p a r e n t a l 

r i g h t s on J u l y 30, 2008, b e f o r e the January 1, 2009, e f f e c t i v e 

date of the Alabama J u v e n i l e J u s t i c e A c t , § 12-15-101 e t seq., 

A l a . Code 1975. T h e r e f o r e , t h i s case i s governed by the 

former C h i l d P r o t e c t i o n A c t ("the former CPA"), § 26-18-1 e t 

seq., A l a . Code 1975 ( r e p e a l e d ) . The former CPA s p e c i f i e d : 

"(a) I f the c o u r t f i n d s from c l e a r and 
c o n v i n c i n g e v i d e n c e , competent, m a t e r i a l , and 
r e l e v a n t i n n a t u r e , t h a t the p a r e n t s of a c h i l d are 
unable or u n w i l l i n g t o d i s c h a r g e t h e i r 
r e s p o n s i b i l i t i e s t o and f o r the c h i l d , or t h a t the 
conduct or c o n d i t i o n of the p a r e n t s i s such as t o 
r ender them unable t o p r o p e r l y c a r e f o r the c h i l d 
and t h a t such conduct or c o n d i t i o n i s u n l i k e l y t o 
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change i n the f o r e s e e a b l e f u t u r e , i t may t e r m i n a t e 
the p a r e n t a l r i g h t s o f the p a r e n t s . I n d e t e r m i n i n g 
whether or not the p a r e n t s are unable or u n w i l l i n g 
t o d i s c h a r g e t h e i r r e s p o n s i b i l i t i e s t o and f o r the 
c h i l d , the c o u r t s h a l l c o n s i d e r , and i n cases o f 
v o l u n t a r y r e l i n q u i s h m e n t o f p a r e n t a l r i g h t s may 
c o n s i d e r , but not be l i m i t e d t o , the f o l l o w i n g : 

"(1) That the p a r e n t s have abandoned 
the c h i l d , p r o v i d e d t h a t i n such c a s e s , 
p r o o f s h a l l not be r e q u i r e d o f r e a s o n a b l e 
e f f o r t s t o p r e v e n t removal or r e u n i t e the 
c h i l d w i t h the p a r e n t s . 

"(2) E m o t i o n a l i l l n e s s , mental i l l n e s s 
or mental d e f i c i e n c y o f the p a r e n t , or 
e x c e s s i v e use o f a l c o h o l or c o n t r o l l e d 
s u b s t a n c e s , o f such d u r a t i o n or n a t u r e as 
t o render the p a r e n t unable t o care f o r 
[ t h e ] needs o f the c h i l d . 

"(3) That the p a r e n t has t o r t u r e d , 
abused, c r u e l l y b e a ten, or o t h e r w i s e 
m a l t r e a t e d the c h i l d , or attempted t o 
t o r t u r e , abuse, c r u e l l y b e a t , or o t h e r w i s e 
m a l t r e a t the c h i l d , or the c h i l d i s i n 
c l e a r and p r e s e n t danger o f b e i n g thus 
t o r t u r e d , abused, c r u e l l y b e a ten, or 
o t h e r w i s e m a l t r e a t e d as e v i d e n c e d by such 
t r e a t m e n t o f a s i b l i n g . 

"(4) C o n v i c t i o n o f and imprisonment 
f o r a f e l o n y . 

"(5) U n e x p l a i n e d s e r i o u s p h y s i c a l 
i n j u r y t o the c h i l d under such 
c i r c u m s t a n c e s as would i n d i c a t e t h a t such 
i n j u r i e s r e s u l t e d f r o m the i n t e n t i o n a l 
conduct or w i l l f u l n e g l e c t o f the p a r e n t . 

"(6) That r e a s o n a b l e e f f o r t s by the 
Department o f Human Resources ... l e a d i n g 
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toward the r e h a b i l i t a t i o n o f the p a r e n t s 
have f a i l e d . 

"(7) That the p a r e n t has been 
c o n v i c t e d by a c o u r t o f competent 
j u r i s d i c t i o n o f [ c e r t a i n enumerated 
c r i m e s . ] 

II 

"(8) That p a r e n t a l r i g h t s t o a s i b l i n g 
o f the c h i l d have been i n v o l u n t a r i l y 
t e r m i n a t e d . 

"(b) Where a c h i l d i s not i n the p h y s i c a l 
c u s t o d y o f i t s p a r e n t ... , the c o u r t , i n a d d i t i o n t o 
the f o r e g o i n g , s h a l l a l s o c o n s i d e r , but i s not 
l i m i t e d t o the f o l l o w i n g : 

"(1) F a i l u r e by the p a r e n t s t o p r o v i d e 
f o r the m a t e r i a l needs o f the c h i l d or t o 
pay a r e a s o n a b l e p o r t i o n o f i t s s u p p o r t , 
where the p a r e n t i s a b l e t o do so. 

"(2) F a i l u r e by the p a r e n t s t o 
m a i n t a i n r e g u l a r v i s i t s w i t h the c h i l d i n 
accordance w i t h a p l a n d e v i s e d by the 
department ... and agreed t o by the p a r e n t . 

"(3) F a i l u r e by the p a r e n t s t o 
m a i n t a i n c o n s i s t e n t c o n t a c t o r 
communication w i t h the c h i l d . 

"(4) Lack o f e f f o r t by the p a r e n t t o 
a d j u s t h i s or her c i r c u m s t a n c e s t o meet the 
needs o f the c h i l d i n accordance w i t h 
agreements reached, i n c l u d i n g agreements 
reached w i t h l o c a l departments o f human 
r e s o u r c e s or l i c e n s e d c h i l d - p l a c i n g 
a g e n c i e s , i n an a d m i n i s t r a t i v e r e v i e w or a 
j u d i c i a l r e v i e w . " 
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Former § 26-18-7. The f o r m e r CPA s p e c i f i e d t h a t e v i d e n c e 

w a r r a n t i n g the t e r m i n a t i o n o f p a r e n t a l r i g h t s must be " c l e a r 

and c o n v i n c i n g . " T h i s c o u r t has noted t h a t " c l e a r and 

c o n v i n c i n g e v i d e n c e " i s 

" ' [ e ] v i d e n c e t h a t , when weighed a g a i n s t e v i d e n c e i n 
o p p o s i t i o n , w i l l produce i n the mind o f the t r i e r o f 
f a c t a f i r m c o n v i c t i o n as t o each e s s e n t i a l element 
o f the c l a i m and a h i g h p r o b a b i l i t y as t o the 
c o r r e c t n e s s o f the c o n c l u s i o n . P r o o f by c l e a r and 
c o n v i n c i n g e v i d e n c e r e q u i r e s a l e v e l o f p r o o f 
g r e a t e r than a preponderance o f the evi d e n c e or the 
s u b s t a n t i a l w e i g ht o f the e v i d e n c e , but l e s s than 
beyond a r e a s o n a b l e doubt.'" 

L.M. v. D.D.F., 840 So. 2d 171, 179 ( A l a . C i v . App. 2002) 

( q u o t i n g § 6-11-20(b)(4), A l a . Code 1975). We note t h a t , i n 

cases i n v o l v i n g the t e r m i n a t i o n o f p a r e n t a l r i g h t s , the 

paramount c o n s i d e r a t i o n f o r the c o u r t s i s the b e s t i n t e r e s t s 

of the c h i l d r e n i n v o l v e d . A.R.E. v. E.S.W., 702 So. 2d 138, 

139-40 ( A l a . C i v . App. 1997). 

I n i t s March 15, 2010, judgment, the j u v e n i l e c o u r t found 

the c h i l d r e n t o be dependent. The j u v e n i l e c o u r t made no 

f a c t u a l f i n d i n g s or l e g a l c o n c l u s i o n s i n support of i t s d e n i a l 

of DHR's p e t i t i o n s s e e k i n g t o t e r m i n a t e p a r e n t a l r i g h t s . On 

a p p e a l , DHR argues t h a t the j u v e n i l e c o u r t e r r e d t o r e v e r s a l 

i n d e n y i ng i t s p e t i t i o n s t o t e r m i n a t e the p a r e n t a l r i g h t s of 
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the mother. 6 DHR contends the r e c o r d c o n t a i n s c l e a r and 

c o n v i n c i n g e v i d e n c e d e m o n s t r a t i n g t h a t the mother has f a i l e d 

t o a d j u s t her c i r c u m s t a n c e s t o meet the needs of her c h i l d r e n , 

t h a t she i s e i t h e r "unable or u n w i l l i n g t o d i s c h a r g e [ h e r ] 

r e s p o n s i b i l i t i e s t o and f o r the c h i l d [ r e n ] , " and t h a t her 

s i t u a t i o n i s u n l i k e l y t o change i n the f o r e s e e a b l e f u t u r e . 

Former § 26-18-7(a) and ( b ) . As e x p l a i n e d below, we agree. 

DHR has been i n v o l v e d w i t h t h i s f a m i l y s i n c e a t l e a s t 

2005. C.M. has been out of the mother's c u s t o d y s i n c e June 

2005, and K.S. has not, s i n c e her b i r t h i n A p r i l 2006, l i v e d 

w i t h the mother. Both c h i l d r e n were p l a c e d i n f o s t e r care i n 

December 2006, and t h e y had remained t h e r e f o r more than t h r e e 

y e a r s a t the time of the t e r m i n a t i o n h e a r i n g . 

The mother completed substance-abuse t r e a t m e n t i n 2006. 

However, the r e c o r d c l e a r l y demonstrates t h a t the mother has 

c o n t i n u e d t o use i l l e g a l d rugs. The mother t e s t e d p o s i t i v e 

f o r the use of c o c a i n e or m a r i j u a n a , or b o t h , on 7 of the 10 

d r u g - s c r e e n t e s t s t o which she s u b m i t t e d b e f o r e the 

6DHR a s s e r t s no argument r e g a r d i n g the j u v e n i l e c o u r t ' s 
judgment as i t p e r t a i n s t o the d e n i a l of t h a t p a r t of i t s 
p e t i t i o n s s e e k i n g t o t e r m i n a t e the p a r e n t a l r i g h t s of the 
c h i l d r e n ' s unknown f a t h e r or f a t h e r s . 
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t e r m i n a t i o n h e a r i n g . The mother t e s t e d p o s i t i v e f o r the use 

of m a r i j u a n a on the day of the t e r m i n a t i o n h e a r i n g . 

A t the time of the t e r m i n a t i o n h e a r i n g , the mother 

t e s t i f i e d t h a t she had her own r e s i d e n c e . However, the mother 

was r e l y i n g on the m a t e r n a l grandmother t o pay the mother's 

monthly expenses. The mother has not m a i n t a i n e d s t a b l e 

employment and has not demonstrated t h a t she c o u l d s u p p o r t the 

c h i l d r e n . The mother s t a t e d t h a t she r e c e i v e d a p p r o x i m a t e l y 

$150 e v e r y month or two from a j o b - t r a i n i n g program when she 

f i n i s h e d a c l a s s i n t h a t program. The mother has c o n t r i b u t e d 

o n l y $200 i n s u p p o r t f o r the c h i l d r e n d u r i n g the t h r e e years 

t h e y have remained i n f o s t e r c a r e . The mother, j u s t b e f o r e 

the t e r m i n a t i o n h e a r i n g , had begun the p a r e n t i n g c l a s s e s t h a t 

were f i r s t recommended i n 2005 and t h a t were l i s t e d as g o a l s 

i n s e v e r a l I S P s . A l s o , a t the time of the t e r m i n a t i o n 

h e a r i n g , the mother s t i l l had o n l y s u p e r v i s e d monthly 

v i s i t a t i o n w i t h the c h i l d r e n . A f t e r r e v i e w i n g the r e c o r d on 

a p p e a l , we must conclude t h a t " [ t ] h e j u v e n i l e c o u r t e r r e d i n 

i m p l i c i t l y d e t e r m i n i n g t h a t DHR had not produced c l e a r and 

c o n v i n c i n g e v i d e n c e d e m o n s t r a t i n g t h a t DHR's r e a s o n a b l e 

e f f o r t s t o r e h a b i l i t a t e the [ m o t h e r ] had f a i l e d and t h a t the 
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[ m o t h e r ] was unable or u n w i l l i n g t o d i s c h a r g e h i s 

r e s p o n s i b i l i t i e s t o and f o r the c h i l d [ r e n ] . " Montgomery  

County Dep't of Human Res. v. W.J., 34 So. 3d 686, 692-93 

( A l a . C i v . App. 2009) ( c i t i n g former § 2 6 - 1 8 - 7 ( a ) ( 6 ) , A l a . 

Code 1975), and former § 2 6 - 1 8 - 7 ( b ) ( 1 ) , ( 2 ) , and (4), A l a . 

Code 1975). 

The j u v e n i l e c o u r t found the c h i l d r e n t o be dependent; i n 

f a c t , the j u v e n i l e c o u r t found the c h i l d r e n t o be dependent 

d u r i n g each of the m u l t i p l e r e v i e w h e a r i n g s conducted d u r i n g 

the more than t h r e e years the c h i l d r e n have been i n f o s t e r 

c a r e . The mother has not c h a l l e n g e d t h a t f i n d i n g on a p p e a l . 

The j u v e n i l e c o u r t was a l s o r e q u i r e d t o c o n s i d e r whether 

t h e r e e x i s t e d a v i a b l e a l t e r n a t i v e t o the t e r m i n a t i o n of the 

mother's p a r e n t a l r i g h t s . Ex p a r t e B e a s l e y , s u p r a ; B.M. v. 

S t a t e , s u p r a . T h i s c o u r t has h e l d t h a t l e a v i n g a c h i l d i n 

f o s t e r care when the p a r e n t , as he r e , i s not p r o g r e s s i n g 

toward r e u n i f i c a t i o n i s not a v i a b l e a l t e r n a t i v e t o the 

t e r m i n a t i o n of p a r e n t a l r i g h t s . T.G. v. Houston County Dep't  

of Human Res., 39 So. 3d 1146, 1152-53 ( A l a . C i v . App. 2009); 

R.L.B. v. Morgan County Dep't of Human Res., 805 So. 2d 721, 

725 ( A l a . C i v . App. 2001). T h i s c o u r t has r e j e c t e d 
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" m a i n t a i n [ i n g ] the c h i l d r e n i n f o s t e r c a r e u n t i l , perhaps, the 

mother c o u l d r e h a b i l i t a t e h e r s e l f s u f f i c i e n t l y t o become a f i t 

mother" when the c o u r t c o n c l u d e d t h a t the p o s s i b i l i t y of such 

r e h a b i l i t a t i o n was "remote." S.B. v. S t a t e Dep't of Human  

Res., 743 So. 2d 470, 472 ( A l a . C i v . App. 1999). In t h i s 

case, the mother's f a i l u r e i n the more than t h r e e years the 

c h i l d r e n have remained i n f o s t e r c a r e t o make s i g n i f i c a n t 

p r o g r e s s toward r e u n i f i c a t i o n w i t h the c h i l d r e n i n d i c a t e s t h a t 

the p o s s i b i l i t y of r e u n i f i c a t i o n i n the f u t u r e i s s i m i l a r l y 

"remote." A c c o r d i n g l y , we cannot conclude t h a t the j u v e n i l e 

c o u r t c o u l d have p r o p e r l y c o n c l u d e d t h a t t h e r e was a 

l i k e l i h o o d of r e u n i f i c a t i o n i n the f o r e s e e a b l e f u t u r e . 

The m a t e r n a l grandmother o f f e r e d t o se r v e as a r e l a t i v e 

r e s o u r c e f o r the c h i l d r e n as an a l t e r n a t i v e t o the t e r m i n a t i o n 

of p a r e n t a l r i g h t s . However, DHR had r e j e c t e d the m a t e r n a l 

grandmother as a s u i t a b l e r e l a t i v e placement. Doughtery 

e x p l a i n e d t h a t two CA/N r e p o r t s r e s u l t e d i n " i n d i c a t e d " 

f i n d i n g s f o r n e g l e c t and/or inadequate s u p e r v i s i o n of the 

c h i l d r e n a g a i n s t the m a t e r n a l grandmother. Both of those 

" i n d i c a t e d " CA/N r e p o r t s i n v o l v e d an i n j u r y t o K.S., one of 

the c h i l d r e n a t i s s u e i n t h i s m a t t e r . The m a t e r n a l 

21 



2090668 

grandmother t e s t i f i e d a t the t e r m i n a t i o n h e a r i n g t h a t she was 

not p r e s e n t when K.S. was burned; she d i d not t e s t i f y 

r e g a r d i n g the i n c i d e n t i n which K.S. r e t u r n e d w i t h b r u i s e s 

from v i s i t a t i o n w i t h the m a t e r n a l grandmother. The m a t e r n a l 

grandmother l o s t c u s t o d y of her daughter, J.W., f o r some time 

i n 2005 because of the m a t e r n a l grandmother's i l l e g a l drug 

use. We conclude t h a t , " [ b ] a s e d upon i t s study, DHR 

r e a s o n a b l y e x c l u d e d the m a t e r n a l grandmother as a p o t e n t i a l 

placement f o r the c h i l d r e n . " Montgomery County Dep't of Human  

Res. v. C.R., 4 So. 3d 1162, 1170 ( A l a . C i v . App. 2008) 

( h o l d i n g t h a t the j u v e n i l e c o u r t e r r e d i n denying a p e t i t i o n 

t o t e r m i n a t e p a r e n t a l r i g h t s when "DHR proved t h a t the 

m a t e r n a l grandmother was u n s u i t e d t o o b t a i n c u s t o d y of the 

c h i l d r e n " ) . 

In Montgomery County Department of Human Resources v.  

W.J., su p r a , the Montgomery County DHR o b t a i n e d c u s t o d y of a 

c h i l d i n 2006, and the f a t h e r ' s p a t e r n i t y was e s t a b l i s h e d i n 

January 2007. In December 2008, the j u v e n i l e c o u r t i n t h a t 

case d e n i e d a p e t i t i o n s e e k i n g t o t e r m i n a t e the f a t h e r ' s 

p a r e n t a l r i g h t s , s t a t i n g t h a t , a l t h o u g h the f a t h e r had " f a l l e n 

s h o r t " i n h i s e f f o r t s toward r e u n i f i c a t i o n , he c o u l d c o n t i n u e 
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those e f f o r t s . The j u v e n i l e c o u r t a l s o r e f u s e d t o g r a n t the 

p a t e r n a l grandmother's c u s t o d y p e t i t i o n because she had f a i l e d 

a d r u g - s c r e e n t e s t and had not c o m p l i e d w i t h r e q u e s t s f o r 

c o n t i n u e d t e s t i n g . 34 So. 3d a t 688. T h i s c o u r t r e v e r s e d , 

h o l d i n g , among o t h e r t h i n g s , t h a t i n denying the p a t e r n a l 

grandmother's p e t i t i o n f o r cus t o d y of the c h i l d the j u v e n i l e 

c o u r t had i m p l i e d l y c o n c l u d e d t h a t p l a c i n g the c h i l d w i t h her 

was not a v i a b l e a l t e r n a t i v e t o the t e r m i n a t i o n of the 

f a t h e r ' s p a r e n t a l r i g h t s . T h i s c o u r t then e x p l a i n e d : 

"The j u v e n i l e c o u r t has e f f e c t i v e l y s e t a s i d e 
t h e c h i l d ' s r i g h t t o permanency and s t a b i l i t y i n 
f a v o r o f a w a r d i n g t h e f a t h e r and t h e p a t e r n a l 
g r a n d m o t h e r f u r t h e r o p p o r t u n i t i e s t o r e h a b i l i t a t e 
t h e m s e l v e s . The c h i l d s h o u l d n o t be f o r c e d t o 
s u f f e r a l a c k o f permanency due t o t h e f a t h e r ' s and 
p a t e r n a l g r a n d m o t h e r ' s i n a b i l i t y t o p r o v i d e , i n a 
t i m e l y m a n n e r , a d r u g - f r e e , s a f e , and s t a b l e home. 
We have h e l d t h a t , ' a t some p o i n t , [ a c h i l d ' s ] need 
f o r permanency must o u t w e i g h r e p e a t e d e f f o r t s by DHR 
t o r e h a b i l i t a t e ' a p a r e n t . N.A. v. J.H., 571 So. 2d 
1130, 1134 ( A l a . C i v . App. 1990 ) ( c i t i n g § 
2 6 - 1 8 - 7 ( b ) ( 4 ) , A l a . Code 1 9 7 5 ) . F u r t h e r , ' [ i ] n 
R.L.B. v. Morgan C o u n t y D e p a r t m e n t o f Human  
R e s o u r c e s , 805 So. 2d 721, 725 ( A l a . C i v . App. 
2 0 0 1 ) , t h i s c o u r t h e l d t h a t m a i n t a i n i n g a c h i l d i n 
f o s t e r c a r e i n d e f i n i t e l y i s n o t a v i a b l e a l t e r n a t i v e 
t o t e r m i n a t i o n o f p a r e n t a l r i g h t s . ' T.G. v. H o u s t o n  
C o u n t y Dep't o f Human Res., [39] So. 3d [1146, 1152] 
( A l a . C i v . App. 2 0 0 9 ) . T h e r e f o r e , we c o n c l u d e t h a t 
m a i n t a i n i n g t h e c h i l d i n f o s t e r c a r e w h i l e t h e 
f a t h e r and t h e p a t e r n a l g r a n d m o t h e r a t t e m p t t o 
r e h a b i l i t a t e t h e m s e l v e s was e r r o r . " 
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34 So. 3d a t 693. 

S i m i l a r l y , i n t h i s case, i n denying DHR's p e t i t i o n t o 

t e r m i n a t e p a r e n t a l r i g h t s , the j u v e n i l e c o u r t d i d not p l a c e 

the c h i l d r e n w i t h the m a t e r n a l grandmother, thus i m p l y i n g t h a t 

she i s not a s u i t a b l e placement f o r the c h i l d r e n . Montgomery  

County Dep't of Human Res., sup r a . R a t h e r , the j u v e n i l e c o u r t 

l e f t the c h i l d r e n i n t h e i r f o s t e r - c a r e placement s u b j e c t t o 

f u t u r e r e v i e w . C.M. has been out of the mother's c u s t o d y 

s i n c e 2005, K.S. has never l i v e d w i t h the mother, and both 

c h i l d r e n had been i n f o s t e r care f o r more than t h r e e years a t 

the time of the t e r m i n a t i o n h e a r i n g . The c h i l d r e n have a need 

f o r permanency. See T a l l a d e g a County Dep't of Human Res. v.  

M.E.P. , 975 So. 2d 370, 375 ( A l a . C i v . App. 2007) ("The 

c h i l d r e n deserve t o have a s t a b l e c u s t o d y arrangement b e f o r e 

2008, h a v i n g spent, a t p r e s e n t , a p p r o x i m a t e l y two and o n e - h a l f 

years i n f o s t e r c a r e . " ) . T h i s c o u r t i s aware of the 

presumption of c o r r e c t n e s s i n f a v o r of the j u v e n i l e c o u r t ' s 

judgment. A.R.E. v. E.S.W., su p r a . However, a f t e r r e v i e w i n g 

the e v i d e n c e c o n t a i n e d i n the r e c o r d on a p p e a l , we must 

conclude t h a t the j u v e n i l e c o u r t e r r e d i n denying DHR's 

p e t i t i o n s t o t e r m i n a t e the mother's p a r e n t a l r i g h t s . S t a t e 
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Dep't of Human Res. v. A.K. 851 So. 2d 1, 9 ( A l a . C i v . App. 

2002). T h e r e f o r e , we r e v e r s e the j u v e n i l e c o u r t ' s judgment 

and remand the cause f o r the e n t r y of a judgment i n compliance 

w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

P i t t m a n , Bryan, and Thomas, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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