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THOMAS, Judge. 

M i l t o n M i t c h e l l a p peals from the M o b i l e C i r c u i t C o u r t ' s 

g r a n t of a postjudgment motion a l t e r i n g i t s judgment by 

denying M i t c h e l l ' s c l a i m upon redemption f o r r e n t s c o l l e c t e d 

by L e v i e n e S. C u r r y on a p a r c e l of p r o p e r t y t h a t C u r r y had 
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p o s s e s s e d by way of a t a x deed. We r e v e r s e and remand. 

F a c t s and P r o c e d u r a l H i s t o r y 

I n 2004, a p a r c e l of p r o p e r t y c o n t a i n i n g a house ("the 

p r o p e r t y " ) t h a t was owned by M i t c h e l l was s o l d t o the s t a t e 

f o r d e l i n q u e n t t a x e s . C u r r y purchased the p r o p e r t y from the 

s t a t e . The s t a t e s u b s e q u e n t l y i s s u e d C u r r y a t a x deed f o r the 

p r o p e r t y i n J u l y 2007. 

In June 2008, M i t c h e l l f i l e d a c o m p l a i n t i n the M o b i l e 

C i r c u i t C ourt t o redeem the p r o p e r t y . In h i s c o m p l a i n t , 

M i t c h e l l c l a i m e d t h a t he d i d not r e c e i v e p r o p e r n o t i c e of the 

t a x s a l e , p u r s u a n t t o § 40-10-133, A l a . Code 1975, 1 and t h a t 

he had d e p o s i t e d the n e c e s s a r y funds i n the c i r c u i t c o u r t t o 

redeem the p r o p e r t y . M i t c h e l l l a t e r amended h i s c o m p l a i n t t o 

1 S e c t i o n 40-10-133 p r o v i d e s , i n p e r t i n e n t p a r t : 

"When a p p l i c a t i o n i s made t o the Land 
Commissioner by any person t o purchase l a n d s i n 
which such person had no i n t e r e s t , the Land 
Commissioner s h a l l m a i l a n o t i c e i n w r i t i n g t o the 
owner, or some pers o n h a v i n g an i n t e r e s t i n such 
l a n d , i f h i s p l a c e of r e s i d e n c e i s known, o r , i f not 
known, then t o the judge of p r o b a t e of the county i n 
which such l a n d s are s i t u a t e d , i n f o r m i n g him t h a t 
such a p p l i c a t i o n has been made and f i x i n g a 
re a s o n a b l e time w i t h i n which such owner o r such 
o t h e r p e r s o n h a v i n g an i n t e r e s t i n the l a n d s may 
redeem the same." 
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add a c l a i m f o r the r e n t s t h a t C u r r y had c o l l e c t e d w h i l e he 

was i n p o s s e s s i o n of the p r o p e r t y . C u r r y answered M i t c h e l l ' s 

c o m p l a i n t , d e n ying M i t c h e l l ' s c l a i m t h a t he had not r e c e i v e d 

p r o p e r n o t i c e of the t a x s a l e and c l a i m i n g t h a t M i t c h e l l had 

not p a i d a s u f f i c i e n t sum of money i n t o the c i r c u i t c o u r t t o 

c over the improvements C u r r y had a l l e g e d l y made t o the 

p r o p e r t y . 2 

2 C u r r y a l s o c l a i m e d t h a t the c i r c u i t c o u r t l a c k e d 
j u r i s d i c t i o n over M i t c h e l l ' s redemption a c t i o n . 

"Under Alabama law, a f t e r a p a r c e l of p r o p e r t y 
has been s o l d because of i t s owner's f a i l u r e t o pay 
ad v a l o r e m t a x e s a s s e s s e d a g a i n s t t h a t p r o p e r t y (see 
§ 40-10-1 e t seq., A l a . Code 1975), the owner has 
two methods of redeeming the p r o p e r t y from t h a t 
s a l e : ' s t a t u t o r y redemption' ( a l s o known as 
' a d m i n i s t r a t i v e r e d e m p t i o n ' ) , which r e q u i r e s the 
payment of s p e c i f i e d sums of money t o the p r o b a t e 
judge of the county i n which the p a r c e l i s l o c a t e d 
(see § 40-10-120 e t seq., A l a . Code 1975), and 
' j u d i c i a l redemption' under §§ 40-10-82 and 
40-10-83, A l a . Code 1975, which i n v o l v e s the f i l i n g 
of an o r i g i n a l c i v i l a c t i o n a g a i n s t a t a x - s a l e 
p u r c h a s e r (or the f i l i n g of a c o u n t e r c l a i m i n an 
e j e c t m e n t a c t i o n brought by t h a t p u r c h a s e r ) and the 
payment of s p e c i f i e d sums i n t o the c o u r t i n which 
t h a t a c t i o n or c o u n t e r c l a i m i s p e n d i n g . " 

654 ( A l a . F i r s t Props., L.L.C. v. B e n n e t t , 959 So. 2d 653, 654 ( A l a . 
C i v . App. 2006). A c i r c u i t c o u r t has j u r i s d i c t i o n over a 
" j u d i c i a l redemption" a c t i o n . See, g e n e r a l l y , F i r s t Props.,  
L.L.C., 959 So. 2d a t 954. Thus, the c i r c u i t c o u r t had 
j u r i s d i c t i o n over M i t c h e l l ' s a c t i o n t o redeem the p r o p e r t y . 

3 
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In November 2009, M i t c h e l l moved the c i r c u i t c o u r t f o r a 

summary judgment. In h i s motion and b r i e f i n sup p o r t of h i s 

motion f o r a summary judgment, M i t c h e l l argued t h a t he d i d not 

r e c e i v e n o t i c e of the t a x d e l i n q u e n c y on the p r o p e r t y , t h a t 

C u r r y had c o l l e c t e d over $16,000 i n r e n t d u r i n g the time C u r r y 

had p o s s e s s e d the p r o p e r t y , and t h a t C u r r y was not e n t i t l e d t o 

any monetary award f o r the improvements and r e p a i r s t h a t C u r r y 

had a l l e g e d l y made t o the p r o p e r t y w h i l e he was i n p o s s e s s i o n . 

M i t c h e l l r e q u e s t e d t h a t the c i r c u i t c o u r t o r d e r a deed t o be 

p r e p a r e d l i s t i n g M i t c h e l l as the owner of the p r o p e r t y and 

award o t h e r r e l i e f t h a t the c i r c u i t c o u r t deemed a p p r o p r i a t e . 

In h i s response t o M i t c h e l l ' s motion f o r a summary 

judgment, C u r r y c l a i m e d t h a t M i t c h e l l had not shown t h a t he 

d i d not r e c e i v e p r o p e r n o t i c e of the t a x s a l e . C u r r y a l s o 

argued t h a t he was e n t i t l e d t o an award f o r the c o s t of 

improvements and r e p a i r s t h a t he had made t o the p r o p e r t y 

w h i l e he had p o s s e s s i o n . W i t h r e s p e c t t o the r e n t s C u r r y had 

r e c e i v e d w h i l e he had had p o s s e s s i o n of the p r o p e r t y , C u r r y 

argued t h a t he was not a c c o u n t a b l e t o M i t c h e l l f o r those 
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r e n t s , p u r s u a n t t o § 40-10-131, A l a . Code 1975. 3 C u r r y 

" n e i t h e r c o n f i r m [ e d ] [ n ] o r d e n i [ e d ] the amount of r e n t a l 

payments" t h a t M i t c h e l l c l a i m e d t h a t C u r r y had c o l l e c t e d . 

C u r r y r e q u e s t e d t h a t the c i r c u i t c o u r t u p h o l d the t a x deed, 

deny M i t c h e l l ' s motion f o r a summary judgment, deny M i t c h e l l ' s 

r e q u e s t f o r r e n t s r e c e i v e d by C u r r y , and q u i e t t i t l e t o the 

p r o p e r t y i n C u r r y . C u r r y a l s o r e q u e s t e d t h a t , i f the c i r c u i t 

c o u r t found i n M i t c h e l l ' s f a v o r , i t award C u r r y a sum e q u a l t o 

the amount he had expended on t a x e s , i n s u r a n c e premiums, and 

improvements, p l u s i n t e r e s t , a l o n g w i t h the c o s t s of 

redemption. 

On December 8, 2009, the c i r c u i t c o u r t e n t e r e d a summary 

judgment i n f a v o r of M i t c h e l l . In i t s judgment, the c i r c u i t 

c o u r t found t h a t M i t c h e l l had not r e c e i v e d p r o p e r n o t i c e of 

the t a x s a l e and t h a t , a c c o r d i n g l y , the t a x deed i s s u e d t o 

3 S e c t i o n 40-10-131 p r o v i d e s , i n p e r t i n e n t p a r t : 

" N e i t h e r the p u r c h a s e r , nor anyone c l a i m i n g 
under him, who may have l a w f u l l y o b t a i n e d p o s s e s s i o n 
of any r e a l e s t a t e p u r c h a s e d a t t a x s a l e s s h a l l be 
l i a b l e upon the redemption of such r e a l e s t a t e t o 
account t o the owner f o r any r e n t s , i s s u e s , o r 
p r o f i t s d u r i n g such p o s s e s s i o n , but as t o such 
r e n t s , i s s u e s , and p r o f i t s he s h a l l be h e l d and 
c o n s i d e r e d the r i g h t f u l owner of such r e a l e s t a t e 

5 
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C u r r y was v o i d . The c i r c u i t c o u r t a l s o f o u n d t h a t because the 

t a x deed was v o i d , C u r r y was a c c o u n t a b l e t o M i t c h e l l f o r the 

$16,646 i n r e n t t h a t C u r r y had r e c e i v e d w h i l e he p o s s e s s e d the 

p r o p e r t y under the v o i d t a x deed; the c i r c u i t c o u r t noted t h a t 

C u r r y d i d not d i s p u t e the amount o f r e n t t h a t M i t c h e l l had 

c l a i m e d t h a t C u r r y had r e c e i v e d . The c i r c u i t c o u r t o r d e r e d 

M i t c h e l l t o pay C u r r y $2,744.51 as c o s t s o f redemption and 

o r d e r e d the c i r c u i t c l e r k t o i s s u e a deed i n f e e s i m p l e t o 

M i t c h e l l f o r the p r o p e r t y . 

On December 22, 2009, C u r r y moved the c i r c u i t c o u r t , 

p u r s u a n t t o R u l e 5 9 ( e ) , A l a . R. C i v . P., t o a l t e r , amend, or 

v a c a t e the judgment. In h i s postjudgment motion, C u r r y argued 

t h a t , p u r s u a n t t o § 40-10-131, he was not l i a b l e t o M i t c h e l l 

f o r any r e n t s C u r r y had c o l l e c t e d w h i l e he had had p o s s e s s i o n 

o f the p r o p e r t y . C u r r y a l s o argued t h a t he had c o l l e c t e d a t 

most $6,000 i n r e n t , not the $16,646 c l a i m e d by M i t c h e l l . 

M i t c h e l l r e p l i e d t o C u r r y ' s motion, a r g u i n g t h a t , because the 

t a x deed was v o i d , C u r r y had not had l a w f u l p o s s e s s i o n o f the 

p r o p e r t y . T h e r e f o r e , M i t c h e l l argued, § 40-10-131 d i d not 

p r o t e c t C u r r y f r o m l i a b i l i t y f o r the r e n t s t h a t he had 

r e c e i v e d w h i l e he had been i n p o s s e s s i o n o f the p r o p e r t y . 

6 
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M i t c h e l l a l s o argued t h a t C u r r y had not p r o v i d e d any e v i d e n c e 

t o s u p p o r t h i s c l a i m t h a t C u r r y had c o l l e c t e d o n l y $6,000 i n 

r e n t and t h a t C u r r y ' s f a c t u a l argument c o n c e r n i n g the amount 

o f r e n t t h a t C u r r y had c o l l e c t e d had come too l a t e because 

C u r r y d i d not make h i s argument b e f o r e the c i r c u i t c o u r t 

e n t e r e d i t s summary judgment. 

On March 9, 2010, the c i r c u i t c o u r t g r a n t e d C u r r y ' s 

postjudgment motion. In i t s o r d e r , the c i r c u i t c o u r t s t a t e d 

t h a t i t was g r a n t i n g C u r r y ' s motion "as i t r e l a t e s t o back 

r e n t s . [ C u r r y ] i s not l i a b l e f o r r e n t s c o l l e c t e d . " The 

c i r c u i t c o u r t d i d not d i s t u r b any o f the o t h e r f i n d i n g s t h a t 

i t had made i n i t s summary judgment. M i t c h e l l s u b s e q u e n t l y 

a p p e a l e d t o t h i s c o u r t . 

S t a n d a r d of Review 

M i t c h e l l a p p e a l s from the c i r c u i t c o u r t ' s g r a n t o f 

C u r r y ' s postjudgment motion. " T h i s Court reviews a t r i a l 

c o u r t ' s r u l i n g s on postjudgment motions t o determine whether 

the t r i a l c o u r t exceeded i t s d i s c r e t i o n . " Hamm v. N o r f o l k S. 

Ry. Co., [Ms. 1060935, June 30, 2010] So. 3d , 

( A l a . 2010). 

A n a l y s i s 
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S e c t i o n 40-10-131, A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t 

p a r t : 

" N e i t h e r the p u r c h a s e r , nor anyone c l a i m i n g 
under him, who may have l a w f u l l y o b t a i n e d p o s s e s s i o n 
of any r e a l e s t a t e p u r c h a s e d a t t a x s a l e s s h a l l be 
l i a b l e upon the redemption of such r e a l e s t a t e t o 
account t o the owner f o r any r e n t s , i s s u e s , or 
p r o f i t s d u r i n g such p o s s e s s i o n , but as t o such 
r e n t s , i s s u e s , and p r o f i t s he s h a l l be h e l d and 
c o n s i d e r e d the r i g h t f u l owner of such r e a l e s t a t e 

M i t c h e l l argues t h a t § 40-10-131 o n l y p r o t e c t s a 

p u r c h a s e r who has l a w f u l l y o b t a i n e d p o s s e s s i o n of a p r o p e r t y 

and t h a t , because C u r r y ' s c l a i m t o the p r o p e r t y arose out of 

a v o i d t a x deed, he had not l a w f u l l y o b t a i n e d p o s s e s s i o n of 

the p r o p e r t y . T h e r e f o r e , M i t c h e l l argues, § 40-10-131 does 

not p r o t e c t C u r r y from l i a b i l i t y t o M i t c h e l l f o r the r e n t 

C u r r y had c o l l e c t e d upon M i t c h e l l ' s redemption of the 

p r o p e r t y . We agree. 

In Abates v. Timbes, 214 A l a . 591, 108 So. 534 (1926), 

the Alabama Supreme Court c o n s i d e r e d whether former § 3119, 

A l a . Code 1923, an i d e n t i c a l l y worded p r e d e c e s s o r s t a t u t e t o 

§ 40-10-131, a c t e d t o b a r the r e c o v e r y by the owner of damages 

f o r the d e t e n t i o n of a p a r c e l of p r o p e r t y when the p o s s e s s o r ' s 

c l a i m arose from a v o i d t a x deed. Our supreme c o u r t noted 
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t h a t "[former] § 3119[] exempts the p u r c h a s e r a t a t a x s a l e 

who has ' l a w f u l l y o b t a i n e d p o s s e s s i o n ' from l i a b i l i t y t o 

account f o r r e n t s , i s s u e s , and p r o f i t s 'upon redemption.'" 

Abates, 214 A l a . a t 592, 108 So. a t 535. Our supreme c o u r t 

then h e l d t h a t former § 3119 d i d not exempt a p u r c h a s e r when 

the t a x s a l e was v o i d , s t a t i n g t h a t 

" [ f o r m e r § 3119] i s i n t e n d e d t o p r o t e c t the 
p u r c h a s e r a t a v a l i d t a x s a l e , who has l a w f u l l y 
o b t a i n e d p o s s e s s i o n b e f o r e a c q u i r i n g the l e g a l 
t i t l e , from l i a b i l i t y t o account f o r r e n t s upon 
redemption. I t c o n f e r s no r i g h t of e n t r y upon a 
c l a i m a n t under a v o i d t a x s a l e as a g a i n s t the l a w f u l 
owner, nor does i t r e l i e v e him of damages f o r 
d e t e n t i o n , whether h o l d i n g under a v o i d c e r t i f i c a t e 
of purchase or a v o i d t a x deed." 

I d . 

In t h i s case, C u r r y ' s c l a i m of a r i g h t of p o s s e s s i o n of 

the p r o p e r t y arose from a v o i d t a x deed. T h e r e f o r e , C u r r y d i d 

not l a w f u l l y o b t a i n p o s s e s s i o n of the p r o p e r t y w i t h i n the 

meaning of § 40-10-131, and t h a t s t a t u t e does not a c t t o 

p r e v e n t M i t c h e l l from r e c o v e r i n g the r e n t r e c e i v e d by C u r r y 

d u r i n g h i s p o s s e s s i o n of the p r o p e r t y upon M i t c h e l l ' s 

redemption. I d . 

C o n c l u s i o n 

Because C u r r y d i d not l a w f u l l y o b t a i n p o s s e s s i o n of the 
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p r o p e r t y , § 40-10-131 does not p r o t e c t him from b e i n g 

a c c o u n t a b l e t o M i t c h e l l f o r r e n t t h a t C u r r y had r e c e i v e d . 

A c c o r d i n g l y , we r e v e r s e the c i r c u i t c o u r t ' s g r a n t of C u r r y ' s 

postjudgment motion and i n s t r u c t the c i r c u i t c o u r t t o 

r e i n s t a t e i t s award t o M i t c h e l l of $16,646 f o r r e n t r e c e i v e d . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 
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