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THOMAS, Judge.
Sharon Jaynae Bishop ("the former wife") appeals from a
Judgment of the Mobile Circuit Court terminating the periodic-
alimony obligation of Ervin Edward Bishop (“the former

husband”) after i1t determined that the former wife had



2090628

cohabited with a member of the opposite sex, pursuant tc % 30-
2-55, Ala. Code 1975.- We reverse and remand.

The former husband and the former wife were divorced in
February 2008 by a judgment of the trial court. OCne of the
provisions of the divorce Jjudgment required the former husband
to pay the former wife $500 per month in periodic alimony
pending the sale of the marital residence and $1,500 per month
in periodic alimony after the sale of the marital residence.
At all times relevant to these proceedings the former wife was
still occupying the marital residence.

On June 3, 2009, the former husband moved the trial court
to terminate his pericdic-alimony obligation, alleging that

the former wife was cchabiting with a member of the opposite

'Section 30-2-55, Ala. Code 1975, provides:

"Any decree of divorce providing for periodic
payments ¢f alimony shall be modified by the ccourt
to provide for the termination of such alimony upcn
petition of a party to the decree and procf that the
spouse receiving such alimony has remarried or that
such spouse is living cpenly or cohabliting with a
member of the oppesite sex. This provisicn shall be
applicable to any person granted a decree of divoerce
either prior to April 28, 1978, or thereafter;
previded, hoewever, that no payments of alimony
already received shall have to be reimbursed."
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sex, within the meaning of & 30-2-55.- The former wife
answered the former husband's motion, denying that she was
cohabiting with a member of the opposite sex. The trial court
held a hearing on the former husband's motion on November 22,
2009, at which it heard ore tenus evidence. On November 30,
2009, the trial court entered a judgment granting the former
husband's motion to terminate his pericdic-alimony obligatiocon.
Thereafter, the former wife filed a postjudgment motion,
pursuant to Rule 5% (e}, Ala. R. Civ. P., which the trial court
denied after a hearing. The former wife subseguently appealed
to this ccurt.

The former wife argues that the trial court erred when it
terminated the former huskand's pericdic-alimony cbligation
because, she says, the evidence was insufficient for the trial
court to determine that she had cchablited with a member of the
opposite sex.

"Tt is a question of fact for the trial court to
determine as to whether a former spouse 1s living

openly or cohabiting with a member of the opposite
sex in order Lo autherize a terminatlion of periodic

‘The former husband also meved the trial court to grant
him exclusive possession of the marital residence. The trial
court denied the former husband's moticn; that denial is not
at issue in this appeal.
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alimony under & 30-2-55, Code of Alabama 1%75. The
burden of prcof as Lo that matter 1s upon the party
secking relief under that code section. The trial
court's decision upon that issue will not be revised
upon an appeal unless, after considering all of the
evidence and the reasonable inferences therefrom,
the trial court was palpably wrong. Rutland v.
Rutland, 494 So. 2d 662 (Ala. Civ. App. 1986};
Capper v. Capper, 451 So. 2d 325% (Ala. Civ. App.
1984); Penn v. Penn, 437 5o. 2d 1053 (Ala. Civ. App.
1883); Pesterson v. Peterson, 4032 So. 24 236 (Ala,
Civ. App.), cert. denied, 403 Sc. 2d 23% (Ala.
1881) .

"'Based upon the foregoing authorities
and common usage, it 1s apparent that
cohakbitation requires some permanency of
relationship coupled with more than
occaslional sexual activity Dbetween the
cohakbitants. TIn previcus cases before this
court in which alimony has been terminated
pursuant to & 30-2-55, this permanency of
relationship has manifested itself by the
former spouse sharing a dwelling with a
member of the opposite sex. Blackwell v.
Blackwell, 383 So. 2d 1% (Ala. Civ. App.
1880); Ivey v. Ivey, 378 So. 2d 1151 (Ala.
Civ. App. 1979); Parish v, Parish, 374 So.
2d 348 (Ala. Clv. App. 1979); cert. denied,
374 So. 2d 351 (Ala., 1979); Atkinson v.
Atkinson, 372 So. 2d 1106 (Ala. Civ. App.
1979) . Other factors, previocusly
considered by this court, which indicate a
permanency of relationship include ceasing
to date other members of the oppcesite sex,
Atkinson v. Atkinson, supra; payment of the
former spouse's creditors by a member of
the cpposite sex, Parish v. Parish, supra;
and purchase of c¢lothes for the former
spouse by a member of the oppesite sex,
Parish v. Parish, supra.'"
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Knight wv. Knight, 500 So. 24 1113, 1115 (Ala. Civ. App.

1986) (guoting Hicks wv. Hicks, 405 So. 24 31, 33 (Ala. Ciwv.

App. 1981)).

Edward Jannis ("the paramour") testified that he was
currently involved in a sexual relationship with the former
wife that began about a year and a half before the trial.
According to the paramour, the former wife would stay at his
house, on average, "a couple of long weekends a month," but,
he stated, there had been one time when he and the former wife
had not seen each other for a month and ancther time when they
had not seen each other for two months. The paramour further
testified the he and the former wife had, at times, vacaticned
together for a week or longer, including a trip to the Florida
Keys that was two or three weeks 1in duration. Acccrding to
the paramour, his relationship with the former wife was not
exclusive; he continues to date other women. The paramcur
also testified that he and the former wife have nc plans to
get married. The paramour testified that he had not pald any
of the former wife's bills cr expenses, that the former wife
did not receive any mail at his address, that she did not have

a key te his house, and that she did nct leave any clothing or
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personal effects at his house. The paramour further testified
that he and the former wife do not have any bank accounts
together or own any property together.

The former wife testified that her relationship with the
paramour was substantially as testified to by him. According
to the fermer wife, she spent scome weekends at the paramour's
house and they went on a "couple c¢f trips together.” The
former wife testified that the paramour had not paid any of
her bills or expenses, that she did not receive any maill at
the paramcur's address, that she did not leave any perscnal
effects or clothing at the paramour's house, that she did not
have a key to the paramour's house, that she did nct use the
paramour's address for any purposes, and that she and the
paramour did not own any property together or have any joint
bank acccounts. The former wife testified that the conly gift
the paramour had given her was a Nintendo Wil video-game
system. The former wife stated that the paramour occasionally
provided her with dinner c¢r breakfast while she was at his
house. Although the former wife testified that she had
generally only spent some weekends at the paramcur's house,

the former husband entered into evidence the former wife's
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credit-card statements, which showed some purchases in Destin,
Florida, where the paramour resides, on weekdavs. In
response, the former wife stated that she did not keep track
of the exact days that she was at the paramour's house.

The former husband testified that the former wife was
often not at the former marital residence cver the 20-mcnth
period before the trial. The former husband testified that he
had driven by the former marital residence 4 or 5 days each
week since the divorce and that the former wife was absent 86%
of the times in 2008 that he had driven by and 85% of the
times that he had driven by in 2009. The former husband
stated that Colin Bishop, the parties' daughter, was also not
at the former marital home 50 tc 70 % of the times that he
went by the former marital residence. The fcormer husband
testified that he had concluded that the former wife was cut
of town when she was not at home because his children "tell
[him] a lot of things." The former husband further testified
that he had driven by the paramour's house four times since
the divorce and had photographed the former wife's automobile
in the driveway on each of those occcasicons. According to the

former huskand, he had the former wife served with the motion
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to terminate alimony at the paramcur's house.

Jared Hicks, who has been inveolved 1in a romantic
relationship with Colin since September 2008, testified that
he was at the former marital residence for some part of the
day five davys a week and that he spent the night there two or
three times a week. Hicks testified that the former wife was
often not there; he stated that the former wife would arrive
at the former marital residence on Wednesday and then leave
again "sometimes on Thursday or Fricay." Hicks testified that
the former wife had told him that when she was not at the
former marital residence she was in Destin, Florida, at the
house belonging to the paramour. According to Hicks, the
mother would pack a bag containing clothing when she wculd
leave, but, he stated, she never tcld him that she was living
in Destin. Hicks stated that during a time when the former
wife did not have an automcbile, the paramcur would drive her
to the former marital residence. Hicks stated that he twice
visited the paramour's house: one time when he spent the
night, along with Colin and the former wife, and one time when
he went to pick up the former wife after she and the paramcur

had a disagreement. Hicks also testified that the former wife
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was absent from the former marital residence for a pericd that
he estimated was about a month; Hicks stated that she was on
vacation with the paramcur during that time. Hicks further
testified that the paramour had given the former wife a
Nintendo Wii wvideo-game system as a Christmas present and
that, 1n return, the former wife had given the paramour a
diving suit.

Colin testified that the former wife would stay at the
paramour's house every other weekend or a few weekends a
month; Colin stated that the former wife was home most
weckdavs. Colin further testified that the former wife had
once gone on a vacation with the paramour for two weeks.
According to Colin, the paramour had staved the night at the
former marital residence four times. Colin estimated that the
former wife had been absent from the former marital residence
about 60 cor 70 % of the time; Cclin explained that the former
wife often had to travel out of town for work. According to
Colin, the former wife has her bank accounts with a bank near
the former marital residence, receives her mail at the former
marital residence, and goes to a doctor near the former

marital residence. Colin testified that the only thing she
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knew that the paramour had bought the former wife was a
Nintendo Wil and an occasioconal dinner. Colin also testified
that Hicks would spend the night at the former marital
residence, but typically only when the former wife was not at
home. According to Colin, the former husband had only visited
the former marital residence occasionally since the parties'
divorce.

In EKnight, this court reversed a trial court's
determination that the former wife in that case had cohabkited
with a man. This court stated:

"Both Mrs. Knight and Mr. Cole maintain separate

residences, There 1is no evidence that either of

them kept any clothing or other personal effects in

the other's home, or that either had a key to the
other's house. Neither contributed anything toward

the other's debts, expenses or support. There was
no evidence that they ever used the address of the
other for mail, or any other purpose. They have

never held themselves out as husband and wife. The
evidence 1s silent as to either party doing any
chores, making any repalrs, or performing any
maintenance upon the other's house or property.
While Mrs. Knight and Mr. Ccle are regular social
companions and sexual lovers whoe intend Lo marry,
those facts dc¢ not reguire a finding that she 1is
living or cchabiting with him. Rutland [v. Rutland]
(494 Sc. 2d 662 (Ala. Civ. App. 1984)]; Peterscn [v.
Peterson] [403 So. 2d 236 (Ala. Civ. App. 1981})].
As in Hicks [v. Hicks] [405 So. 2d 31 (Ala. Ciwv.
App. 1981)], the factors indicating cohabitation are
not present in this case."

10
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Knight, 500 So. 2d at 111¢6.

In Swindle v. Swindle, [Ms. 209013%, Aug. 13, 2010]

So. 3d  ,  (Ala. Civ. App. 2010}, this court affirmed a
trial court's determination that the former wife in that case
was cohabliting with a man because we concluded that there was
evidence showing that the trial court had credible evidence
"indicating that the former wife [in that case] was engaged in
a sexual relationship with the paramour and that their
relationship was of a permanent nature.” Ls 1indicia of
permanency 1in that case, we noted that the trial court had
evidence from which it could infer that the relaticnship was
exclusive and that the man had given the former wife a key to
his house.

In this case, the trial court had evidence befcocre it from
which 1€ could find that the former wife and the paramour
spent a significant amount of time tcgether at the paramour's
house and that they had vacationed together. However, unlike
in Swindle, important evidence of permanency in the
relationship is missing 1n this case. The paramour testified
that the relationship was nct exclusive; he testified that he

continued to see c¢ther women. The former wife and the

11
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paramour both testified that neither of them had a key to the
other's house. There was nc contradictory evidence 1in the
record on those two polints. Additionally, there was no
evidence indicating that the former wife or the paramour kept
any clothing or personal effects at the other's house, that
either materially contributed to the other's debts, expenses,
or support, or that either received mail at the other's house.
In summary, none of the factors that would show permanency in
the relationship are present in this case. As such, this case
is closer to Knight than to Swindle. Conseguently, the lack
of evidence showing the existence of permanency 1n the
relationship forecloses the possibility that the trial court
could have properly determined that the former wife and the

paramour were cchabiting. See Knight, 500 So. 2d at 1116.

Therefore, we reverse the trial court's Jjudgment terminating
the former husband's periodic-alimony cbligation.

REVERSED AND REMANDED.

Thompson, F.J., and Pittman, J., concur.

Moore, J., concurs in the result, without writing.

Bryan, J., dissents, with writing.

12
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BRYAN, Judge, dissenting.
I respectfully dissent from the opinion of the majority.

In Parish v. Parish, 374 So. 24 248, 249%-50 (Ala. Civ.

App. 1979), the first case interpreting § 20-2-55, Ala. Code
1875, after it was enacted in 1978, this court stated:

"In giving this statute a rational, sensible
construction, Dixie Coaches v. Ramsden, 238 Ala.
285, 180 So. 92 (1%939), we find the legislature
intended to strike a balance between the coccasicnal
brief sojourn and the commen-law marriage. Thus,
while nct every occurrence of pestmarital unchastity
by a former spouse will bar the right to alimeny,
O'Dell v. O'Dell, 57 Ala. App. 185, 326 S5c. 2d 747
(1976); Rubisoff v. Rubisoff, 242 Miss. 225, 133 So.
24 534 (1961), & petiticner need not prove the
former spouse 1s habitually living with another and
that the ccouple consider themselves married. See,
e.g., N.Y. Dom. Rel. Law § 248 (McKinney 1977);
Northrup v, Northrup, 43 N.Y.2d 566, 402 N.Y.S5.2d
897, 373 N.E.2d 1221 (1978). The gquestion of whether
the petiticner under this statute has met the burden
of proof is ultimately a guestion of fact.”

More than 30 years have passed since Parish was decided,
and, as histcry reveals, & 30-2-55 has proven to be
frustratingly difficult to enforce and interpret uniformly
across the state. This is so mainly because the determination
of whether a former spouse 1s cchabitating within the meaning

of § 30-3-55 is, as we stated in Parish, supra, a guestion of

fact.

13
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Appellate-court Jjudges rely heavily on a trial court's
findings of fact because, as has been stated numerous times
before, this court has only a cold transcript to rely on,
while the trial-court judge "'had the opportunity to observe
the witnesses as they testified, to judge their credibility
and demeanor, and to observe what this court cannot perceive

from a written record.'" Ex parte Fann, 810 So. 2d 631, 638

(Ala. 2001) (guoting Dokbins v. Dobkbinsg, 602 So. 2d 900, 901

(Ala. Civ. App. 1992)). Although a trial court's discretion in
these matters is not unfettered, this court should reverse a
Judgment of the trial court in cases such as this only when

the trial court 1is plainly and palpably wrong. Massey V.

Massey, 678 So. 2d 1146, 1147 (Ala. Civ. App. 1996) ("We will
uphold the determination [of the existence or the nonexistence
of cohgbitation] unless, based upcn all ¢f the evidence and
reasonable Inferences, the determination is plainly and
palpably wrong."). I simply cannot conclude that the trial
court in this case exceeded 1ts discreticon by determining that
the former wife was cohakbitating with a member of the opposite
sSex.

I am firmly convinced that this ccurt has veered too far

14
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off course in interpreting & 30-2-55. The record in this case
supports a finding of cohabitation pursuant te & 20-2-55, as
it was initizlly interpreted by this court; therefore, I must
respectfully dissent from the conclusion reached by the

majority.
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