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THOMAS, Judge. 

Vernon H. G i l c h r i s t and W i l l a Mae G i l c h r i s t ( h e r e i n a f t e r 

c o l l e c t i v e l y r e f e r r e d t o a t times as "the G i l c h r i s t s " ) 

o b t a i n e d a $25,000 e q u i t y l i n e of c r e d i t from SunTrust Bank 

("SunTrust") i n 1987, which was s e c u r e d by t h e i r home ("the 

G i l c h r i s t home"); the G i l c h r i s t s a l s o had a c h e c k i n g account 

w i t h SunTrust. I n December 2003, the G i l c h r i s t s e x e c u t e d 

d u r a b l e powers of a t t o r n e y naming Kenneth G i l c h r i s t , t h e i r 

son, and V i v i a n M a r s h e i l a Woods, t h e i r daughter, as j o i n t 

a t t o r n e y s - i n - f a c t . The G i l c h r i s t s e x e c u t e d a second and t h i r d 
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power of a t t o r n e y f o l l o w i n g Kenneth's death i n A p r i l 2005, 

naming Woods as the G i l c h r i s t s ' a t t o r n e y - i n - f a c t . The 

G i l c h r i s t s b o t h s u f f e r e d from s i g n i f i c a n t h e a l t h problems, 

r e q u i r i n g in-home care from c a r e g i v e r s and r e q u i r i n g Woods t o 

handle many of t h e i r f i n a n c i a l a f f a i r s . 

I n January 2005, Kenneth accompanied Vernon t o SunTrust, 

where Vernon s i g n e d a check w i t h d r a w i n g $8,000 from the e q u i t y 

l i n e of c r e d i t ; Woods q u e s t i o n e d the v a l i d i t y of the $8,000 

w i t h d r a w a l . The G i l c h r i s t s then stopped making payments on 

the e q u i t y l i n e of c r e d i t , and the debt became d e l i n q u e n t and 

i n d e f a u l t . I n November 2005, SunTrust withdrew $1,899 from 

the G i l c h r i s t s ' c h e c k i n g account t o o f f s e t p a r t of the 

d e l i n q u e n t e q u i t y - l i n e - o f - c r e d i t debt. SunTrust d i d not 

r e c e i v e any more payments on the debt. 

I n the s p r i n g of 2005, SunTrust began c o l l e c t i o n e f f o r t s 

on the d e l i n q u e n t e q u i t y - l i n e - o f - c r e d i t debt. SunTrust made 

numerous t e l e p h o n e c a l l s t o the G i l c h r i s t home i n r e f e r e n c e t o 

the d e l i n q u e n t d e b t . 1 The t e l e p h o n e c a l l s were answered by 

v a r i o u s c a r e g i v e r s or Woods; the c a r e g i v e r s would r e l a y the 

1 A c c o r d i n g t o Woods, SunTrust made 104 te l e p h o n e c a l l s t o 
the G i l c h r i s t home. 
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c o n t e n t of the tel e p h o n e c a l l s t h a t t h e y had r e c e i v e d t o 

Woods. Some of the c o l l e c t i o n c a l l s were d i r e c t e d t o the 

G i l c h r i s t s ' a t t o r n e y . Woods and the c a r e g i v e r s i n s t r u c t e d 

SunTrust t o d i r e c t a l l of i t s t e l e p h o n e c a l l s r e g a r d i n g the 

debt t o the G i l c h r i s t s ' a t t o r n e y ; however, SunTrust c o n t i n u e d 

t o c a l l the G i l c h r i s t home. W i l l a Mae d i e d on October 1, 

2005. 

I n March 2006, SunTrust began f o r e c l o s u r e p r o c e e d i n g s on 

the G i l c h r i s t home. On A p r i l 5, 2006, Vernon and Woods, i n 

her i n d i v i d u a l c a p a c i t y , as a t t o r n e y - i n - f a c t f o r Vernon, and 

as the e x e c u t r i x of the e s t a t e of W i l l a Mae, 2 f i l e d a 

c o m p l a i n t i n the L a u d e r d a l e C i r c u i t C o u r t . 3 I n t h e i r 

2On June 12, 2006, the c l a i m s a s s e r t e d by Woods as the 
r n e y - i n f a c t f o r Vernon were d i s m i s s e d as were the c l a i m s 
2On 

a t t o 
of the e s t a t e of W i l l a Mae " t o the e x t e n t t h a t the s u i t 
a l l e g e s causes of a c t i o n t h a t d i d not s u r v i v e her de a t h . " The 
t r i a l c o u r t l a t e r e n t e r e d a summary judgment i n f a v o r of 
SunTrust on the r e m a i n i n g c l a i m s of the e s t a t e of W i l l a Mae. 
Those c l a i m s are not a t i s s u e i n the s e a p p e a l s . 

3 I n a d d i t i o n t o naming SunTrust as a defendant, Vernon and 
Woods named SunTrust Banks, I n c . , SunTrust Mortgage, I n c . , 
SunTrust R e a l E s t a t e C o r p o r a t i o n , SunTrust P e r s o n a l Loans, 
I n c . , SunTrust Bank Tennessee V a l l e y , and J e f f K e l s e y as 
def e n d a n t s . The t r i a l c o u r t d i s m i s s e d a l l the named 
def e n d a n t s , w i t h the e x c e p t i o n of SunTrust, as p a r t i e s . 
Vernon and Woods a l s o a s s e r t e d c l a i m s a g a i n s t s e v e r a l 
f i c t i t i o u s l y named p a r t i e s , but they never s u b s e q u e n t l y 
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c o m p l a i n t , Vernon and Woods sought temporary and permanent 

i n j u n c t i o n s t o p r e v e n t SunTrust from f o r e c l o s i n g on the 

G i l c h r i s t home. Vernon and Woods a l s o sought a d e c l a r a t o r y 

judgment d e t e r m i n i n g t h a t Vernon was not i n d e b t e d t o SunTrust, 

r e q u i r i n g SunTrust t o make a d e t a i l e d a c c o u n t i n g of a l l 

t r a n s a c t i o n s r e l a t i n g t o Vernon's account, and d e c l a r i n g t h a t 

the p ending mortgage f o r e c l o s u r e was i n v a l i d . Vernon and 

Woods f u r t h e r a s s e r t e d c l a i m s of i n v a s i o n of p r i v a c y , 

c o n v e r s i o n of moneys, s l a n d e r of t i t l e , "outrageous debt 

c o l l e c t i o n p r a c t i c e s , " b r e a c h of c o n t r a c t , b r e a c h of the 

peace, b r e a c h of a f i d u c i a r y r e l a t i o n s h i p , n e g l i g e n c e , 

wantonness, and the t o r t of o u t r a g e . Vernon and Woods 

r e q u e s t e d a j u r y t r i a l on t h e i r c l a i m s and sought compensatory 

and p u n i t i v e damages. 

s u b s t i t u t e d any a c t u a l p a r t i e s f o r those f i c t i t i o u s l y named 
de f e n d a n t s . Because " [ t ] h e b e g i n n i n g of t r i a l o p e r a t e s as a 
d i s m i s s a l of f i c t i t i o u s l y named p a r t i e s , " Ex p a r t e Dyess, 709 
So. 2d 447, 452 ( A l a . 1 9 9 7 ) ( c i t i n g Rule 4 ( f ) , A l a . R. C i v . 
P . ) , the e x i s t e n c e of the f i c t i t i o u s l y named p a r t i e s does not 
a f f e c t the f i n a l i t y of the judgment e n t e r e d by the t r i a l 
c o u r t . 
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On August 10, 2007, Woods f i l e d a s u g g e s t i o n of dea t h 

w i t h the t r i a l c o u r t , s t a t i n g t h a t Vernon was deceased. 

SunTrust stopped i t s f o r e c l o s u r e e f f o r t s , answered the 

c o m p l a i n t , and, on September 19, 2007, f i l e d a 

c o u n t e r p e t i t i o n , i n w h i c h i t sought a d e c l a r a t o r y judgment 

d e t e r m i n i n g t h a t the G i l c h r i s t s were i n d e b t e d t o SunTrust, 

t h a t SunTrust had a v a l i d and e x i s t i n g r i g h t t o p r o c e e d w i t h 

a f o r e c l o s u r e a g a i n s t the G i l c h r i s t home, and t h a t the sums 

due under the e q u i t y l i n e of c r e d i t had become due and pa y a b l e 

i n f u l l on J a n u a r y 28, 2007. 

On November 19, 2007, Woods f i l e d a motion t o s u b s t i t u t e 

the e s t a t e of Vernon H. G i l c h r i s t ( h e r e i n a f t e r r e f e r r e d t o as 

"the e s t a t e " ) , by and t h r o u g h the e s t a t e ' s p e r s o n a l 

r e p r e s e n t a t i v e , Woods, as one of the p l a i n t i f f s i n the case, 

i n p l a c e of Vernon. The t r i a l c o u r t g r a n t e d the motion. 

On J u l y 10, 2009, SunTrust f i l e d a motion f o r a summary 

judgment i n f a v o r of i t on each c l a i m i n Woods's and the 

e s t a t e ' s c o m p l a i n t and on i t s c o u n t e r p e t i t i o n f o r a 

d e c l a r a t o r y judgment. F o l l o w i n g e x t e n s i v e b r i e f i n g by the 

p a r t i e s , and a f t e r c o n d u c t i n g a h e a r i n g on the motion, the 

t r i a l c o u r t e n t e r e d a p a r t i a l summary judgment on November 30, 
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2009. The t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r of 

SunTrust on a l l the e s t a t e ' s c l a i m s e x c e p t f o r i t s c l a i m s of 

n e g l i g e n c e and wantonness r e l a t i n g t o the $8,000 w i t h d r a w a l . 

The t r i a l c o u r t a l s o e n t e r e d a summary judgment i n f a v o r of 

SunTrust on each of Woods's i n d i v i d u a l c l a i m s e x c e p t f o r h e r 

c l a i m of i n v a s i o n of p r i v a c y . I n i t s p a r t i a l summary 

judgment, the t r i a l c o u r t a l s o d e n i e d Woods's and the e s t a t e ' s 

c l a i m s f o r d e c l a r a t o r y and i n j u n c t i v e r e l i e f . The t r i a l c o u r t 

f u r t h e r d e t e r m i n e d : 

" [ S u n T r u s t ' s ] motion f o r D e c l a r a t o r y Judgment on i t s 
[ c o u n t e r p e t i t i o n ] e s t a b l i s h i n g a v a l i d debt owed by 
the G i l c h r i s t s under the e q u i t y l i n e agreement f o r 
which the G i l c h r i s t [ s ] are i n d e f a u l t i s GRANTED. 
[S u n t r u s t ] has a v a l i d and e x i s t i n g r i g h t t o pr o c e e d 
w i t h the remedies a v a i l a b l e t o i t , d e s p i t e a j u r y 
q u e s t i o n r e g a r d i n g the $8,000 of the $24,157.83 

i n d e b t e d n e s s . " 

I n J a n u a r y 2010, SunTrust renewed i t s e f f o r t s t o 

f o r e c l o s e on the G i l c h r i s t home. On F e b r u a r y 4, 2010, the 

e s t a t e moved the t r i a l c o u r t t o e n t e r a temporary i n j u n c t i o n 

t o p r e v e n t SunTrust from f o r e c l o s i n g on the G i l c h r i s t home. 

I n i t s motion, the e s t a t e s t a t e d t h a t SunTrust was c l a i m i n g an 

u n p a i d p r i n c i p a l b a l a n c e of $137,320.10, c o m p r i s i n g $16,157.83 

on the debt and $121,162.27 i n a t t o r n e y s f e e s . The e s t a t e 
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r e q u e s t e d t h a t the t r i a l c o u r t e n j o i n the f o r e c l o s u r e "pending 

a j u r y d e t e r m i n a t i o n of a r e a s o n a b l e a t t o r n e y ' s f e e and o t h e r 

i s s u e s b e f o r e t h i s c o u r t . " The t r i a l c o u r t d e n i e d the motion 

on F e b r u a r y 5, 2010. On F e b r u a r y 8, 2010, the e s t a t e f i l e d a 

motion t i t l e d "Motion t o Set A s i d e Mortgage F o r e c l o s u r e and t o 

Redeem Mortgage," i n which the e s t a t e a l l e g e d t h a t the 

f o r e c l o s u r e s a l e had t a k e n p l a c e and t h a t the e s t a t e had 

attempted t o t e n d e r $16,157.83 a t the s a l e , which had been 

r e f u s e d i n f a v o r of SunTrust's b i d of $137,320.10. The e s t a t e 

c l a i m e d t h a t the r e a s o n a b l e n e s s of the a t t o r n e y s f e e s 

a s s o c i a t e d w i t h the in d e b t e d n e s s c o u l d not be determined 

" u n t i l a j u r y i s empaneled t o hear [the] case and the 

r e a s o n a b l e n e s s of the a t t o r n e y f e e s are p r e s e n t e d t o the j u r y 

f o r d e t e r m i n a t i o n . " The e s t a t e a l s o c l a i m e d t h a t the 

f o r e c l o s u r e s a l e was " u n l a w f u l , i l l e g a l , u n a u t h o r i z e d , and 

f r a u d u l e n t . " The e s t a t e r e q u e s t e d t h a t the t r i a l c o u r t s e t 

a s i d e the f o r e c l o s u r e and determine t h a t any f o r e c l o s u r e deed 

i s s u e d f o l l o w i n g the s a l e would be v o i d . 

The e s t a t e ' s c l a i m s of n e g l i g e n c e and wantonness and 

Woods's c l a i m of i n v a s i o n o f p r i v a c y proceeded t o a j u r y 

t r i a l , which began on F e b r u a r y 10, 2010. B e f o r e the t r i a l , on 
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J a n u a r y 28, 2010, SunTrust had f i l e d a motion i n l i m i n e , 

r e q u e s t i n g t h a t the t r i a l c o u r t e x c l u d e any ev i d e n c e o r 

t e s t i m o n y c o n c e r n i n g the f r e q u e n c y and c o n t e n t o f te l e p h o n e 

c a l l s made t o the G i l c h r i s t home by SunTrust t h a t were 

r e c e i v e d by i n d i v i d u a l s o t h e r than Woods. SunTrust l a t e r 

s u b m i t t e d a b r i e f i n sup p o r t o f i t s motion. A f t e r h e a r i n g 

arguments o f c o u n s e l , the t r i a l c o u r t g r a n t e d S u n T r u s t ' s 

motion. 

The j u r y r e t u r n e d a v e r d i c t i n f a v o r of SunTrust on the 

e s t a t e ' s c l a i m s of n e g l i g e n c e and wantonness and on Woods's 

c l a i m of i n v a s i o n of p r i v a c y . The t r i a l c o u r t e n t e r e d a 

judgment on the j u r y ' s v e r d i c t on Febr u a r y 22, 2010. Woods 

and the e s t a t e s u b s e q u e n t l y a p p e a l e d t o t h i s c o u r t on A p r i l 1, 

2010. We t r a n s f e r r e d the ap p e a l t o the Alabama Supreme C o u r t 

f o r l a c k of s u b j e c t - m a t t e r j u r i s d i c t i o n . Our supreme c o u r t 

t r a n s f e r r e d the appeal back t o t h i s c o u r t p u r s u a n t t o § 12-2-

7 ( 6 ) , A l a . Code 1975. T h i s c o u r t a s s i g n e d case number 2090627 

t o the a p p e a l . 

On August 27, 2010, the t r i a l c o u r t p u r p o r t e d t o deny the 

e s t a t e ' s F e b r u a r y 8, 2010, motion t o s e t a s i d e the f o r e c l o s u r e 

and p u r p o r t e d t o s e t the amount r e q u i r e d f o r redemption of the 
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G i l c h r i s t home a t $137,320.10. The e s t a t e f i l e d a p e t i t i o n 

f o r a w r i t of mandamus i n the supreme c o u r t i n r e l a t i o n t o the 

t r i a l c o u r t ' s August 27, 2010, o r d e r , t o g e t h e r w i t h a n o t i c e 

of a p p e a l from t h a t same o r d e r . Our supreme c o u r t t r a n s f e r r e d 

the p e t i t i o n f o r a w r i t of mandamus and the ap p e a l t o t h i s 

c o u r t . T h i s c o u r t a s s i g n e d the p e t i t i o n f o r a w r i t of 

mandamus case number 2100034 and the appeal case number 

2100089. 

A n a l y s i s 

I . D e n i a l of i n j u n c t i o n p r o h i b i t i n g mortgage f o r e c l o s u r e 

The e s t a t e f i r s t argues i n case number 2090627 t h a t the 

t r i a l c o u r t e r r e d by not i s s u i n g an i n j u n c t i o n p r e v e n t i n g 

S unTrust from f o r e c l o s i n g on the G i l c h r i s t home. The e s t a t e , 

i n i t s c o m p l a i n t , r e q u e s t e d t h a t the t r i a l c o u r t e n j o i n 

S unTrust from f o r e c l o s i n g on the G i l c h r i s t home d u r i n g the 

pendency of the a c t i o n . The t r i a l c o u r t d e n i e d the e s t a t e ' s 

r e q u e s t f o r i n j u n c t i v e r e l i e f i n i t s November 30, 2009, 

p a r t i a l summary judgment. On F e b r u a r y 4, 2010, the e s t a t e 

a g a i n moved the t r i a l c o u r t t o i s s u e a p r e l i m i n a r y i n j u n c t i o n , 

r e q u e s t i n g t h a t the t r i a l c o u r t e n j o i n SunTrust from 

c o n d u c t i n g a f o r e c l o s u r e s a l e of the G i l c h r i s t home u n t i l , the 
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e s t a t e s a i d , a j u r y c o u l d determine a r e a s o n a b l e amount of 

a t t o r n e y f e e s a s s o c i a t e d w i t h the f o r e c l o s u r e . The t r i a l 

c o u r t d e n i e d the e s t a t e ' s second r e q u e s t f o r i n j u n c t i v e r e l i e f 

on F e b r u a r y 5, 2010. 

R u l e 4 ( a ) ( 1 ) , A l a . R. App. P., p r o v i d e s t h a t an a p p e a l 

from an i n t e r l o c u t o r y o r d e r d e n y i n g an i n j u n c t i o n s h a l l be 

f i l e d w i t h i n 14 days of the e n t r y of the o r d e r . The e s t a t e 

d i d not a p p e a l from e i t h e r of the t r i a l c o u r t ' s o r d e r s d e n y i n g 

i t s r e q u e s t f o r an i n j u n c t i o n w i t h i n the 14-day time l i m i t 

p r e s c r i b e d i n R u l e 4 ( a ) ( 1 ) ; t h e r e f o r e , i t s a p p e a l i s u n t i m e l y 

i n s o f a r as i t c h a l l e n g e s the t r i a l c o u r t ' s d e n i a l of i t s 

r e q u e s t s f o r i n j u n c t i v e r e l i e f . See Rule 4(a) (1). Because the 

f i l i n g of a t i m e l y n o t i c e of an a p p e a l i s a p r e r e q u i s i t e t o 

the e x e r c i s e of t h i s c o u r t ' s a p p e l l a t e j u r i s d i c t i o n , see  

M i l l e r Props., LLC v. Green, 958 So. 2d 850, 851 ( A l a . 2006), 

t h i s c o u r t l a c k s j u r i s d i c t i o n over the e s t a t e ' s a p p e a l i n s o f a r 

as i t c h a l l e n g e s the t r i a l c o u r t ' s d e n i a l of i t s r e q u e s t s f o r 

i n j u n c t i v e r e l i e f , and, t h u s , we cannot c o n s i d e r i t s argument 

t h a t SunTrust s h o u l d have been e n j o i n e d from f o r e c l o s i n g on 

the p r o p e r t y u n t i l a j u r y c o u l d determine the r e a s o n a b l e 

a t t o r n e y s f e e s a s s o c i a t e d w i t h the f o r e c l o s u r e . 
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Moreover, the e s t a t e can no l o n g e r be awarded the r e l i e f 

i t sought i n i t s r e q u e s t f o r an i n j u n c t i o n t o p r e v e n t SunTrust 

from f o r e c l o s i n g on the p r o p e r t y u n t i l a j u r y d e t e r m i n a t i o n of 

the a t t o r n e y s f e e s a s s o c i a t e d w i t h the f o r e c l o s u r e . A f t e r the 

t r i a l c o u r t e n t e r e d i t s o r d e r a l l o w i n g SunTrust t o p r o c e e d 

w i t h the f o r e c l o s u r e , SunTrust f o r e c l o s e d on the p r o p e r t y . 

Thus, the e s t a t e ' s r e q u e s t f o r i n j u n c t i v e r e l i e f i s now moot. 

" T h i s Court w i l l d i s m i s s an a p p e a l from the d e n i a l of an 

i n j u n c t i o n when an event o c c u r r i n g a f t e r the d e n i a l of the 

i n j u n c t i o n r e n d e r s the a p p e a l moot." Employees of the  

Montgomery Cnty. S h e r i f f ' s Dep't v. M a r s h a l l , 893 So. 2d 326, 

330 ( A l a . 2004). Because the e s t a t e ' s a p p e a l i n case number 

2090627, i n s o f a r as i t c h a l l e n g e s the t r i a l c o u r t ' s d e n i a l of 

i t s r e q u e s t f o r i n j u n c t i v e r e l i e f and i t s r e q u e s t t o have a 

j u r y d e t e r m i n a t i o n of a t t o r n e y s f e e s b e f o r e the f o r e c l o s u r e 

s a l e i s u n t i m e l y , and because the i s s u e i s now moot, we 

d i s m i s s the e s t a t e ' s a p p e a l as t o t h a t i s s u e . 

I I . D e n i a l of j u r y t r i a l on a t t o r n e y s f e e s 

The e s t a t e next argues i n case number 2090627 t h a t the 

i s s u e of what c o n s t i t u t e d r e a s o n a b l e a t t o r n e y s f e e s a s s o c i a t e d 

w i t h SunTrust's f o r e c l o s u r e of the G i l c h r i s t home s h o u l d have 
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been de t e r m i n e d by a j u r y . The t r i a l c o u r t ' s November 30, 

2009, and F e b r u a r y 5, 2010, o r d e r s d e n y i n g the e s t a t e ' s 

r e q u e s t s t o e n j o i n S u n t r u s t ' s f o r e c l o s u r e of the p r o p e r t y a l s o 

e f f e c t i v e l y d e n i e d the e s t a t e ' s r e q u e s t t o have a j u r y 

determine the i s s u e of what c o n s t i t u t e d r e a s o n a b l e a t t o r n e y s 

f e e s a s s o c i a t e d w i t h the f o r e c l o s u r e . A l t h o u g h the e s t a t e 

attempts t o c h a l l e n g e on appea l the t r i a l c o u r t ' s f a i l u r e t o 

p r e s e n t the i s s u e of a t t o r n e y s f e e s t o the j u r y , our supreme 

c o u r t has e x p l a i n e d t h a t the a p p r o p r i a t e v e h i c l e f o r 

c h a l l e n g i n g the d e n i a l of a j u r y - t r i a l r e q u e s t i s a p e t i t i o n 

f o r a w r i t of mandamus. "'The r i g h t s of the p a r t i e s s e c u r e d by 

those s t a t u t o r y p r o v i s i o n s [ p r o v i d i n g f o r a r i g h t t o a t r i a l 

by j u r y ] are s u b j e c t t o the enforcement by mandamus i n view of 

the f a c t t h a t as a r u l e t h e r e would not be an adequate remedy  

by a p p e a l from the f i n a l judgment.'" Ex p a r t e Moore, 880 So. 

2d 1131, 1133-34 ( A l a . 2003) ( q u o t i n g Ex p a r t e Merchants N a t ' l  

Bank of M o b i l e , 257 A l a . 663, 664, 60 So. 2d 684, 685 

(1952))(emphasis added). 

A f t e r the t r i a l c o u r t d e n i e d i t s r e q u e s t t o e n j o i n the 

f o r e c l o s u r e s a l e and have a j u r y determine the amount of 

a t t o r n e y s f e e s , the e s t a t e , on F e b r u a r y 9, 2010, f i l e d a 
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motion t i t l e d "Motion t o Set A s i d e Mortgage F o r e c l o s u r e and t o 

Redeem Mortgage." In i t s r e p l y b r i e f on a p p e a l , the e s t a t e 

c h a r a c t e r i z e s t h i s motion as "an attempt ... t o get the t r i a l 

c o u r t t o c o r r e c t i t s Order of f o r e c l o s u r e " Thus, based 

on the e s t a t e ' s own c h a r a c t e r i z a t i o n of the motion, the 

e s t a t e ' s motion appears t o be a "motion t o r e c o n s i d e r " the 

t r i a l c o u r t ' s i n t e r l o c u t o r y o r d e r d e n y i n g i t s r e q u e s t f o r 

i n j u n c t i v e r e l i e f and t o have a j u r y determine the amount of 

a t t o r n e y s f e e s . " [ A ] motion t o r e c o n s i d e r an i n t e r l o c u t o r y 

o r d e r does not t o l l the p r e s u m p t i v e l y r e a s o n a b l e time p e r i o d 

t h a t a p a r t y has t o p e t i t i o n an a p p e l l a t e c o u r t f o r a w r i t of 

mandamus." Ex p a r t e Onyx Waste Se r v s . of F l o r i d a , 979 So. 2d 

833, 834 ( A l a . C i v . App. 2007). T h e r e f o r e , the e s t a t e ' s 

f i l i n g of a motion t o r e c o n s i d e r the t r i a l c o u r t ' s d e n i a l of 

i t s r e q u e s t f o r a j u r y t r i a l on the i s s u e of a t t o r n e y s f e e s 

d i d not t o l l the time f o r i t t o p e t i t i o n f o r a w r i t of 

mandamus. Because the e s t a t e f a i l e d t o f i l e a t i m e l y p e t i t i o n 

f o r a w r i t of mandamus c h a l l e n g i n g the t r i a l c o u r t ' s o r d e r 

d e n y i n g i t s r e q u e s t t o have a j u r y determine the i s s u e of 

a t t o r n e y s f e e s , and because the i s s u e i s not p r o p e r f o r 
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c o n s i d e r a t i o n on a p p e a l , we need not f u r t h e r c o n s i d e r t h i s 

i s s u e . 

I I I . J u r i s d i c t i o n of t r i a l c o u r t t o r u l e on motion t o s e t 

a s i d e f o r e c l o s u r e s a l e 

The t r i a l c o u r t , on August 27, 2010, over s i x months 

a f t e r e n t r y of i t s judgment f o l l o w i n g the j u r y t r i a l , 

p u r p o r t e d t o e n t e r an o r d e r d e n y i n g the e s t a t e ' s motion t o s e t 

a s i d e the f o r e c l o s u r e s a l e and s e t t i n g the amount f o r 

redemption a t $137,320.10, which amount c o n s i s t e d of 

$16,157.83 i n l o a n debt and $121,162.27 i n a t t o r n e y s f e e s . 

The e s t a t e argues i n i t s p e t i t i o n f o r a w r i t of mandamus, case 

number 2100034, t h a t the t r i a l c o u r t d i d not have j u r i s d i c t i o n 

t o e n t e r i t s August 27, 2010, o r d e r . We agree, a l t h o u g h f o r 

d i f f e r e n t reasons than those a s s e r t e d by the e s t a t e . 

"A p e t i t i o n f o r a w r i t of mandamus i s the p r o p e r 
method f o r o b t a i n i n g r e v i e w of a t r i a l c o u r t ' s 
a u t h o r i t y t o r u l e on a p o s t t r i a l motion beyond the 
time p e r i o d s e t f o r t h i n R u l e 59.1, A l a . R. C i v . P. 
See Ex p a r t e Chamblee, 899 So. 2d 244, 244-45 ( A l a . 
2004) ( g r a n t i n g p e t i t i o n s f o r the w r i t of mandamus 
t h a t ' i m p l i c a t e [ d ] the a u t h o r i t y of the t r i a l judge 
under Rule 59.1....'). See a l s o Ex p a r t e Davidson, 
782 So. 2d 237 ( A l a . 2000), i n which t h i s C ourt 
i s s u e d the w r i t of mandamus s e t t i n g a s i d e the t r i a l 
c o u r t ' s o r d e r , e n t e r e d a f t e r p o s t t r i a l motions had 
been d e n i e d by o p e r a t i o n of law p u r s u a n t t o Rule 
59.1, as v o i d . " 
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Ex p a r t e Jackson Hosp. & C l i n i c , I n c . , 49 So. 3d 1210, 1211 

( A l a . 2010). 

The e s t a t e ' s motion t o s e t a s i d e the f o r e c l o s u r e s a l e , 

which, as noted e a r l i e r , i t c h a r a c t e r i z e s as a "motion t o 

r e c o n s i d e r " the t r i a l c o u r t ' s i n t e r l o c u t o r y o r d e r d e n y i n g the 

e s t a t e ' s r e q u e s t f o r i n j u n c t i v e r e l i e f and i t s demand f o r a 

j u r y t r i a l on the i s s u e of a t t o r n e y s f e e s , was f i l e d b e f o r e 

the e n t r y of a f i n a l judgment i n the case. Once the t r i a l 

c o u r t e n t e r e d i t s F e b r u a r y 22, 2010, judgment, the e s t a t e ' s 

motion q u i c k e n e d i n t o a postjudgment motion. See R i c h a r d s o n v.  

I n t e g r i t y B i b l e Church, I n c . , 897 So. 2d 345, 347 ( A l a . C i v . 

App. 2 0 0 4 ) ( " [ A ] premature postjudgment motion t h a t , i f i t had 

been d i r e c t e d t o a f i n a l judgment, would t o l l the time f o r 

f i l i n g a n o t i c e of appea l from a f i n a l judgment (see A l a . R. 

App. P., Rule 4 ( a ) ( 3 ) ) ' q uickens' on the day t h a t the f i n a l 

judgment i s e n t e r e d . " ) . The t r i a l c o u r t then had 90 days t o 

r u l e on the motion. See Rule 59.1, A l a . R. C i v . P. ("No 

postjudgment motion f i l e d p u r s u a n t t o Rules 50, 52, 55, or 59 

s h a l l remain pending i n the t r i a l c o u r t f o r more than n i n e t y 

(90) days A f a i l u r e by the t r i a l c o u r t t o render an 

o r d e r d i s p o s i n g of any pending postjudgment motion w i t h i n the 
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time p e r m i t t e d hereunder, or any e x t e n s i o n t h e r e o f , s h a l l 

c o n s t i t u t e a d e n i a l of such motion as of the date of the 

e x p i r a t i o n of the p e r i o d . " ) . 

The t r i a l c o u r t e n t e r e d i t s f i n a l judgment on F e b r u a r y 

22, 2010. T h e r e f o r e , the e s t a t e ' s motion was d e n i e d by 

o p e r a t i o n of law on May 24, 2010, and the t r i a l c o u r t 

t h e r e a f t e r l o s t j u r i s d i c t i o n t o r u l e on the m o t i o n . 4 " I f a 

motion i s so d e n i e d by o p e r a t i o n of law, 'the t r i a l judge then 

l o s e s j u r i s d i c t i o n t o r u l e on the motion' and i s 'without 

j u r i s d i c t i o n t o e n t e r any f u r t h e r o r d e r i n [ t h e ] case a f t e r 

t h a t d a t e . ' " Ex p a r t e L i m e r i c k , [Ms. 1091783, January 7, 2011] 

So. 3d , ( q u o t i n g Ex p a r t e Davidson, 782 So. 2d 

237, 241 ( A l a . 2000)). A c c o r d i n g l y , the t r i a l c o u r t ' s August 

27, 2010, o r d e r p u r p o r t e d l y r u l i n g on the e s t a t e ' s motion i s 

v o i d . I d . T h e r e f o r e , the e s t a t e ' s p e t i t i o n i s due t o be 

g r a n t e d , and, a c c o r d i n g l y , we i s s u e the w r i t d i r e c t i n g the 

t r i a l c o u r t t o v a c a t e i t s August 27, 2010, o r d e r . 

4The 90th day f o l l o w i n g F e b r u a r y 22, 2010 was Sunday, May 
23, 2010. T h e r e f o r e , the motion was deemed d e n i e d on Monday, 
May 24, 2010. See F i r s t Alabama S t a t e Bank v. McGowan, 758 So. 
2d 1116 ( A l a . C i v App. 200), and R i c h b u r g v. Cromwell, 428 So. 
2d 621 ( A l a . 1983). 
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In case number 2100089, f i l e d a l o n g w i t h i t s p e t i t i o n f o r 

a w r i t of mandamus (case number 2100034), the e s t a t e a l s o 

c h a l l e n g e s the t r i a l c o u r t ' s j u r i s d i c t i o n t o e n t e r i t s August 

27, 2010, o r d e r . Because we have c o n c l u d e d t h a t a p e t i t i o n 

f o r a w r i t of mandamus i s the a p p r o p r i a t e v e h i c l e f o r 

c h a l l e n g i n g the t r i a l c o u r t ' s j u r i s d i c t i o n t o e n t e r i t s August 

27, 2010, o r d e r , the e s t a t e ' s a p p e a l on t h a t same i s s u e i s 

moot and i s due t o be d i s m i s s e d . 

IV. Grant of SunTrust's motion i n l i m i n e e x c l u d i n g e v i d e n c e 

of t e l e p h o n e c a l l s 

In case number 2090627, Woods argues t h a t the t r i a l c o u r t 

e r r e d when i t g r a n t e d SunTrust's motion i n l i m i n e , e x c l u d i n g 

e v i d e n c e and t e s t i m o n y c o n c e r n i n g c e r t a i n t e l e p h o n e c a l l s made 

t o the G i l c h r i s t home by SunTrust t h a t were r e c e i v e d by 

v a r i o u s c a r e g i v e r s of the G i l c h r i s t s . Woods argues t h a t the 

tel e p h o n e c a l l s were r e l e v a n t t o her i n d i v i d u a l c l a i m of 

i n v a s i o n of p r i v a c y . 

"Alabama r e c o g n i z e s t h a t a p e r s o n has an 
a c t i o n a b l e r i g h t t o be f r e e from the i n v a s i o n of 
p r i v a c y . N o r r i s v. Moskin S t o r e s , I n c . , 272 A l a . 
174, 132 So. 2d 321 (1961) . The d e b t o r - c r e d i t o r 
a s p e c t of t h i s r i g h t has been c h a r a c t e r i z e d a s : 
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"'"the w r o n g f u l i n t r u s i o n i n t o one's 
p r i v a t e a c t i v i t i e s i n such a manner as t o 
outrage or cause mental s u f f e r i n g , shame or 
h u m i l i a t i o n t o a p e r s o n of o r d i n a r y 
s e n s i b i l i t i e s . " ... ' 

"Smith v. Doss, 251 A l a . 250, 253, 37 So. 2d 118 
(1948) ( q u o t i n g w i t h a p p r o v a l 41 Am.Jur. P r i v a c y , § 
2 p. 925 ( 1 9 4 2 ) ) . " 

J a c k s o n v i l l e S t a t e Bank v. B a r n w e l l , 481 So. 2d 863, 865 ( A l a . 

1985). Alabama c o u r t s have a l s o r e c o g n i z e d t h a t 

" [ t ] h e mere e f f o r t s of a c r e d i t o r ... t o c o l l e c t 
a debt cannot w i t h o u t more be c o n s i d e r e d a w r o n g f u l 
and a c t i o n a b l e i n t r u s i o n . A c r e d i t o r has and must 
have the r i g h t t o take r e a s o n a b l e a c t i o n t o pursue 
h i s d e b t o r and c o l l e c t h i s debt. But the r i g h t t o 
pursue the d e b t o r i s not a l i c e n s e t o outrage the 
d e b t o r . The problem of d e f i n i n g the scope of the 
r i g h t of p r i v a c y i n the d e b t o r - c r e d i t o r s i t u a t i o n i s 
the problem o f b a l a n c i n g the i n t e r e s t of the 
c r e d i t o r i n c o l l e c t i n g h i s debt a g a i n s t t h a t of the 
d e b t o r i n h i s own p e r s o n a l i t y . Some c o u r t s appear 
t o have s t r u c k t h a t b a l a n c e on the s o - c a l l e d ' r u l e 
of r e a s o n . ' Thus i n the r e c e n t case of Housh v.  
Peth, 99 Ohio App. 485, 135 N.E.2d 440, 449,[(1955)] 
a f f i r m e d 165 Ohio S t . 35, 133 N.E.2d 340 [ ( 1 9 5 6 ) ] , 
the Ohio a p p e l l a t e c o u r t s a s s e r t e d t h a t 'a c r e d i t o r 
has a r i g h t t o t a k e r e a s o n a b l e a c t i o n t o pursue h i s 
d e b t o r and pursuade payment, a l t h o u g h the s t e p s 
t a k e n may r e s u l t t o a c e r t a i n degree i n the i n v a s i o n 
of the d e b t o r ' s r i g h t of p r i v a c y , ' but t h a t the 
d e b t o r has a cause of a c t i o n f o r i n j u r i o u s conduct 
on the p a r t of the c r e d i t o r which exceeds the bounds 
of r e a s o n a b l e n e s s . We approve t h i s s tatement." 

N o r r i s v. Moskin S t o r e s , I n c . , 272 A l a . 174, 177, 132 So. 2d 
321, 323 (1961). 
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In B a r n w e l l , the bank attempted t o c o l l e c t on a debt 

B a r n w e l l owed t o i t . 481 So. 2d a t 865. The bank p l a c e d 

numerous t e l e p h o n e c a l l s t o B a r n w e l l ' s home and p l a c e of 

employment. I d . The bank a l s o f r a u d u l e n t l y added two 

aut o m o b i l e s owned by B a r n w e l l as c o l l a t e r a l on the debt and 

attempted t o r e p o s s e s s the a u t o m o b i l e s . I d . When a 

r e p r e s e n t a t i v e of the bank went t o B a r n w e l l ' s p l a c e of 

employment and attempted t o r e p o s s e s s one of the a u t o m o b i l e s , 

the bank's r e p r e s e n t a t i v e "caused a g r e a t d e a l of commotion" 

and used " c o a r s e , i n f l a m m a t o r y , m a l i c i o u s , and t h r e a t e n i n g 

language" i n f r o n t of B a r n w e l l ' s coworkers. I d . a t 865, 866. 

The bank's a c t i o n s a t B a r n w e l l ' s p l a c e of employment caused 

B a r n w e l l t o be t w i c e reprimanded a t work. I d . a t 865. The 

Alabama Supreme Court h e l d t h a t t h a t e v i d e n c e was s u f f i c i e n t 

t o s u p p o r t the j u r y ' s d e t e r m i n a t i o n t h a t the bank's a c t i o n s 

d i r e c t e d a t B a r n w e l l were "outrageous t o a pers o n of o r d i n a r y 

s e n s i b i l i t i e s . " I d . a t 866. 

In N o r r i s , s u p r a , a r e p r e s e n t a t i v e of a merchant, i n 

a t t e m p t i n g t o c o l l e c t a debt from N o r r i s , c a l l e d N o r r i s ' s w i f e 

and s i s t e r - i n - l a w , c l a i m i n g t o be a woman t h a t had been d a t i n g 

N o r r i s . 272 A l a . a t 175-76, 132 So. 2d a t 322. The 
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r e p r e s e n t a t i v e " ' l e d persons t o whom she was s p e a k i n g i n t o 

b e l i e v i n g t h a t [ N o r r i s ] had engaged, or was engaging, i n 

a c t i v i t i e s c o n t r a r y t o the r e c o g n i z e d c o n v e n t i o n s of h i s 

m a r i t a l s t a t u s . ' " 272 A l a . a t 176, 132 So. 2d a t 322. N o r r i s 

sued the merchant a l l e g i n g i n v a s i o n of p r i v a c y . 272 A l a . a t 

175, So. 2d a t 321. The merchant moved t o d i s m i s s the c l a i m ; 

the t r i a l c o u r t g r a n t e d the merchant's motion. I d . The 

Alabama Supreme C o u r t r e v e r s e d the t r i a l c o u r t ' s d i s m i s s a l , 

h o l d i n g t h a t N o r r i s ' s c o m p l a i n t , i n which he had a l l e g e d t h a t 

the merchant had c o n t a c t e d N o r r i s ' s w i f e and s i s t e r - i n - l a w and 

had made them b e l i e v e t h a t N o r r i s had been u n f a i t h f u l i n h i s 

m a r r i a g e , s e t f o r t h " s u f f i c i e n t 'harassment' and t h a t the 

a c t i v i t i e s of the [merchant] [ f e l l ] beyond the realm of 

r e a s o n a b l e a c t i o n and i n t o the ar e a of w r o n g f u l and a c t i o n a b l e 

i n t r u s i o n . " 272 A l a . a t 178, 132 So. 2d a t 325. 

In t h i s case, Woods, who i s not the d e b t o r , i s a l l e g i n g 

t h a t SunTrust i n v a d e d her p r i v a c y by p l a c i n g t e l e p h o n e c a l l s 

t o the G i l c h r i s t home, d i r e c t e d t o the G i l c h r i s t s , r e g a r d i n g 

a debt owed by the G i l c h r i s t s . U n l i k e i n B a r n w e l l or N o r r i s , 

t h e r e are no a l l e g a t i o n s t h a t SunTrust p l a c e d any c a l l s t o 

Woods's r e s i d e n c e or p l a c e of employment, t h a t SunTrust 
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c l a i m e d t h a t Woods owed the debt, or t h a t SunTrust made any 

comments r e g a r d i n g Woods's p e r s o n a l a f f a i r s — a l l of 

S u n t r u s t ' s a c t i o n s were d i r e c t e d toward the d e b t o r s , the 

G i l c h r i s t s . In s h o r t , t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t 

SunTrust i n any way " i n t r u d e d i n t o [Woods's] p r i v a t e 

a c t i v i t i e s " ; r a t h e r , any p o s s i b l e i n t r u s i o n would have been 

o n l y t o the p r i v a t e a c t i v i t i e s or a f f a i r s of the G i l c h r i s t s . 

"[T]he r i g h t of p r i v a c y i s a p e r s o n a l r i g h t , and [Alabama 

c o u r t s have] not r e c o g n i z e d a ' r e l a t i o n a l r i g h t t o p r i v a c y . ' " 

F i t c h v. V o i t , 624 So. 2d 542, 543 ( A l a . 1993). Because a l l 

the t e l e p h o n e c a l l s e x c l u d e d from e v i d e n c e were p l a c e d t o the 

G i l c h r i s t home, d i r e c t e d t o the G i l c h r i s t s , and were i n r e g a r d 

t o a debt owed by the G i l c h r i s t s , the t e l e p h o n e c a l l s t h a t 

were r e c e i v e d by the c a r e g i v e r s cannot s u p p o r t , and, t h u s , are 

not r e l e v a n t t o , the c l a i m by Woods t h a t SunTrust had v i o l a t e d 

her i n d i v i d u a l r i g h t of p r i v a c y . 

"The d e c i s i o n t o g r a n t or deny a motion i n l i m i n e r e s t s 

w i t h i n the sound d i s c r e t i o n of the t r i a l c o u r t , and t h a t 

d e c i s i o n w i l l not be o v e r t u r n e d on ap p e a l u n l e s s the t r i a l 

c o u r t exceeds the l i m i t s of i t s d i s c r e t i o n . " Guthery v.  

P e r s a l l , 26 So. 3d 1250, 1254 ( A l a . C i v . App. 2 0 0 9 ) ( c i t i n g Ex 
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p a r t e J a c k s o n , 836 So. 2d 979, 985 ( A l a . 2002)). Because the 

e x c l u d e d t e s t i m o n y and ev i d e n c e c o n c e r n i n g the te l e p h o n e c a l l s 

a t i s s u e were not r e l e v a n t t o Woods's c l a i m of i n v a s i o n of 

p r i v a c y , the t r i a l c o u r t d i d not exceed the l i m i t s of i t s 

d i s c r e t i o n when i t g r a n t e d SunTrust's motion i n l i m i n e . 

V. P r o p r i e t y of the summary judgment on Woods's i n d i v i d u a l  

c l a i m s of n e g l i g e n c e and wantonness 

In case number 2090627, Woods next argues t h a t the t r i a l 

c o u r t e r r e d when i t e n t e r e d a summary judgment i n f a v o r of 

SunTrust on her c l a i m s of n e g l i g e n c e and wantonness. I n her 

b r i e f , Woods c l a i m s t h a t SunTrust was n e g l i g e n t and wanton i n 

i t s a t tempted c o l l e c t i o n of the G i l c h r i s t s ' debt because i t 

(1) l i s t e d the wrong address i n i t s f o r e c l o s u r e n o t i c e ; (2) 

f a i l e d t o p r o v i d e the a t t o r n e y who was r e p r e s e n t i n g the 

G i l c h r i s t s and Woods an i t e m i z e d a c c o u n t i n g of the debt; (3) 

" u n l a w f u l l y " f o r e c l o s e d on the p r o p e r t y w i t h o u t a j u r y 

d e t e r m i n a t i o n of a t t o r n e y f e e s ; (4) c o n t i n u e d t o c a l l the 

G i l c h r i s t r e s i d e n c e a f t e r b e i n g i n f o r m e d t h a t i t s h o u l d 

c o n t a c t the G i l c h r i s t s ' a t t o r n e y , a l l e g e d l y i n v i o l a t i o n of 

SunTrust's i n t e r n a l r u l e s and r e g u l a t i o n s ; and (5) v i o l a t e d 
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i t s i n t e r n a l r u l e s and r e g u l a t i o n s by a l l e g e d l y c o n v e r t i n g 

funds from the G i l c h r i s t s ' c h e c k i n g account. 

"To e s t a b l i s h n e g l i g e n c e , the p l a i n t i f f must prove: (1) 

a duty t o a f o r e s e e a b l e p l a i n t i f f ; (2) a b r e a c h of t h a t duty; 

(3) p r o x i m a t e c a u s a t i o n ; and (4) damage or i n j u r y . A l b e r t v.  

Hsu, 602 So. 2d 895, 897 ( A l a . 1992)." M a r t i n v. A r n o l d , 643 

So. 2d 564, 567 ( A l a . 1994). F u r t h e r , " ' [ t ] h e absence of any 

one of these [elements] r e n d e r s . t h e evi d e n c e i n s u f f i c i e n t 

[to e s t a b l i s h n e g l i g e n c e ] . ' " F r a n k l i n v. C i t y of Athens, 938 

So. 2d 950, 953 ( A l a . C i v . App. 2005) ( q u o t i n g C a l v e r t F i r e  

I n s . Co. v. Green, 278 A l a . 673, 677, 180 So. 2d 269, 273 

(1965)). Whether a l e g a l duty e x i s t s i s a q u e s t i o n of law. 

Rose v. M i l l e r & Co., 432 So. 2d 1237, 1238 ( A l a . 1983). "To 

e s t a b l i s h wantonness, the p l a i n t i f f must prove t h a t the 

defendant, w i t h r e c k l e s s i n d i f f e r e n c e t o the consequences, 

c o n s c i o u s l y and i n t e n t i o n a l l y d i d some w r o n g f u l a c t or o m i t t e d 

some known duty. To be a c t i o n a b l e , t h a t a c t or o m i s s i o n must 

p r o x i m a t e l y cause the i n j u r y of which the p l a i n t i f f 

c o m p l a i n s . " M a r t i n , 643 So. 2d a t 567. 

The n e g l i g e n c e and wantonness c l a i m s t h a t Woods has 

a s s e r t e d i n v o l v e SunTrust's a c t i o n s i n a t t e m p t i n g t o c o l l e c t 
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a debt owed by the G i l c h r i s t s on p r o p e r t y owned by the 

G i l c h r i s t s . The bank account t h a t c o n t a i n e d the funds t h a t 

she a l l e g e s were c o n v e r t e d by SunTrust was the G i l c h r i s t s ' 

a ccount. Thus, Woods i s a t t e m p t i n g t o b r i n g an a c t i o n i n her 

i n d i v i d u a l c a p a c i t y based on a l l e g e d d u t i e s owed t o the 

G i l c h r i s t s and a l l e g e d harms t o the i n t e r e s t s of the 

G i l c h r i s t s , not t o her own i n d i v i d u a l i n t e r e s t s . A p a r t y does 

not have s t a n d i n g t o b r i n g an a c t i o n based on harms t o a t h i r d 

p a r t y . See P r o c t o r v. C l a s s i c Auto., I n c . , 20 So. 3d 1281, 

1289 ( A l a . C i v . App. 2009). As t h i s c o u r t e x p l a i n e d i n 

P r o c t o r : 

"'A p a r t y must a l l e g e an i n d i v i d u a l or 
r e p r e s e n t a t i v e r i g h t and a r e d r e s s a b l e 
i n j u r y t o t h a t r i g h t as a p r e r e q u i s i t e t o 
s e t t i n g i n motion the machinery of the 
c o u r t . See 59 Am.Jur.2d P a r t i e s § 31 
(1987). In o r d e r t o be a "proper p a r t y 
p l a i n t i f f , a p e r s o n must have an i n t e r e s t 
i n the r i g h t t o be p r o t e c t e d . " E a g e r t o n v.  
W i l l i a m s , 433 So. 2d 436, 447 ( A l a . 1983) . 
As a g e n e r a l r u l e , "a l i t i g a n t may not 
c l a i m s t a n d i n g t o a s s e r t the r i g h t s of a 
t h i r d p a r t y . " J e r s e y Shore M e d i c a l  
C e n t e r - F i t k i n Hosp. v. E s t a t e of Baum, 8 4 
N.J. 137, 417 A.2d 1003 (1980). A p a r t y 
l a c k s s t a n d i n g t o in v o k e the power of the 
c o u r t i n h i s b e h a l f i n the absence of "a 
c o n c r e t e s t a k e i n the outcome of the 
c o u r t ' s d e c i s i o n . " Brown M e c h a n i c a l 
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C o n t r a c t o r s , I n c . v. C e n t e n n i a l I n s . Co., 
431 So. 2d 932, 937 ( A l a . 1983).'" 

P r o c t o r , 20 So. 3d a t 1288 ( q u o t i n g Ex p a r t e Izundu, 568 So. 

2d 771, 772-73 ( A l a . 1990)). 

Because Woods's n e g l i g e n c e and wantonness c l a i m s are 

based on a l l e g e d i n j u r i e s t o the G i l c h r i s t s , not t o h e r s e l f , 

she l a c k e d s t a n d i n g t o a s s e r t those c l a i m s . "When a p a r t y 

w i t h o u t s t a n d i n g p u r p o r t s t o commence an a c t i o n , the t r i a l 

c o u r t a c q u i r e s no s u b j e c t - m a t t e r j u r i s d i c t i o n . " S t a t e v.  

P r o p e r t y a t 2018 Rainbow D r i v e , 740 So. 2d 1025, 1028 ( A l a . 

1999). We note t h a t the t r i a l c o u r t d i d not e x p l a i n i t s 

reasons f o r e n t e r i n g a summary judgment i n f a v o r of SunTrust 

on Woods's n e g l i g e n c e and wantonness c l a i m s ; however, t h i s 

c o u r t may a f f i r m a summary judgment f o r any v a l i d l e g a l 

ground, s u b j e c t t o c e r t a i n l i m i t a t i o n s not a p p l i c a b l e i n t h i s 

case. L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y of Alabama  

H e a l t h S e r v s . Found., P.C., 881 So. 2d 1013, 1020 ( A l a . 2003). 

T h e r e f o r e , we a f f i r m the t r i a l c o u r t ' s summary judgment on 

Woods's n e g l i g e n c e and wantonness c l a i m s . 

V I . P r o p r i e t y of the summary judgment on Woods's i n d i v i d u a l  

c l a i m of c o n v e r s i o n and the e s t a t e ' s c l a i m of c o n v e r s i o n 
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In case number 2090627, Woods and the e s t a t e next argue 

t h a t the t r i a l c o u r t e r r e d when i t e n t e r e d a summary judgment 

on Woods's c l a i m of c o n v e r s i o n and the e s t a t e ' s c l a i m of 

c o n v e r s i o n . 

"Our r e v i e w of a summary judgment i s de novo. 
'A motion f o r summary judgment i s g r a n t e d o n l y when 
the e v i d e n c e demonstrates t h a t " t h e r e i s no genuine 
i s s u e as t o any m a t e r i a l f a c t and t h a t the moving 
p a r t y i s e n t i t l e d t o a judgment as a matter of law." 
Rule 5 6 ( c ) , A l a . R. C i v . P.' R e i c h e r t v. C i t y of  
M o b i l e , 776 So. 2d 761, 764 ( A l a . 2000). We a p p l y 
'the same s t a n d a r d as t h a t of the t r i a l c o u r t i n 
d e t e r m i n i n g whether the e v i d e n c e b e f o r e the c o u r t 
made out a genuine i s s u e of m a t e r i a l f a c t . ' Bussey  
v. John Deere Co., 531 So. 2d 860, 862 ( A l a . 1988); 
System Dynamics I n t ' l , I n c . v. B o y k i n , 683 So. 2d 
419, 420 ( A l a . 1996). In o r d e r t o d e f e a t a p r o p e r l y 
s u p p o r t e d motion f o r a summary judgment, the 
nonmoving p a r t y must p r e s e n t s u b s t a n t i a l e v i d e n c e 
t h a t c r e a t e s a genuine i s s u e of m a t e r i a l f a c t . 
' S u b s t a n t i a l e v i d e n c e ' i s 'evidence of such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' West v.  
Founders L i f e Assurance Co. of F l o r i d a , 547 So. 2d 
870, 871 ( A l a . 1989)." 

B o r d e r s v. C i t y of H u n t s v i l l e , 875 So. 2d 1168, 1776-77 ( A l a . 

2003). Furthermore, when r e v i e w i n g a summary judgment, the 

a p p e l l a t e c o u r t must view a l l the e v i d e n c e i n a l i g h t most 

f a v o r a b l e t o the nonmovant and must e n t e r t a i n a l l r e a s o n a b l e 

i n f e r e n c e s from the e v i d e n c e t h a t a j u r y would be e n t i t l e d t o 
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draw. See Na t i o n w i d e Prop. & Cas. I n s . Co. v. DPF A r c h i t e c t s ,  

P.C., 792 So. 2d 369, 372 ( A l a . 2000); and Fuqua v.  

I n g e r s o l l - R a n d Co., 591 So. 2d 486, 487 ( A l a . 1991) . 

Woods and the e s t a t e a s s e r t t h a t SunTrust c o n v e r t e d 

$1,899 i n funds from the G i l c h r i s t s ' c h e c k i n g account when i t 

removed the funds from the account t o o f f s e t p a r t of the 

d e l i n q u e n t debt t h a t SunTrust c l a i m e d was owed by the 

G i l c h r i s t s . Woods and the e s t a t e argue t h a t SunTrust v i o l a t e d 

i t s own r u l e s and r e g u l a t i o n s by removing the funds from the 

account because, they argue, the account c o n t a i n e d more than 

50% i n S o c i a l S e c u r i t y d e p o s i t s a t the time of the removal of 

the funds. 

The r u l e s and r e g u l a t i o n s a p p l i c a b l e t o the G i l c h r i s t s ' 

SunTrust c h e c k i n g account s t a t e : 

" I f you owe SunTrust money as a borrower, g u a r a n t o r , 
or o t h e r w i s e , and i t becomes due, the Bank s h a l l 
have the r i g h t under the law ( c a l l e d r i g h t of o f f s e t 
or s e t o f f ) and under these r u l e s and r e g u l a t i o n s (by 
which you g r a n t SunTrust a s e c u r i t y i n t e r e s t i n your 
Account) t o use the money from your Account t o pay 
the debt, even i f w i t h d r a w a l r e s u l t s i n an i n t e r e s t 
p e n a l t y or d i s h o n o r of checks." 

SunTrust a l s o has a p o l i c y t h a t s t a t e s t h a t i t would not 

e x e r c i s e i t s r i g h t of o f f s e t on " [ a ] c c o u n t s w i t h more than 50% 

28 



2090627, 2100034, 2100089 

of the d e p o s i t s coming from S o c i a l S e c u r i t y Funds." Thus, i t 

i s c l e a r t h a t SunTrust had the a u t h o r i t y under i t s r u l e s and 

r e g u l a t i o n s , t o which the G i l c h r i s t s ' agreed when they opened 

t h e i r account, t o o f f s e t the amount of the d e l i n q u e n t debt, 

p r o v i d e d t h a t the G i l c h r i s t s ' c h e c k i n g account d i d not c o n t a i n 

more than 50% i n funds from S o c i a l S e c u r i t y d e p o s i t s . 

The e v i d e n c e shows t h a t f o r the statement p e r i o d c o v e r i n g 

October 12, 2005, th r o u g h November 8, 2005, d u r i n g which time 

SunTrust e x e r c i s e d i t s r i g h t of o f f s e t , the G i l c h r i s t s ' 

c h e c k i n g account c o n t a i n e d the f o l l o w i n g d e p o s i t s : a $1,546.37 

d e p o s i t , which was not i d e n t i f i e d as coming from any 

p a r t i c u l a r s o u r c e , a $429.03 d e p o s i t of p e n s i o n b e n e f i t s ; a 

$732.82 d e p o s i t of r e t i r e m e n t b e n e f i t s ; a $1,394 d e p o s i t of 

S o c i a l S e c u r i t y b e n e f i t s ; and a $255 d e p o s i t of S o c i a l 

S e c u r i t y b e n e f i t s . Thus, f o r the statement p e r i o d i n 

q u e s t i o n , the account c o n t a i n e d $4,357.22 i n d e p o s i t s , $1,649 

of which are i d e n t i f i a b l e as b e i n g S o c i a l S e c u r i t y d e p o s i t s . 

Thus, 37.9% of the d e p o s i t s i n the G i l c h r i s t s ' c h e c k i n g 

account were i d e n t i f i a b l e as S o c i a l S e c u r i t y d e p o s i t s . 

Woods and the e s t a t e argue on a p p e a l t h a t the $1,546.37 

d e p o s i t c o n s i s t e d of m i l i t a r y - r e t i r e m e n t b e n e f i t s , which t h e y 
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a s s e r t are a l s o not a v a i l a b l e f o r purposes of o f f s e t . Woods 

and the e s t a t e a l s o made t h i s argument i n o p p o s i t i o n t o 

SunTrust's motion f o r summary judgment. However, t h e i r 

argument c o n s i s t e d o n l y of statements made by c o u n s e l i n the 

s u p p l e m e n t a l b r i e f i n o p p o s i t i o n t o SunTrust's motion f o r a 

summary judgment; the argument was not s u p p o r t e d by any 

e v i d e n c e t h a t the $1,546.37 d e p o s i t d i d , i n f a c t , c o n s i s t of 

m i l i t a r y - r e t i r e m e n t b e n e f i t s . I t i s w e l l s e t t l e d t h a t 

" ' [ m ] o t i o n s and arguments of c o u n s e l are not 
e v i d e n c e . ' W i l l i a m s v. Akzo Nobel C h e m i c a l s , I n c . , 
999 S.W.2d 836, 845 (Tex. App. 1999). '[S]tatements 
i n motions are not e v i d e n c e and are t h e r e f o r e not 
e n t i t l e d t o e v i d e n t i a r y w e i g h t . ' Singh v.  
I m m i g r a t i o n & N a t u r a l i z a t i o n Serv., 213 F.3d 1050, 
1054 n. 8 (9th C i r . 2000). ' [ B ] r i e f s s u b m i t t e d i n 
s u p p o r t of motions are not e v i d e n c e t o be c o n s i d e r e d 
by the Court i n r e s o l v i n g a summary judgment 
motion.' D i r e c t Media Corp. v. Camden T e l . & T e l .  
Co., 989 F.Supp. 1211, 1217 (S.D. Ga. 1997)." 

F o u n t a i n F i n . , I n c . v Hines, 788 So. 2d 155, 159 ( A l a . 2000). 

T h e r e f o r e , Woods and the e s t a t e f a i l e d t o p r e s e n t the t r i a l 

c o u r t w i t h s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t the 

G i l c h r i s t s ' c h e c k i n g account c o n t a i n e d more than 50% i n S o c i a l 

S e c u r i t y funds when SunTrust e x e r c i s e d i t s r i g h t of o f f s e t . 

A c c o r d i n g l y , the t r i a l c o u r t d i d not e r r when i t e n t e r e d a 
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summary judgment on the e s t a t e ' s c l a i m of c o n v e r s i o n and on 

Woods's c l a i m of c o n v e r s i o n . 

C o n c l u s i o n 

In case number 2090627, we d i s m i s s the appea l i n s o f a r as 

i t c h a l l e n g e s the t r i a l c o u r t ' s d e n i a l of the e s t a t e ' s c l a i m 

f o r i n j u n c t i v e r e l i e f . We a f f i r m the t r i a l c o u r t ' s 

d e t e r m i n a t i o n t o e x c l u d e c e r t a i n t e l e p h o n e c a l l s from 

e v i d e n c e , and we a f f i r m i t s e n t r y of a summary judgment on the 

e s t a t e ' s c l a i m of c o n v e r s i o n and on Woods's c l a i m s of 

c o n v e r s i o n , n e g l i g e n c e , and wantonness. 

In the e s t a t e ' s p e t i t i o n f o r a w r i t of mandamus, case 

number 2100034, we g r a n t the p e t i t i o n and i s s u e a w r i t 

d i r e c t i n g the t r i a l c o u r t t o v a c a t e i t s August 27, 2010, 

o r d e r . We d i s m i s s a p p e a l number 2100089 as moot. 

2090627 — AFFIRMED IN PART; APPEAL DISMISSED IN PART. 

2100034 — PETITION GRANTED; WRIT ISSUED. 

2100089 — APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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